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Decisions of the Supreme Court of Mlissouri, 


MARCH TERM, 1821. 


CoLiieR v. WHELDON AND WIFE. 


1, A writ of error lies from the final decision, or judgment of the Circuit Court, on 
petition for dower. 

2. On petition for dower, damages may be recovered. Title to the premises, in 
which dower is claimed, need not be set forth in the petition. 

3. Judgment on demurrer, must be given against the party who committed the first 
error, (Note a.) 

4. Where a widow is in possessiun of real estate, and afterwards rents it, she cannot 
have dower assigned against the tenant, but must pursue her remedy against him 
as her tenant. 

5. When an amended petition is filed after issue joined, and no further notice is 
taken on the record of the amended petition, this court will not consider it as form- 
ing a part of the case. 


Per Curiam.* This is a writ of error prosecuted, from a judgment of the Circuit 
Court of the county of St. Charles, on the petition of the plaintiffs, to have dower 
assigned to them in right of the wife, as the widow of Timothy Kibbe, deceased, of 
the premises in the petition described. The record presents the following case: The 
petition alledges, amongst other things, that the said Kibbe departed this life on the 
24th of January, 1813, possessed of the premises in the said petition mentioned, (his 
mansion house,) leaving his said widow in possession thereof, where she remained 
for some time thereafter, and until she rented the same to the said John Collier, into 
(2t) which he entered, and remained until the month of May, 1815, as tenant of the 


«When it is not shown what Judge delivered the opinion of the Court, it commences 
thus: “Per Curiam.” 


AM . here these figures occur thy: gh the work, they refer to the paging of the first 
edition. 
1* 
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said widow ; and alledges, that, at the last mentioned period, the said John Collier 
deforced the said widow of her @wer therein. The said petition prays assignment 
of dower and damages for the deforcement. To this petition the defendant pleaded, 
first, that he was not guilty of deforcing the widow of her dower in manner and form, 
&c. Secondly, that the said Kibbe died insolvent, &c., and that his estate had been 
declared by his administrators insufficient to pay his debts. Thirdly, that the estate 
of the said Kibbe, at the time of his death, was insolvent and insufficient to pay his 
debts ; wherefore, his said widow is not entitled to dower in the premises mentioned. 
Fourthly, that the said plaintiff, (Lockey,) was never the lawful wife of the said 
Timothy Kibbe, deceased. To the second and third of the said pleas, the plaintiffs 
demurred generally, and took issue on the first and fourth. On the demurrer to the 
second and third pleas, the Circuit Court gave judgment for the plaintiffs, and con- 
tinued the cause with “ leave to amend ;”” and on the 24th day of February, 1819, the 
plaintiffs filed in the Clerk’s office, another petition, purporting to be an original 
petition of November term, 1817. In the minute made by the Clerk of the filing of 
this petition, it is called an ‘* amended petition,” but it is no further noticed on the 
record; and at the term next after the filing of said second petition, it seems that the 
parties, by their attorneys, came and submitted the cause to the Court upon the 


3 


~jssue joined.” In the argument of this cause, the counsel for the defendants in 
ecror, insisted that no writ of error will lie therein, because, in such proceedings, the 
Circuit Court is vested with a new jurisdiction, to be exercised in a summary way, 
and the writ of error is not provided for by the statute which gives the remedy. The 
exercise of common law jurisdiction, in cases of this kind, seems not to have been 
questioned for any years. In the reign of Edward ILIL., the widow might have an 
action of dower, and the judgment therein was to recover a third of lands and tene- 
(3) ments by metes and bounds. This, then, is not a new jurisdiction, nor is it 
exercised in a manner materially different from the ordinary mode of common law 
proceedings. Originally, the action of dower was instituted by summons, and, by 
the statute of Merton, damages were given for the deforcement; yet it has not been 
questioned that a writ of error lies, and by a statute now in force in this State, passed 
3d of July, 1807, it is provided, that “ writs of error, from the final decision or judg- 
meut af any Court of Common Pleas, shall issue on demand as matter of right.” 


‘This provision is applicable to all final decisions or judgments of the Circuit Courts 
> 


in whatever mode of proceedings they be made or rendered. 

in the argument of this case, several exceptions were taken to the record of the 
proceedings of the Circuit Court, three only of which being principally relied on, 
will be taken notice of by the Court. 

Kirst. That no damages can be recovered in this mode of proceeding. Second. It 
is not alledged that the plaintiff in error has any interest in, or claims title to the 
premises in question. Third. That the judgment on the demurrer to the second and 
third pleas of the defendant below, ought to have been for the defendant. On the 
first point, the Court see no reason for reversing the judgment; the right to recover 
damages is give: by statute, and the remedy thereby prescribed seems appropriate ; 
and the second objection appears equally untenable. On the third point, it is the 
opinion of the Court, that the judgment must be reversed; for although the pleas 
deinurred to were both defective, yet the petition of the plaintiffs were likewise 
materially so; and the rule is, that, on demurrers, the judgment must be against the 
purty who committed the first error. The remedy is given by the statute against 
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whomsoever shall deforce widows of their dower, &c. In this case the petition 
recites that the said widow was left in possession of @re said mansion house, and that 
she rented it to the plaintiff in error, who continued to occupy, as her tenant, until 
May, 1815; if, after that period, he refused to pay rent or quit the possession, she 
(4) had the ordinary remedy of landlord against tenant in such case, and the Court 
cannot discover that any other relation than that of landlord and tenant existed 
between them; nor can the Court discover how the case is remedied by the second 
petition. It was filed in vacation, under leave to amend, which was entirely general, 
and equally applicable to each party. No step seems to have been taken upon it, nor 
is it so much as noticed in Court; but at the term next after it was filed, the case was 
submitted to the Court on the “issue joined.” ‘The issue was taken in the first peti- 
tion, and the plaintiffs at no time attempt .o abandon that and substitute the second 
in lieu of it. This could not be done but in express terms, and even then, the 
defendant must be ruled to plead de novo, as the abandoning of the first position would 
be a waiver of the issue taken thereon. It is therefore ordered, that the said judgment 
of the Circuit Court be reversed, and the cause remanded to the said Circuit Court of 
the county of St. Charles, with directions that said petitioners have leave to amend 
their said petition, and such proceeding be had thereon, (not inconsistent and with 
this decision,) as may be necessary to put said cause at issue; and that the said 


plaintiff in error recover against the said defendants his costs by him in his writ of 


~ 


error in this behalf expended. 


(a.) See Wimer v. Shelton, 7 Mo. R., p. 266, 





Decisions of the Supreme Court of Missouri, 


APRIL TERM, 1821. 


Rippick, CHatrman, &c. v. AMELIN ET AL. 


1. The Legislature of the Territory of Missouri had power to create a corporation. 
(Note a.) 

2. Where trusts are created by statute, an obligation to pay the trustees a greate 
sum, for any purpose than that which the statute authorizes, is void. 


IN ERROR, from St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


This is a writ of error, prosecuted to reverse the judgment of the Circuit Court of 
St. Louis county in an action of debt instituted by the plaintiff, Riddick, as Chairman 
of the Board of Trustees of the Town of St. Louis, on a bond executed by said 
defendants to said Chairman. To which the defendants plead, that said Riddick and 
others, trusteees of said town, fraudulently represented that they had legal right to 
lease a certain ferry ; and that said Riddick, as Chairman of the Board of Trustees, 
was authorized to make and execute such lease ; and that said bond was executed in 
consideration of a lease so made by said Chairman to the defendant, Amelin. To 
this plea the plaintiff replied:—The act of the Territoral Legislature, authorising the 
incorporation of towns; the order of the Court of St. Louis county, incorporating 
the town of St. Louis; the act of said Legislature authorising said corporation to 
license and regulate ferries therein, and the ordinance of said corporation authorizing 
the Chairman thereof to let and license such ferries. To which replication the 
(6) defendants agreed to demur generally, and except to the legal force and effect of 
the statute authorizing the incorporation of towns, and to the right of said Trustees to 
have of, and from any person licensed to keep a ferry in said town, more than one 
hundred dollars for such license. In support of the first point, it is insisted by the 
defendants, that nothing short of sovereign power can create a corporation; that the 
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Territorial Legislature was not sovereign, and hence draw the conclusion, that the 
act of that Legislature had not the force and effect of alaw. That the power which 
creates a corporation must be sovereign as to that matter, is a principle which seems 
to be well settled; but sovereignty may be either general or limited, absolute or con- 
trolable. If this be not true, sovereignty could exist no where but with the original 
power of making laws, which alone is absolute. The power to legislate on any 
subject is sovereign, as to that matter, and to general sovereignty is incident the power 
of general legislation. It remains, then, only to ascertain the power of the Territorial 
Legislature, under the act of Congress creating that body, and vesting it with legisla- 
tive powers. It seems to be admitted that Congress possessed the power of legislating 
for the Territory, with no other limitation than such as were imposed by the Federa 
Constitution; and it has not been denied that the establishment of the Territoria 
Government with legislative powers, was a constitutional exerc’se of the powers o 
Congress. If Congress could impart to the Territorial Legislature, a power to legis- 
late on any subject in relation to the government of the people of the Territory, that 
power might, by the same authority, be made as general as the legislative powers of 
Congress over such Territory; and that Congress intended to vest the Territorial 
Legislature with general powers, for the government of the inhabitants thereof, is 
manifest. The terms of the provision being general, with a restrictive proviso, that 
no law should be passed, inconsistentwith the Constitution of the United States. 


The Territorial Legislature, then, had power to make all laws which they might 
(7) deem conducive to the good government of the inhabitants of said Territory, and 
the right being reserved by Congress to disapprove, and thereby revoke any law 
passed by said legislature, does not render the power of such Legislature less sovereign 
in relation to one subject of their legislation than another; it is sovereign as to all, 
subject to the control of Congress. -On the second part, it was contended by the 
plaintitf’s counsel, that the corporation was not limited by law as to the sum which 
they may demand for ferry license within the limits of their corporation, and if they 
are, the defendants having executed their bond to the Chairman, cannot avoid it by 
shewing that it was given for the payinent of a sum which the Trustees had no right 


to demand. 


The 4th section of the act extending certain powers to said Trustees, (acts of 
1814—’15,) provides that said Trustees shall have full power to license and regulate 
ferries established within their limits, and to apply the license money to the use of 
the town. Here, the Court see no other power vested in the Trustees, than such as 
had been given by law to the Courts of the several counties on that subject. On the 
last point, the Court cannot see the propriety of the reasoning why this is assimilated 
to an individual transaction, not regulated by special enactment. It is the statute 
which authorizes the Trustees to license and regulate ferries within their limits. The 
terms of such license and manner of such regulations were prescribed by law, and 
not left to the discretion of the Trustees who were to exercise those powers. It is 
the opinion of the Court, that the Trustees were not authorized by law to demand, 
or exact of any person, more than one hundred dollars for any such license, and that 
any obligation or promise for the payment of a greater suin for such license, is void, 
and not obligatory on the party making it. It is, therefore, considered and adjudged, 
thai the said judgment of the Circuit Court of the county of St. Louis be afiirmed, 
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and that the said defendants recover of the said Thomas F. Riddick, Chairman as 
aforesaid, their costs by them about their defence of this writ of error expended, &c. 


(a.) See Douglass v. Bank of Mo., post 26, 





(8) OBER v. PRATTE, FOR THE USE OF, &c. Bixp v. CROMWELL. 


In appeals taken from the Circuit Courts, the affidavits and recognizances may be 
made and acknowledged by agents. 


ON APPEAL from the Circuit Court of St. Louis county. 


Cook, J., delivered the opinion of the Court. 


In these cases, the counsel for the appellees moved to dismiss the appeals, because 
it appears on the face of the record that the affidavits were made and the recognizances 
acknowledged on behalf of the appellants, by agents. The only statutory provision 
in force requiring an affidavit in such ‘case, allows the affidavit to be made by the 
party appealing, or his agent; and the section (54 page, 261 of the Digest,) provides 
that the inferior Court shall require of the appellant a recognizance, with one or 
more sureties, conditioned as therein provided. This provision should receive such 
construction as may be best calculated to do justice to the respective subjects of it. 
The appellees here insist on a construction which would not, in any manner, advance 
their interest, (inasmuch as the judgment binds the appellant as extensively and 
effectually as a recognizance could possibly do,) but which would very much embarass 
the remedy of the appellant. The statute does not expressly require the appellant to 
be a party in the recognizance; and if it did, it would afford no additional security to 
the appellee. To require it, then, would be giving a construction to the statute, 
which, even in terms, would be at least nugatory; but when we construe the statute 
to require the inferior Court to take a recognizance of one or more sureties, the 
remedy of the appellant is not embarrassed, while the interest of the appellee is as 
_ effectually secured as if the appellant were himself a party in the recognizance. In 
these cases, the Court consider the recognizance of the sureties as effectual and bind- 
ing on them, as if the appellants had not been named in them. 

The motions must, therefore, be overruled. 
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(9) InwIN v. WELLS. 


1. Where possession is acquired without privity of consent, no demand is necessary 
to maintain detinue, 

2. When A. acquires possession of a slave from B. by consent, and gives an instru- 
ment of writing, purporting that he had hired the slave, it is a proper question for 
the consideration of the jury, whether the instrument was intended as a contri- 
vance to cover fraud; and if it be so found, the instrument is void. 


APPEAL from the Circuit Court of St. Louis county. 
McGirx, C. J., delivered the opinion of the Court. 


Action of detinue for a slave—judgment for plaintiff in the court below. 


This case is presented to the Court by a bill of exceptions—the declaration has 
only one general count. The bill of exceptions shows, that in 1806, in December, 
in the State of Kentucky, one James H. Audrain married the daughter of Wells, 
and that, in that same year, Audrain moved to Fort Wayne, and took the slave in 
question with him. That when Audrain\was about to leave Kentucky for Fort 
Wayne, with this slave, Wells, the plaintiff, called on some of his family to bear 


witness that the slave, Kate, was only lent to Audrain, and not given. That Au- 
drain, in the year 1807, came back to Kentucky and lived with Wells till June, 
1809; that then he left Kentucky and came to St. Louis; that in 1810 Audrain 
moved to Fort Osage, on the Missouri; that Audrain brought Kate to St. Louis with 
him and kept her till 1812, when he removed to Kentucky and left his property in 
this country, and Kate also was left. That while Audrain was at Fort Osage, he 
and his brother Francis Audrain, became indebted to one Cottle, for stock, to the 
amount of $2,000, for the security of which they gave Cottle their joint and several 
notes. That James Audrain sent Francis back to this country as his agent, with 
authority to collect and take care of his property, and sell it and pay his debts, and 
(10) particularly the debt due to Cottle, with instructions to send Kate to Gen. 
Wells, in Kentueky. Francis Audrain, in pursuance of said authority, came on and 
sold some of James’ stock to Cottle, in part payment of said debts due to him ; that 
Cottle sued Francis and recovered judgment against him for the balance of the debt 
aforesaid ; and, to satisfy the execution, Francis, having no property of his own, 
delivered Kate to the Sheriff, as James’ property, to be sold to pay the debt. The 
Sheriff sold Kate, accerdingly, as property of Francis, and Rufus Easton, under 
whom the defendant claims, became the purchaser. The bill of exceptions also 
shows that when Audrain left Kentucky, in 1809, for St. Louis, he executed to 
Wells an instrument of writing, in the following words and figures, to wit: June 
19th, 1809. For the hire of a negro girl, named Kate, that I have this day hired of 
Gen. Samuel Wells, his heirs or assigns, the just and full sum of $42 per year, 
making $3 50 per month, from the present date, until I return the said negro girl. 
It is clearly understood, that I am to pay three dollars and fifty cents per month for 
Kate’s services, to clothe her, pay tax, and return her at any time when called on by 
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Gen. Samuel Wells for that purpose. Witness my hand and seal, the day and year 
above written. That at this time James was indebted about $2,200, and owned pro- 
perty to the amount of about $2,000, principally in whiskey. It was also proved 
that, before the Sheriff’s sale, Wells had demanded Kate of Audrain. The defend- 
ant gave in evidence, on the back of said instrument, of hiring, as follows: In con- 
sideration of the within slave having been sold under some process of law, and of 
my having brought suit to recover her from the present holder, a certain James 
Irwin, I do hereby release the said James H. Audrain from liability to return the 
said negro woman to me, and also to release him from the payment of the hire men- 
tioned in the within receipt from the time the said slave was taken under the process 
above referred to, and her services became lost to the said James H. Audrain. Wit- 
ness my hand and seal, June 18th, 1818. 

As to the error alledged respecting the release. this Court see no cause of reversal. 

(11) The next point relied on is, that the Cirenit Court erred in permitting the 
plaintiff to give evidence of a demand of the slave of Audrain, such demand not being 
alledged in the declaration. To sustain this ground, the appellant relied on the case 
of Gordon v. Harper, and on Ist Chitty, 322, and 2d do. 235. 

In the first case reiied on, the plaintiff in fact had not the possession, nor the right 
of possession, when he commenced his action, and had only a revertionary interest 
in the chattels upon which the trespass, in that case, was committed. 

That action was to recover for the injury done to the possession. The plaintiff 
had not the possession, nor the right thereto, therefore he could not recover. 

The authority from 1st Chitty, 322, shews, that whenever a previous demand is 
necessary to the incipiency of an action, that demand must be specially laid; and if 
laid, must be proved, and if not laid, cannot be proved, however necessary it might 
be to the maintenance of the action. It cannot be doubted, where there is a bai!ment 
which is to end on the request of the bailor, an action will not lie by the bailor 
against the bailee, without a request laid and proved. This doctrine cannot apply to 
the question before the Court. If A. bail goods to B., and C. get them by any other 
mode than by a privity of consent, no request by A. to C. to maintain detinue is 
necessary. 

In the case between Wells and Irwin, no privity exists. This Court cannot see 
there is any error in the record on this point. The defendant, among other things, 
requested the Court to instruct the jury, “that if, in this case, they believed Samuel 
Wells, the plaintiff, intended, at the time of letting the negro woman Kate go away 
with James H. Audrain and his wife, that the negro woman should always, after that 
time, continue with the said Audrain and his wife, as their own servant, and executed 
the said instrument of hire for the mere purpose of preventing the said negro woman 
from being liable for the debts of said Audrain, and without any intention of ever 
exacting the hire, or taking the said negro woman away from the service of the said 
(12) Audrain and wife, that then said instrument of writing was void, and the said 
negro woman absolutely Audrain’s property.” On this point, the Court gave no 
express instruction. But it is contended by the appellee’s counsel, that the instruc- 
tions given, embrace this point. This Court think otherwise. Let it be assumed as 
correct law, that where the possession of property is severed from the secret right 
reserved, it is at all times evidence of fraud, and in some cases, fraud per se; and 
that whenever the law ascertains the secret intention to be only to furnish a cover to 
effect some unlawful obiect, it declares the transaction, as to all mankind, void ; but 





! 


ST. LOUIS DISTRICT, APRIL TERM, 1821. 





Irwin v. Wells. 








as to the parties, the law will help neither, and leaves them precisely where they put 
themselves ; so that he who gains an advantage in such transaction will be permitted 
to keep it; for the maxim is, in pari delicto melior est conditio defendentis. 

Here the instruction required, proposed a case warranted by the state of the case, 
which was in effect and in law, that if the jury found this instrument of hiring was 
only a contrivance to cover some ulterior illegitimate object, that then this instrument 
of writing is void in law. If the jury had thus found, or thus believed, then this 
transaction would have assumed the decided character of a gift to Audrain, and then 
the property would have been absolutely his ; and then the jury, if they had obeyed 
the mandate of the law of the land, could not have said the defendant detained the 
plaintiff’s property, and thus there would have been a different verdict in this case. 

The Court conceive the instructions required ought to have been given in terms, or 
in substance. The Circuit Court assume the ground, in this case, that this instruction 
would only have been proper in case the defendant had entitled himself to the character 
of a purchaser from Audrain, either in fact or in law. That proposition is erroneous, 
otherwise, what becomes of the defendant’s right in an action of detinue to prove 
property in a third person; and it is not necessary for a defendant, to entitle himself 
to the instruction required, to derive any title from Audrain, any more than it is in 
(13) ordinary cases to require the defendant, before he is permitted to prove property 
in a third person, to derive a title under him. 

This Court, in the instructions given by the Circuit Court in this case, cannot see 
any thing which meets the instruction required, but, on the main point, the reverse. 
It is not discoverable to us, why Irwin should not avail himself of the benetit of the 
true character of the transaction; and, because the instructions required were not 
given, let the judgment be reversed, and remanded to the Circuit Comt for a new 
trial; and let the Circuit Court be instructed, if on the trial of this cause the point 
comes up again, to instruct the jury, substantially, in pursuance of this opinion 
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M’Knicut & Brapy v. WELts. 


1, When the record shews facts which may warrant a finding either one way or the 
other, according as extrinsic circumstances incline, the Court will not reverse a 
judgment because a new trial was refused. 

2. It is the duty of the Circuit Courts to instruct the jury on all principles of law 
applicable to the facts in evidence, but the bill of exceptions must shew what 
instructions were given or refused, to enable this Court to correct the error. 


APPEAL from the Circuit Court of St. Louis county. 
Cook, J., delivered the opinion of the Court. 


This was an action of detinue by Wells, against the appellants, to recover the boy 
Dick, in the declaration mentioned. The defendants plead won detinet, and, after 
verdict for the plaintiff, moved for a new trial, and excepted to the opinion of the 
Circuit Court refusing it. 

The bill of exceptions contains the evidence on both sides, and is the foundation 
of the points relied on here. It is objected, however, by the counsel for the appellee, 
that no decision of the Circuit Court, granting or refusing a new trial, is subject to 
be revised by this Court. On this point, there are decisions both ways, and this 
(14) Court deem it not material in this case to determine on which side the weight 
of authority lies. As this is an appeal under the statute which provides, that, on 
such appeals, it shall be the duty of the Court to examine the record and awaid a 
new trial—reverse or affirm the judgment of the Court below, or give such judginent 
as that Court ought to have given, according to justice, the appeal, according to the 
statute, is matter of right, and on such appeal it is the duty of the Court to examine 
the whole record, and correct any error which may exist. But a rule indiscriminately 
subjecting the decisions of the Circuit Court, in matters to be decided by an exercise 
of discretion alone, to the revision ef another tribunal, which could not be correctly 
informed of the facts and circumstances which might, with propriety, influence the 


. . * . . . 
Circuit Courts in the exercise of such discretion, and one which would indiscriminately 


exempt all decisions of these Courts, on application for a new trial, from the revising 
power of this Court, notwithstanding such decision may be founded on, or involve 
settled and established principles of law, appear to this Court equally inconvenient 
and unreasonable; and it appears to this Court that those decisions which seem to 
deny to the appellate Court, the power of revising such judgments of the inferior 
Courts, are founded on the former description of case; and when the principle is 
broadly laid down, that such decisions are not subjects of revision, the Court would, 
perhaps, be better understood to mean, that such decision, in the particular case, Was 
not a subject of error, being the result of the exercise of discretion on facts and 
circumstances which cannot, in the nature of things, be correctly detailed in the 
record, and the record presenting a state of facts which may warrant a finding for the 
one party or the other, as extrinsic circumstances may incline. This Court will 
presume that the Circuit Court was correctly influenced by such extrinsic circum- 
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stances, in deciding on an application for a new trial. The appellants first rely, that 
the Circuit Court erred in overruling their motion for instructions to the jury, as 
stated in their second reason for a new trial. Whether the case warranted such 
(15) instruction or not, is not a question properly presenting itself here. It is, cer- 
tainly the duty of the Circuit Courts to instruct the jury on all principles of law 
which may be applicable to the facts in evidence before them, and to refuse to do so, 
is error; but the refusal to instruct must appear in the record, by bill of exceptions, 
to enable this Court to correct it. In this case, the appellants have twice omitted to 
avail themselves of this error, (if one exists,) as they might have excepted at the 
time the instruction was prayed, and having assigned it as a reason for a new trial, 
might have incorporated it in the bill of exceptions taken to the judgment of the 
Court on that motion. The record does not shew that such instructions ever were 
prayed, any more than the assignment of any other fact, asa reason for a new trial 
is evidence that such fact exists. It now only remains to determine, whether the 
Court erred in refusing to grant a new trial upon the evidence, as set forth in the bill! 
of exceptions, wherein it appears that the plaintiff, in the Circuit Court, adduced 
evidence, on his part, sufficient to warrant a verdict for him, and the defendants 
adduced evidence on which the jury, (if they believed it,) might have found a verdict 
forthem. If the Court had been called on for instruction on this state of the evidence, 
the most favorable which could legallyhave been given for the defendants, would 
have been, that if the jury gave credit to the witness on the part of the defendants, 
it would warrant a verdict for them; and under such instruction, the jury would 
have been the exclusive judges of the credibility of the witness; and this Court must 
presume that the judge discharged his duty, in instructing the jury correctly on this 
subject, as the bill of exceptions does not shew the contrary. The judgment must, 
therefore, be affirmed, with costs. 





(16) Hany v. Dewes. 


Where a suit is against five persons, and only one is served with process, and judg- 
ment by default is taken against ajl, the judgment may be amended at the next 
term. Mistakes and misprision of the Clerk may be amended at any time. 


WRIT OF ERROR from the Circuit Court of St. Louis county. 
McGirx, C. J., delivered the opinion of the Court. 


This is an action of assumpsit, 1st count on a note, 2d and 3d count money had 
and received and money lent. The record and assignment of errors in this case shews, 
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that the writ issued against several other persons besides Hanly, and that the sheriff 
returned the writ executed on Hanly by arresting him and taking bail of him, but 
says nothing as to the other defendants. At the return term, a judgment was taken 
against all the defendants by default, and the record states, that the action was founded 
on a note in writing, and that the demand was liquidated and reduced to writing, and 
judgment entered by the Court, without a writ of enquiry or the intervention of a 
jury. At the next term, the plaintiff suggested to the Court that his judgment was 
wrong, for that judgment was rendered against all, when it ought to have been against 
Hanly alone. The record proceeds to give the amendment accordingly, and gives 
judgment against Hanly alone, for the same sum as before, without vacating the 
former judgment, or saying any thing more as to the former judgment. The plaintiff 
in error assigns nine causes of error, one of which is, that the judgment was by 
default against all the defendants, when it ought to have been against Hanly alone, 
and that the Court erred in giving the amendment at the next term. The whole of 
the points of error assigned, are involved in the consideration of the question, Ist, are 
there, in this case, two judgments, or will the first judgment, and the proceedings at 
subsequent term, be considered as only one entire judgment, in pursvance of the act, 
(17) 10th January, 1816, Digest, 241? 2nd: Had the Court the power to make the 
amendment ? 

To solve the first question, it must depend on inspection of the record and a rea- 
sonable construction of the whole put together. In this case there would be no 
difficulty if judgments were enrolled; if this one had been enrolled, the enrollment 
would present only one entire judgment, and ought to have been entitled, of Octobes 
term, 1819: that is the term of the original judgment, and then the old roll would 
have given place to the new one, and so there would have been no trouble on this 
ground. Here, if the amendment is allowed, it is the opinion of the Court the first 
entry of this judgment must give place to the latter, and the latter is a judgment of 
the preceding terin of October, 1819, by intendment of law. From a view of the 
whole record in this ease, the Court are of opinion that only one judgment is given 
in law, and that no recording order of the tirst entry is necessary, but it is sufficient 
to make a new enrollment, incorporating therein the amendment allowed. In this 
State, judgments ought to be enrolled, and if they were, orders correcting them 
would only appear on the minutes of the Court correcting them ; here, the order of 
correction is not a part of the judgment, but must, in all cases, be subsequent. On 
this point the Court see no cause of reversal. 

As to the power of the Court to make the amendment, the rule is, that the Court 
may, at any time, amend mistakes of the Clerk, or a misprison of the Clerk, so long as 
dimunition may be suggested or a certiorari awarded ; but a mistake in the judgment 
of the Cou.t, in law, may not be amended at a subsequent term. If this be a cleri- 
cal mistake, the amendment was proper. In the case of Short v. Coffin, Extr. 5th 
Bur. 2730, it was held by Lord Mansfield, that a judgment against an executor, de 
bonis propriis, should be amended even after error brought and error assigned, and in 
nullo est erratum joined. And in the case Rees v. Morgan, 3 T. Rep. 350, the judg- 
ment was amended after error, because, the Court said, the judgment as prayed to be 
amended was the necessary consequence of the finding of the jury; and that, if the 
(18) judgment should be reversed, the Court would award the judgment, pro retorno 
habendo, which was the amendment prayed. In this case, if error had been brought 
on the judgment by default, by all the defendants, the amendment must have been 









ST. LOUIS DISTRICT, APRIL TERM, 1821. 





Hanly v. Dewes. 





awarded by this Court, as necessarily following the proceedings in the Court below} 

and, upon the authority of the cases above cited, and believing that this was not an 

error in the judgment of the Court below in point of law, the Cireuit Court was 

warranted in making the amendment at the time it was made. Many other points, 

not mentioned in the assignment of errors, were relied on in argument, but as they 

were not assigned for error, the Court think itself not warranted in noticing them. 
Let the judgment be affirmed. 


Jones, J., dissenting, 


This was an action 6n the case brought by Dewes, in the Circuit Court of St. 
Louis county, against Francis S. Bevin, Peter Reed, James McKinney, Alexander 
McKinney, and the said Thomas Hanly, to recover a sum of money, for the payment 
of which they gave their joint notes of hand to one Morton, who assigned to Bodley, 


who assigned to Dewes. 

The record states the issuing of a capias against all the defendants below, with the 
sheriff’s return thereon endorsed, that he had executed the same by arresting Hanly, 
who had given bail, but makes no return as to the other defendants; that on the 
return day of the process, being the second Monday of October, 1818, a judgment 
by default was entered against all the defendants, (naming them,) and that the action 
being founded on a note, in writing, the Court thereupon gave final judgment against 
them for damages and costs, with an award of execution; that at a subsequent term, 
to wit: on the first Monday of April, 1819, the plaintiff, by his attorney, came into 
Court and suggested, that the judgment by default, against ali the defendants, was 
improperly entered, when the writ was executed against Hanly alone; wherefore, he 
prayed to have the said judgment amended, which was done accordingly, (as follows. 
(19) to wit:) Therefore, it is considered that the said Farmer Dewes recover against 
the said Thomas Hanly, his damages aforesaid, in form aforesaid, assessed, together 
with his costs and charges, by him about his suit in this behalf expended, and that 
he have execution thereof. y 

The record has been removed to this Court by writ of error, and nine several causes 
of error assigned, which are not necessary to be enumerated, as the material points 
to be decided, are: First. Whether the interlocutory and first final judgment rendered 
against all the defendants below, are warranted, either by the common law or any 
statutory provisions. Second. Whether the Court below, had, by law, power to 
amend this judgment at a subsequent term, or, in other words, to render a second 
judgment in the same action; and, if so: Third. Whether such amended judgment 
was entered up, conformably to the prayer of the plaintiff below. 

By the common law, when a joint action is brought against two or more, the 
plaintiff cannot proceed against one or more who are served with process, but must 
wait until all the other defendants have been served, or until a judgment of outlawry 
is pronounced against those not taken. The authorities on this head are so numerous, 
that it would be a useless waste of time to enumerate them, and more especially, as 
the point seems to be conceded by the counsel of the defendant in error. 

By an act of the Territory of Missouri, passed in 1816, ( Geyer’s Digest, page 243,) 
it is provided, that in joint actions against several, some of whom have been served 
with process, others not, the plaintiff may proceed against those taken or summoned, 


without regard to those not summoned or taken; or he may continue his cause and 
Q* 
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award alias writs till another term, when he can proceed against those appearing ; and 
in case there are several defendants, and some make default, he may proceed against 
those who appear, and take judgment by default against the defaulters, and execute a 
writ of enquiry; or he may file a deelaration against the defendants, resident in any 
county in the Territory, suggesting therein, that the other defendants were not resident 
(20) in the Territory, and may proceed to judgment against them, according to the 
usage and practice of the Courts. , 


If the proceedings against Hanly, and the four other original defendants, were had 
according to any of the provisions of this law, the first judgment must be affirmed ; 
if not, it ought, in my opinion, to be reversed. That it wag not taken according to 
any of those provisions, is evident. It is not against Hanly alone, without regard to 
the other defendants not taken, (as might have been done,) but against all of them 
jointly, and that at the first term. The cause was not continued, nor was an alias 
awarded to the next term; judgment by default was not entered against the other 
four defendants being defaulters at the second term, nor was a writ of enquiry executed, 
nor did the plaintiff file or amend his declaration, so as to make it against defendant 
Hanly, who was resident, (suggesting therein that the other defendants were not resident, ) 
or proceed to judgment against the said non-resident defendants. This judgment is, 
therefore, in my opinion, erroneous, and cannot be supported either by the statute or 
common law. 


It is conceded by the counsel for the detendants in error, that, generally speaking, 
a judgment of one term cannot be amended at a subsequent one ; but then they con- 
tend, that, in some particular instance, it may be done, and that this amendment, or 
second judgment, comes within the latter description. In support of their position 
they quote Ist. Tidd’s Practice, 660; 2nd. Tidd, 862,863; 3d. Term Reports, 49, 50 ; 
and 5th. Burrow’s Reports, 2730. Neither of those authorities are, in my opinion, 
applicable: they are all predicated on the ground of having something to amend 
by. The authority in Ist Tidd, 660, is decisively against their position. It is therein 
laid down as a general rule, that there must be something to amend by—the writ by 
the institution; the declaration by the bill; and the subsequent other proceedings 
before judgment, by the preceding ones as therein enumerated ; the judgment by the 
verdict, and the execution by the judgment. As this case was a judgment by default, 
it could not have been amended by the verdict; and it will not be ne cessarry tor me 
(21) to state or cite authorities to prove, that many amendments may be made after 
verdict, that cannot be done after judgment by default, some of the statutes of jeofai/s 
not extending tothem. The authority, however, chiefly relied on, is that from 3d. 
Term Reports, 349, 50, Rees v. Morgan ; 5th. Burr.’s Reports, Short v. Coflin. In the 
first of those, the judgment was amended in an action of replevin, so as to make it 
one de retorno habendo, and the second, so as to alter a judgment de bonis propriis 
against an executor, to one de bonis testatoris. Those two cases were afier verdict, 
and were so amended as to make them conformable thereto, according to operation of 
law: it being a fixed principle, that a judgment de bonis propriis will not lie against 
an executor in a first suit, and that the legal judgment for a defendant in replevin, is 
one of retorno habendo. Here there were the verdicts of a jury to amend by, but in 
this case there is nothing, as the writ, declaration, and first judgment, are all consonant 
to each other; but this second judgment is neither conformable to either the declara- 
tion or the w it, as neither of them have been amended. 
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To prove that a judgment rendered at one term cannot be amended at a subsequent 
one, I will refer to the case of Conn v. Doyle, 2 Bibb’s Reports, 248, where an evident 
mistake of the Clerk of the Court, in inserting on the Court records, that the plaintiff 
below had appealed from the judgment in his favor, instead of the defendant, who 
had really prayed the appeal, the Supreme Covrt, on error brought, decided that the 
mistake could not be rectified or amended, although the members of the Court had 
perfect recollection of the circumstance, and that it was an evident mistake of the 
Clerk. The consequence was, that the defendant below lost the benefit of an appeal, 
and the plaintiff had execution, In addition, i will cite the case of Barton v. Petitt 
and Bayard, in the Supreme Court of the United States, (all the judges being present, ) 
which came on error, brought from the judgment of an inferior Court, obtained by 
the defendants in error, against the plaintiff. ‘The action below was brought against 
Barton and one Smith, jointly, on a joint contract. The capias, in that case, (as in 
(22) this,) was executed on Barton only, and no return made as to the other defendant. 
Barton filed special bail, and the plaintiff caused the action against Smith to be 
abated, and proceeded to judgment against Barton alone. On error brought, the 
Supreme Court reversed the judgment below, on the legal grounds that a judgment 
against one defendant in a joint action, on contract, against two, was erroneous, 
unless authorized so to do by the return of the process against the other defendant. 
And, surely, the eminent counsel of the~plaintiff below, would have applied to 
amend their judgment so as to make it conformable to the statute of the State, (nearly 
similar to ours,) had they conceived the inferior Court had power to order such 
amendment. 

It was also contended, for the defendant in error, that his judgment ean be supported 
by the statutes of the Territory, in the nature of jeofails. In support of this position. 
his counsel rely on the 25th and 53d sections of the law regulating judicial proceed- 
ings, ( Geyer’s Digest, pp. 251 and 261.) Neither of the provisions of this statute 
can, in my opinion, avail him. The 25th section, applying wholly to proceedings 
before judgment, which is to me evident, trom the expressions made use of, which 


are, that no proceedings shall be quashed, &c., for want of form, but such as the pariy 


demurring shall especially set down as causes of demurrer, and surely none will con- 
tend, that a demurrer will lie after final judgment. The 53d section provides, that no 
judgment, after a verdict of twelve men, or award of arbitrators, shall be reversed for 
any defect or default, (in any stage of the proceedings therein enumerated,) or for 
informality in entering wp the judgment by the Clerk. Had those judgments been 
after verdict, there might be some plausibility, at least, in the argument ; but as they 
were by default, this branch of the statute cannot apply. As, then, no demurrer can 
be sustained for want of form, in any proceedings before judgment, except such as 
are specially set down for causes of demurrer, and as a judgment informally entered 
by the Clerk, shall not, for such informality, be reversed, it necessarily follows, that 
Judgments, good in substance, rendered in one term, cannot, by the common law or 
statute, be amended at a subsequent one. 

(23) On examining the third point, I shall content myself with only a few obser- 
vations. On the facts as stated in the record, it appears that Dewes, by his attorney, 
applied to the Court below, at the term subsequent to the rendition of the judgment 
by default, and the first final one, for leave to amend the judgment by default. He 
did not apply to amend either the first final judgment, or the declaration, or the writ ; 
nor did the Court order the first final judgment to be amended. His prayer was to 
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amend the judgment by default, as having been informally entered ; and yet the judg- 
ment by default is not amended, but a new judgment, without being prayed for, or 
leave granted, is entered up, and that without vacating, quashing or amending the 
former judgment; so that there are, on record, two final judgments in the action, one 
against the four original defendants and Hanly, jointly, and the other against Hanly 
alone, and award of execution in each; and what is still more extraordinary, the 
laiter judgment against Hanly alone, is, as the record stands, founded on default 
against him and four others, jointly. The correct mode to be pursued, on leave 
given to amend a judgment, would, in this case, have been to have stricken out of 
the first judgment the names of all the original defendants except Hanly, and then 
there would have been but one judgment, and that against him alone. I cannot con- 
ceive how an entire new judgment can, by any legal principle, be called, or con- 
strued, to be an amendment of a former one; and I am of opinion that Dewes, in 
order, as he no doubt intended, to have his last judgment entered in conformity to 
our statute, ought to have asked and obtained leave for the Sheriff to amend his 
return on the capias, so as to ascertain that the four other defendants were not to be 
found in his bailiwick. 

In every point of view, therefore, in which I can cousider those judgments, they 
are, in my opinion erroneous, and ought to be reversed ; but as my two colleagves 
(for whose opinion I entertain the highest respect,) differ from me, the judgment 


must be affirmed. 


(24) Dotctass v. Bank oF Missovart. 


i. The late Territorial Legislature of Missouri had power to incorporate a Bank. 
2. The Act of the Legislature, approved January 31, 1817, incorporating the Bank 
of Missouri, is a public law, although not signed by the President of the Legisla- 


tive Council. 


IN ERROR from the Cireuit Court of St. Louis county, 
McGirk, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by the defendants in error, on a promis- 
sory note, payable tothem. Judgment was given in the Court below, for the plain- 
tiffs in that Court; to reverse which, the plaintiff in error brought the cause here. — 

On the trial of this cause in the Court below, it was submitted to the Court, with- 
out a ju’y, on the pleas of non-assumpsit and payment. The defendant in that Court 
insisted that the plaintiffs were not entitled to maintain their action, unless they 
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produced to the Court a private act of the Legislature incorporating them, which 
was not done ; or that they should show a public act of the Legislature to that effect, 
alledging no such act existed. The plaintiffs relied on what they called an act of 
the General Assembly of the Territory of Missouri, purporting to be passed at the 
December session, 1816, and approved by the Governor, January 31st, 1817, in the 
body of which it is declared to be a public act. The enrollment of this bill was 
signed by the Speaker of the House of Representatives; but the President of the 
Legislative Council never signed it. 

The bill of exceptions made in this case, farther shows, that by the journal of the 
proceedings of the Council of that session, that, on the 6th January, 1817, the order 
of the day was called for; that thereupon a motion being made and seconded, the 
bill to incorporate the stockholders of the Bank of Missouri was taken up and read 
a third time ; the bill was then stated by the President to be on its final passage, and 
(25) on motion made and seconded, the question was put by the President: Will 
the House concur in passing the said bill? which was carried in the affirmative. 

It also appears, in the bill of exceptions, that on the 16th of January, Mr. Hunter, 
of the Joint Committee ot Enrollment, reported duly enrolled, “An Act to incorporate 
the Stockholders of the Bank of Missouri.” 

On the 29th, same month, Mr. Hunter again reported said bill duly enrolled. It 
appeared, also, that the Council were informed, on the 29th of January, by message, 
that the Speaker of the House of Representatives had, on the 15th of that month, 
signed said bill; and, also, it appeared, by the 7th joint rule of both Houses, when 
a bill was examined and reported duly enrolled, it should be signed first by the 
Speaker of the House of Representatives, and then by the President of the Council ; 
by the 8th joint rule, it is made the duty of the Enrolling Committee, as soon as 
signed by the President, to refer the same to the Governor for his approval or disap- 
proval. And, also, these rules were not altered during progress of said bill, and the 
Governor approved said bill 31st January, same year, which was communicated to 
both Houses of the General Assembly. 

It appeared, also, that after the passage of said bill, as above stated, and after the 
enrollment, as above stated, the President asked the question of the House, if he 
should sign said bill? and the votes being equal on yeas and nays, the President voting 
also, no order was made. 

That afterwards, and before the Governor’s approval, the question was put by a 
member to the President, if he intended to sign said bill? and was answered in the 
negative: and that the President instituted an enquiry, if Mr. Hunter was instructed 
to make his second report by the Committee of Enrolments; which was carried in 
the negative. 

It appears, also, that on all the questions put respecting this bill, after the passage 
as aforesaid, the votes stood 4 to 4. After the Governor approved said bill, the four 
members who voted against the President’s signing the bill, entered their protest, 
alledging the bill enrolled was not the same bill passed, because, they said, not duly 
(26) enrolled ; and, also, alledging it was not a law, unless signed by the President, 
as required by the joint rules. It appears by the Governor’s message, that the bill 
had been presented to him with satisfactory evidence of its having passed both 
branches of the General Assembly, and that he, having considered the same, approved 
it; but it does not appear by the record or journal, how the bill found its way to the 
Governor. 
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On this state of the case, the plaintiff in error insisted in the Court below, that the 
Legislature of the Territory of Missouri had no power to create a corporation. And 
it they had had such power, they had not created the plaintiffs such by the pretended 
act, alledging the same had never legally passed, and was no act of the Legislature. 
Upon which the Court gave judgment for the Bank. 

The error complained of, in this Court, is, that the record does not shew the plaintiffs 
below, incorporated, as they pretend they are; and that the Circuit Court could not 
judicially know them as such; and that, therefore, judgment ought to have been 
against them; and that the Legisiature could not make a corporation. 

In pursuing this enquiry on the question, could the Legislature create a corporation ? 
this question was settled in the affirmative, this term, in the case Riddick, Chairman, 
v. Amelin, in the decision of which, only two judges were present; but now, the 
Court being full, all concur that the decision was right. 

The next enquiry is, did the bill, entitled “An Act to incorporate the Stockholders 
of the Bank of Missouri,” pass both branches of the General Assembly within the 
meaning of the 4th section of the act of Congress, passed the 4th June, 1812, and 
was said act approved by the Governor, as required by said act of Congress, so that 
it became a public law? 

The 4th section of the act of Congress says, the Legislative power (in Missouri 
Territory) shall be vested in a General Assembly, which shall consist of the Governor, 
a Legislative Council, and a House of Representatives ; and then, alter giving a general 
grant of power to make laws, with some limitations, concludes thus: “ all bills having 
(27) passed by a majority in the House of Representatives and by a majority 
in the Legislative Council, shall be referred to the Governor for his assent; but 
no bill or legislative act, whatever, shall be of any force, without his approba- 
tion.” The 8th section of the act of Congress referred to, says: “the Legis- 
lative Council and House of Representatives, when assembled, shall each choose a 
Speaker, and its other officers, and determine the rules of its proceedings.” This 
is all that act, which was expressly passed for creating and erecting a Territorial form 
o! government for Missouri Territory, says on the manner and form of making laws. 
Here it is contended, that the Legislature never did (although they passed the charter 
in question) give it the finishing touch, which they themselves had previously deter- 
mined it should receive before it left their hands. We will here premise what a law 
is: Sir William Blackstone says, it is a rule of action, preseribed by the supreme 
power in a State. The prescribing, says he, is making the determination or will of 
the legislator known. Where a Legislature consists of several persons, it becomes 
necessary, from that circumstance, that some rules should be made for the purpose of 
taking the sense and will of each member, whether the matter contained in a given 
proposition should be law, or a rule of action, of not. These rules may be, and 
always are, according to their skill and judgment in choice—these rules are, and 
ought to be subservient to the end, to wit: Collecting the voice and determination of 
the Legislature on a given proposition: and when that sense is collected and declared 
by them, it forms what is called law-making ; and when this is done, a statute or law 
is said to be passed. In this case, it is not pretended that the bill, entitled “An Act 
to incorporate the Stockholders of the Bank of Missouri,’ did not pass both Houses 
precisely as it ought to have done, but the objection comes afterwards. The journal 
bears evidence of the passage of the bill, and expressly says, it did pass. Now, 
according to the constitution of that General Assembly, what more was necessary ? 
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It was insisted by the counsel for the plaintiff in error, that it was further necessary 
(28) that the President should have signed it. It is always to be regretted, that a 
Legislature should be found diverting its attention from the end of its creation; and 
much more do this Court regret to find, from the journal of this Council, that one 
branch of the Legislature of an enlightened and liberal people, should be found equally 
divided, and one half determined to defeat this, or any other bill from being signed 
by the President and referred to the governor for his assent, when, at the same time, 
there was a standing rule, that he should sign every bill when reported duly enrolled. 
This Court is entirely at a loss to know what effect the President’s signature could 
have on this bill; and the defendant’s counsel only tell us, it would prove it had 
been acted on by that House, and was the same agreed.to. Be it so, no law of that 
Territory, nor rule of that House has ascribed to it that quality; but if it has this 
character, yet the journal must be better and higher testimony. The protest of one 
half of the members against this act being a law, was not the act of the House, and 
can have no other effect than to shew, that, in all probability, the angry passions of 
men prevailed in an eminent degree in that branch of the Legislature, an event always 
to be deprecated in the worst of governments, and much more in the best. 

This Court see enough on the record to shew the bill had passed by a majority in 
the House of Representatives, and by a majority in the Legislative Council, which 
are the inherent essential ingredients of a law made by a multitudinous Legislature, 
and thus far, precisely within the words of the act of Congress aforesaid. ‘Then it 
was the duty of the Enrolling Committee to have the bill enrolled, and to report the 
fact to the respective Houses. It appears this was done; the report was made to the 
Council on the 16th January, and no objections at any time made and brought before 
the House, of the incorrectness of that report, and so it must be taken to be true, 
unless the contrary be shewn. Some objection was made to Mr. Hunter’s second 








report of the bill; but this second report was, as for any thing we can see, entirely 
out of order. Thus far, all appears to be regular. Then one of the rules required 
(29) the Committee of Enrollments, as soon as.the bill was signed by the Speaker of 
the two Houses, to lay it before the Governor for his assent. 


This Committee would 
not have been culpable, as such, if they never presented any bill to the Governor till 


it was thus signed. This Court conceive the joint rule, which requires the signatures 
of the President and Speaker, were obligatory on them, and that those officers ought 
to have obeyed it, that the officer refusing was responsible to the House of which he 
was a member, for the refusal, and the circumstances of that House not having the 
physical power to enforce obedience to its rules, makes no difference as to the legal 
iizht to do so, It has been shown that this bill passed by a majority in both Houses. 
What language does the 4th section of the act of Congress above cited command to 
be done, when that event takes place? It commands that a bill in that condition 
shall (speaking imperatively,) be referred to the Governor for his assent, and that 
no bill nor legislative act shall have any force without his assent. Here, the refer- 
ence required by that act has taken place, and the assent has been given. This act 
of Congress does not say that such bill shall, even then, be a law, but it must be so 
in the nature of the thing itself, unless some other act, essential in its nature, or im- 
posed by positive paramount law, is required to be done, without which the act 
would be unavailing. ‘The 8th rule requires the President to sign the bill, and then 
does not say, if this is not done it shall not become a law. This rule is only direc- 
tory to the officer for some purpose, this Court cannot exactly see what. We are 
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clearly of opinion, that the President could not, on that matter have a veto; and if 
this rule had went farther and declared that, without the President’s signature; no 
bill should become a law, notwithstanding it might have all the other constitutional 
properties of a law, this Court doubt, exceedingly, if that rule would not have been 
void. Thus, this bill has been taken through all the legislative departments and 
branches of the Legislature, by the two first of which it has been passed by a ma- 
jority, and the last assented to. This is exactly what the act of Congress requires. 
We cannot see what prevents it from being a law of that character which Courts, in 
(30) this State, are bound to notice judicially. 
Let the judgment of the Circuit Court be affirmed. 





PauL.v. EDWARDS. 


i. A covenant between partners to divide the goods on hand, upon the happening of a 
particular event, and upon final settlement to pay, &c., implies a covenant to make 
a final settlement when such division is made. 

2. A covenant under seal, to doa particular thing, requiring skill and judgment, 
cannot be performed by an agent. And a parol agreement between the parties, 
that it may be done by an agent, does not affect the original covenant. 


ON APPEAL from the judgment of the St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


This was an action of covenant in the Court below, by the appellant against the 
appellee, upon a covenant respecting a then existing partnership between them, 
wherein it was stipulated and agreed between the parties, that the business of the 
concern should thereafter be transacted in the name of the said Paul only, but that 
the interest of the parties, in all the dealings that had previously taken place under 
said partnership, and in all the goods that had previously been sold, and in all future 
sales of said goods, should remain as theretofore, until a final settlement between 
them. Said Paul agreed to go to the eastward, to make further purchases, as soon 
as practicable, and to purchase at least double the amount which had been, or might 
be advanced to him by said Edwards, before his (said Paul’s) departure; one half of 
which purchases (provided they did not exceed one-third more than the amount 
“above” specified, ) were, from the date of the respective purchases, to be considered as 
belonging to said Edwards, and at his risk. The whole of the goods, so purchased, 
(31) were to be transported to St. Louis “ by the said Paul,” and at the election of 
the said Edwards, to be equally divided between the parties, or remain in common 
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stock, on the terms of the then existing partnership; but if the goods so to be pur- 
chased, should be divided, then the goods, then on hand, were also to be divided ; 
‘‘and upon final settlement, either party falling in debt to the other,” should pay as 
therein stipulated. 

The declaration contained three counts; the first assigned a breach, that defendant 
refused to make final settlement with the plaintiff; the second alledges a final settle- 
ment, and that the defendant fell in debt to the plaintiff, and assigns a breach, that he 
refused to pay, &c.; the third is similar to the first, with an additional averment that 
the plaintiff had paid the defendant’s proportion of the expenses of transportation 
and breach; that defendant had not borne his proportion of the said expenses. Each 
count in the declaration, after setting out the covenant recites, that, “‘ whereas, after 
the making of said covenant and agreement above mentioned, viz. on,” &c., the said 
Paul being taken sick, so that he could not proceed to the eastward to make pur- 
chases, “it was then and there agreed between the said parties, that Duff Green 
should go on for that purpose, and that, in other respects, their said agreement should 


remain as before made,” with an averment that said Green did go to the eastward 
and make purchases, &c. To this declaration the defendants, after craving oyer of 
ihe covenant, demurred generally, and assigned several causes of demurrer, the most 
important of which are, that the agreement givér in oyer contains no covenant to 
make final settlement; that the subsequent agreement recited in the declaration, is 
jot alledged to be in writing under the seals of the parties, and that the action is 
founded partly on deed and partly on parol agreement. On the demurrer, the Circuit 
Court gave judgment for the plaintiff, upon that count which charged the defendant 
with the non-payment of the amount found due on settlement; and as to the other 
counts, same judgment for the defendant. The point most relied on by the appel- 
lant’s counsel, is the supposed error of the Court below, in sustaining the demurrer 
(32) to the first and third counts of the declaration; and it is contended by the 
counsel for the appellee, that the judgment on the demurrer ought to have been for 
the defendant, as to the whole declaration. If the case rested on the fifth cause of 
demurrer, “that that agreement contains no covenant to make final settlement 
hetween the parties,” but little difficulty would present itself. The parties have 
stipulated that if the new goods should be divided, then the old goods should also be 
divided; and upon final settlement, the party falling in debt to the other, should pay, 
ke. At the time the agreement was entered into, the old goods mentioned appear 
to have been the only stock of the concern; and a stipulation to divide them at a 
particular time, or on the happening of a particular event, (as in this case,) and, upon 
fi! settlement to pay, &c., seems necessarily to imply a covenant to make final 
settlement on such division. In support of the declaration it is contended that the 
object of the agreement was to vest a certain amount of funds in merchandise, and 
that the covenant by Paul to do it, is no more than an undertaking on his part to 
have it done, which was as well fulfilled by Green’s going to the eastward and pur- 
chasing and bringing the goods to St. Louis, as if Paul himself had done it, because 
qui facit per aliwm facit per se. It is, however, believed that the general application 
of this maxim, is to the acts of a party which tend to charge him ; and that it does 
not generally apply to such acts as the party stipulates to perform in person, or to 
cause to be performed by another person, expressly named. If, however, the act to 
be performd were of a nature in nowise requiring skill and judgment in business, or 
personal enterprise and diligence, and when performed would be equally beneficial 
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to the party, no matter what means were employed in effecting it, a construction 
which would overlook expressions in the agreement relative to the means, and look 
alone to the object, would appear much less exceptionable. The purchase of goods, 
however, in this case, can only be considered as a means of effecting the principal 
object of the parties, They have stipulated that an amount of capital, at least equal 
(33) to double the amount which might be advanced by Edwards. should be employed 
in purchases; that those purchases should be made in certain markets, and Rene 
Paul should make them. The object of the parties then, clearly, was profit on the 
capital to be employed ; and the means to be employed in effecting that object, were 
in the understanding of the parties alike material. It might, with equal plausibility, 
be contended that the object of the parties being to lay out a sum of money for 
goods, it could as well be done in one market as another; and that Paul would have 
fulfilled his part by making the purchases in St, Louis, although he had expressly 
covenanted to go to the eastward for that purpose. The remaining question for the 
consideration of the Court, and indeed the only one that assumes a very important 
aspect in the cause, is, whether the subsequent agreement recited in the declaration 
became a part of the covenant, and could be declared on as such? The case of 
Littler, and another, against Holland, 3 Term Reports, 590, shews, that proof of per- 
formance under such subsequent agreement, is not admissible in support of an action 
upon the agreement under seal. In that case the plaintiff had covenanted to build 
two houses by a day mentioned, for a given sum; the declaration alledged perform- 
ance within the time limited. On the trial, proof that by a parol agreement, 
subsequent to the covenant, the time had been enlarged, and the houses had been 
finished within the enlarged time, was held not to support the declaration, and 
rejected; and in the case of Gregson v. Harrison (note a, to the above case,) a 
similar decision was made. But the case of Brown v. Goodman, (note 6. to the 
case of Littler, &c., v. Holland,) goes the full length in deciding this case. That was 
an action of debt on a common arbitration bond, in which the time was limited for 
the arbitrator to make his award; the declaration, (as in this case,) recited a subse- 
quent agreement of the parties, enlarging the time, and averred that within the 
' 


enlarged time the award was made. On demurrer to this declaration, Lord Kenyon 


said the question was not then to be discussed, whether the party had not some 
(34) remedy, but whether his remedy lay on the bond. To determine which, the 
Court must look to the bond, and there it appeared that the defendant had bound 
himself to stand to an award, if made within a given time, but that could never 
extend the penalty to an award made afier that time, under a new agreement; to 
which the other Judges assented, and judgment was given for the defendant. And 
where parties agree in certain and express terms, they are bound by such express 
agreement; as when the lessee of a coal mine covenanted to pay a moiety of all such 
sums of money as the coals there raised might sell for, at the pit’s mouth, it was held 
he was not liable for any part of the money arising from the sale of coals sold else- 
where, because the parties had contracted in terms certain and unambiguous, and 
were therefore not a subject of construction: Gerard v. Clipton, 7 Term Reports 676 ; 
Clifton v. Walmesly, and another, 5 Term, 567, 

In order to arrive at a correct conclusion on this question, no means have been 
omitted to examine authorities—both English and American decisions, as far as they 
could be procured, have been examined and carefully compared. The English de- 
cisions, so far as we have been able to consult them, almost uniformly support the 
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cases cited. Among the American adjudications, on this point, there is some 
vatiety under some circumstances, ayd in some particulars the Courts of the State of 
New York have received evidence of parol agreement, to control the operation of 
deed; yet, except under particular circumstances, the Supreme Court of that State 
has recognized the correctness of the English doctrine on this point. The Couft of 
Appeals of Virginia, at one time, admit no general rule either way; and in a later 
case, say, the general rule is, that parol evidence is inadmissible to explain a deed ; 
and that in each particular case the question is, whether a relaxation of the general 
rule is inadmissible ; and in Blairgrove’s Ex’r. v. Blairgrove, 1 Washington, 170, it 
is held that parol agreement may alter the terms of an agreement under seal, and be- 
come the foundation of an action. There are many other American adjudications 
on this question, the greatest number of which corroborate the cases cited in sup- 

35) port of this decision. We have not been able to find any which fully contra- 
dict them, and although this rule of decision may operate injuriously in this or any 
other given case, this Court must conform to settled and established principles of 
adjudication, and more especially such as form a part of the common law of Eng- 
land, which, by legislative enactment, is made the rule of decision here. 

It is the opinion of the Court, that on the general demurrer, the judgment of the 
Circuit Court should have been for the defendant, and as the final judgment in that 
Court was for the party, who, by law, was entitled to it ina previous proceeding in 
the cause, this seems no cause of reversal. 

The judgment must therefore be affirmed, with costs, 





PRATTE, TO THE USE OF WINTER & McCatt v. HANLY. ¢@ 


Where a bill of exchange has been protested for non-payment, and no notice thereof 
given to the drawer, evidence of a subsequent promise to pay the bill ata particu- 
lar time, or in a specified mode, should go toa jury as evidence of a waiver of 
notice. (Note a.) 


Jones, J., dissenting. 
IN ERROR. 
McGirx, C. J., delivered the opinion of the Court. 


This was an action brought by the assignee of a bill of exchange, against Hanly, 
the maker, after non-acceptance and non-payment. There was no proof of due no- 
tice being given to the drawer of the non-payment, but it was insisted by the plain- 
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tiff, that the defendant had waived the want of notice by a subsequent promise to 
pay. In this case the Circuit Court gave judgment for the defendant. The bill of 
exceptions shows that the plaintiff, to supply the want of regular notice, proved the 
following by his counsel: That the defendant, when he was informed by the plair- 


en {35) tiff’s attorney, that the bill had been returned protested, said he would pay it 


when his furs and peltries came down the river; that he did not wish to be sued, as 
he had been struggling hard and making every exertion to meet his engagements ; 
that upon being told it would not answer to wait so long with him, the defendant 
offered to pay in a bill on Montreal, which was not accepted of by the plaintiff ’s 
counsel, and that the plaintifi’s counsel then proposed to receive a negotiable note 
with endorsers, at sixty days, upon which proposition the defendant said he would 
deliberate, and would give an answer in the course of a week. That about the expi- 
ration of that time, the subject of the negotiable note was again mentioned, and 


pressed upon the defendant by the same person. Hanly remarked to the witress;-~~"* 


that he doubted whether he was liable, and could be made to pay the bill; that the 
St. Louis Bank ought to be made to pay it, on account of having held it up so long, 
and that be, defendant, had sustained heavy damages by reason of the bill not having 
been remitted to the drawees in New Orleans, in due time, in whose hands he had at 
the time, property and funds to a large amount, which could have been secured if 
the bill had been ‘orwarded in due season; and that, when the defendant was called 
on first by the plaintiff’s counsel, a letter, covering the protest and bill, was shown 
to the defendant, but whether either was read by hii or put into his hands, the wit- 
ness did not recollect. 

The bill of exceptions states, first, that these things were proved, and last, that 
this testimony was rejected. The error assigned is, that this testimony was rejected 
by the Court. The question of the sufficiency of this testimony is not before the 
Court; but the sole point is, whether the Court erred in rejecting this testimony. 

This Court is of opinion that the Circuit Court erred in rejecting this testimony. 

Let the judgment be reversed, and the cause remanded to the Circuit Court for a 
new trial, with directions, that, if the foregoing testimony is offered again, to 
admit it. 

Let the plaintiff in error have his costs in the writ of error. 
(37) Jones, J 


-» dissenting. 


This was an action on the case, brought by the plaintiff against the defendant, on 
a bill of exchange, drawn by him on Venables & Lafferty, of New Orleans, at sixty 
days sight, in favor of John Little, which, by several endorsements, became the 
property of the plaintiffs. The bill is dated at St. Louis, 27th November, 1817, and 
was, as stated in the declaration, protested for non-acceptance and non-payment, on 
the 29th April, 1818; and the writ on the case was issued on the 22d September, 
following. 

The defendant pleaded the general issue, and on the trial of the cause, which was 
submitted to the Judge without the intervention of a jury, judgment was entered for 
the defendant. During the trial, the plaintiff filed a bill of exceptions to the opinion 
of the Court, stating that the plaintiff, (in order to dispense with the necessity of 
shewing regular notice to the drawer, of the non-acceptance of the bill by the 
drawee,) proved by his counsel, that the defendant (when he was informed by the 
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plaintiff’s attorney that the bill had been returned protested,) said he would pay it 
when his furs and peltries came down the river. That he did not wish to be sued, as 
he had been struggling, and making every exertion to meet his engagements. That, 
upon being told it would not answer to wait so long with him, the defendant offerred 
to pay ina bill on Montreal, which was not accepted by the plaintiff’s counsel. 
That the plaintiff’s counsel then proposed to receive a negotiable bill with endorsers, 
at sixty days; upon this proposition the defendant said he would deliberate, and give 
an answer in the course of a week. That about the expiration of that time, the 
subject of the negotiable note was then mentioned, and pressed upon the defendant by 
the same person. He then remarked to the witness, that he doubted whether he was 
liable, and could be made to pay the bill. That the St. Louis Bank ought to pay it, 
(they were prior endorsees,) on account of having held it up so long, and that he, 
the defendant, had sustained heavy damages by reason of the bills not having been 
remitted to the drawees, in New Orleans, in due time, &c., in whose hands he had, at 

33) the time, property and funds to a considerable amount, which would have been 
secured, if the bill had been forwarded in due season, &c. That the defendant’s 
counsel objected to the reception of the testimony for the above purpose; that the 
Court sustained the objection, and gave judgment for the defendant, and that the 
plaintiff excepted to the opinion of the Court. 

The record has been brought up to this Court, by writ of error, and the only ques- 
tion to be decided is, whether from the whole of the testimony, as stated in the bill 
of exceptions, the Court below erred in not receiving it, as conclusive of the defendant, 
Hanly’s, having thereby waived the want of notice of the dishonor of the bill. It 
may not be improper (before proceeding into this inquiry) to remark, that the piaintir 
must have been convinced of the defendant’s being (on account of the laches of the 
holders) discharged in law of all liability to pay the bill, or he would have produced 
the protest on the trial, and not have rested his cause on an implied waiver of notice. 

The plaintiff’s counsel have contended, that the conversations which passed 
between him and the defendant, amount not only to an express promise to pay, but 
also to a waiver of legal notice of the bill having been dishonored; and as authority, 
he has cited Chitty on Bills, 248. . 

If the maker or endorser of a dishonored bill, will, with the full knowledge, not 
only of all the circumstances, but also of his being (on aecount of the laches of the 
holder) discharged, in law, from all liability, make an express promise to pay such 
dishonored bill, or note, he will be compelled to do so; and such promise amounts in 
law, fap, Wainer pf notige—and I will lay it down asa well established principle and 
rule, that no premise or offer made, with a view to a compromise of any matter in 
dispute, shall be permitted to be given in evidence against the party making it, if such 
compromise does not take effect. Having thus stated the law, I will proceed to 
examine the facts, as stated in the bill of exceptions, and give my opinion as to their 
legal operation. Hanly, on being applied to by the plaintiff’s counsel, (but at what 

39) time, is not stated, probably a few days before the date of the writ,) for pay- 
ment of the bill, which he was then informed had been returned protested, and was 
in the attorney’s hands, made him two several propositions or offers, one to pay when 
his furs came down the river, and the other by a bill on Montreal; neither of these 
propositions having been acceded to, the plaintiff’s attorney made a third one, to the 
defendant, viz: to accept a bill at sixty days, with good endorsers; on which the 


defendant requested a week’s time for deliberation, which was agreed to. At the 
3* 
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expiration of the time, or about it, the attorney called on the defendant and men- 
tioned the subject of the negotiable note in pressing terms; then the defendant 
expressed his doubts whether he was liable, and could be made to pay the bill. That the 
Bank of St. Louis (who, it appears from the declaration, were prior endorsees,) 
ought to pay it, on account of their having held it up so long; and that he, the 
defendant, had sustained heavy damages by reason of the bills not having been 
remitted tu the drawees in New Orleans in due time, in whose hands he then had 
property and funds to a large amount, which could have been secured, if the bill had 
been forwarded in due season. The necessary conclusions to be drawn from this 
answer are, that the defendant had funds in the hands of the drawees, which, on 
account of their failure, or some other casualty, he had lost, and that, therefore, the 
defendant suffered a real loss on aecount of the laches of the holder. If these facts 
were not true, and the defendant had not funds in the hands of the drawee, the plaintiff 
might easily have made the necessary proofs, which could have superseded the want 
of notice. 


I am far from considering the declarations made by the defendant to the uae, 
as amounting either to an express or legal implied promise to pay ; on the contrary, I 
Jook upon them only as propositions or offers for a compromise, which, not being 
acceded to, are of no legal effect; and it appears to me that the plaintiff’s attorney 
looked upon them also in the same light, or he would not have made a proposition 
different from either of those offered by the defendant, and give him a week’s time to 
deliberate whether he would close with it or not. 


eid) I will now take a short view of the authorities, and shew, from them, under 


what circumstances the drawer or endorser of a dishonored bill will be held liable 
under a promise to pay, and what will amount to a waiver, in law, of due demand 
and notice. A promise to pay a dishonored bill, with a full knowledge of all the 
circumstances, will be deemed a waiver of due demand and notice, 4 Dallas, 109, 3 
Johnson, 68, 5 Johnson, 248 and 375, 9 Mass. Reports, 1, and 12 Mass. Reports, 52. 
But this promise must be explicit, and made out by the most clear and unequivocal 
testimony ; 5 Johnson, 375, 12 Johnson, 423. 


What a man says under the surprise of a sudden and wnexpected demand, ought not 
to be construed with a good deal of strictness, especially if he retract a few days after- 
wards; 4 Mass. Reports, 341. 


If, under ignorance of the law, or through mistake, a man promises to pay a dishonored 
bill or note, he is not liable; 7 Mass. Reports, 449, and 483, and 4 Mass. Reports, 341. 
This principle is more fully laid down in the case of ‘Saratgete » in 4 
Taunton’s Reports, 93, where Chief Justice Mansfield, in delivering the opinion of 
the Court, said that he did not find any case in which an endorser, after having been 
discharged by the laches of the holder, has been held liable, except when an express promise 
topay the bill has been proved. That in most cases, where the defendants have been 
held liable, they have either made an express promise to pay, or a promise, when they 
had, at that time, a full knowledge that they were discharged; and in that case@tée™ 
Court held the defendant not bound, although he had, on being informed that the bill 
had been dishonored, written to the holders to remit it to his bankers, (in case they 
thought him unsafe,) on the ground that it did not amount to a waiver of laches, as it 
did not appear that, at the time of making the promise by the letter he knew he wae 
discharged in law. 


—- 
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In the case of Cuming v. Tronde, 2 Campbell’s Reports, 106, Lord Kenyon, (on 
the trial of a cause, wherein it was insisted, that an offer made by endorsee, to pay 
a protested bill of exchange, on terms which were not agreed to,) said, had the plain- 
tiff accepted the order, well and good ; if not, things were to remain on the same foot- 
(41) ing as they were before it was made ; and it was decided in New York, that a 
qualified or conditional promise to pay a dishonored bill which is rejected by the hold- 
er, does not amount to a waiver of notice. Several other authorities may be cited to 
prove, that the promises to pay a dishonored bill or note, made by a defendant, and 
30 as to be binding on him, and amount to a waiver of notice, must be made “ with 
a full knowledge of all the circumstances, not under the surprise of an unexpected 
demand, or ignorance of the law, or mistake.” The promise anust be explicit, and 
proved by the most clear and unequivocal testimony ; and offers, or propositions for 
a compromise, which are not accepted of, are not admissible in evidence against the 
party who made them, nor do they amount to a waiver of notice. 

I have considered this case as if the testimony set forth in the bill of exceptions 
had been admitted in its fullest extent; but whether that evidence was taken into 
consideration by the Judge, to whose decision the case was left, both as to law and 
to fact, without the intervention of jury, is to me wholly immaterial, as I consider 
his decision correct in law and fact ; and, therefore, the judgment of the Court be- 
low, ought, in my opinion, to be confirmed with costs. 


(a.) See ense v. Osbern, 5 Mo. R., 544. 
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(42) LaBEAUME v. Hitt AnD KEESE. 


i. In an action of trespass on the case, in assumpsit, where there is a count on a spe- 
cial agreement, that work shall be done ina certain way, be completed at a par- 
ticular time, and be paid for in property at a specified price, a count for work and 
labor done, and on an account stated, if the agreement offered in evidence varies 
from the one declared on, the party cannot recover un the other counts, although 
it appears from the evidence that the work was not done at the time, nor in the 
manner agreed upon; but otherwise, if there had been a count on a quantum me- 
ruit, or quantum valeban’. (Note a.) 

. And when the plaintiffs produced a covenant for work to be done in a particular 
manner, to be completed by a certain day, and to be paid for in property at a fixed 
price, held, that parol evidence might be given of the work done, and that the 
party might recover on a guan'um meruit or quantum valebant, if it appeared that 
the work was not done according to the time contracted for. (Note a.) 

. When A. agrees and covenants with B. to execute a piece of work in a particular 
manner, to be finished at a particular time, and paid for in property ata stipula- 
ted price, the property to be chosen by A. held to be a mutual and dependant cov- 
enant and agreement, and B. may offer testimony to show his willingness or propo- 
sal to pay in the manner agreed on. 


IN ERROR from the Circuit Court of St. Louis county. 
Jones, J., delivered the opinion of the Court. 


This was an action on the case, brought by Hill and Keese, against the plaintiff 
in error. The declaration contains four counts, one on a written agreement entered 
into between the parties, beariag date the 21st September, 1818, by which the de- 
fendants agreed to build and erect for the plaintiff in error, a stone wall or cellar of 
certain dimensions, therein mentioned, under the house which they were erecting 
for the plaintiff in error, and deliver the same on or before the third day of October 
then following. And the said then defendant, now plaintiff in error, agreed to pay 
them for the said wall, at the rate of five dollars per perch, which payment was to 
be made in lands at the rate of two dollars and fifty cents, or three dollars per ar- 
pent, to be chosen out of lands belonging to Labeaume, in the county of St. Charles, 
(43) and by him to be conveyed to the said Hill and Keese. The declaration then 
avers, that the said Hill and Keese made the said wall, and delivered the same to the 
said Labeaume and Bouis, before the said third day of October, and that the said 
wall contained fifty-nine perches and sixteen cubic feet, which, at five dollars per 
perch, amounted to $298 63 1-2, and assigns for breach, the non-payment of the 
money, although the said Hill and Keese were ready and willing, and offered to take 
lands in payment, according to the terms of the agreement, nor did the said La- 
beaume and Bouis convey the same. There is a second count, for work and labor 
performed, and for material found and provided, and used and applied in and about 
said work and labor. Another one for goods, &c., sold and delivered, and for 
money lent and advanced ; and another on an account stated. 
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The defendant below, (Bouis, the other defendant not having been served with 
process,) pleaded, first, non-assumpsit; and secondly, that he offered to pay and 
convey to the said plaintiffs (below) lands in St. Charles county for said building of 
said wall, but which they neglected and refused to choose and select. The plaintiffs 
joined issue as to the first plea, and demurred to the last one, and shewed several 
causes of demurrer. 

There is neither joinder nor judgment on the demurrer, but the parties proceeded 
to trial of the issue joined in December term, 1819, when a verdict and judgment 
was given for the plaintiffs, Hill and Keese, for $1,761 27. The defendant below 
thereupon moved for a new trial, and filed the following reasons : 

ist. The Court mis-directed the jury, that they had nothing to do with the evi- 
dence of the defendants’ performance, according to the terms of the covenant and 
written agreement, which were read on the trial, and on which the action of covenant 
and the first count of the suit was founded. 

2d. That the verdict was contrary to evidence, in this, that there was sufficient 
evidence of a parol submission and award on the matters in dispute in the cause ; 
and, 

(44) 3d. The written agreement being rejected, for variance, the plaintiffs ought 
not to have gone into their general counts in the case. 

The Court having overruled the motion for a new trial, the defendant filed a bill 
of exceptions, which states that the plaintiffs on the trial of the cause produced in 
Court and offered in evidence, in support of their first count in their declaration, the 
following instrument, executed by the parties, to wit: We, the undersigned, La- 
boovme amd Dewia af the firet part, and Hill and Koace of the other part, agree as 
follows: that we, the said Hill and Keese, promise to make, or cause to be made, for 
the said Labeaume and Bouis, under the house that we are building for them, a stone 
wall or cellar wall, thirty-four feet in length, by twenty in width, for which the said 
Labeaume and Bouis do hereby agree to pay us at the rate and in the way hereinafter 
mentioned. We, the said Hill and Keese, further promise to begin the said wall as 
soon as possible, and deliver the same on or before the third day of October, without 
longer delay ; when and then we, the said Labeaume and Bouis, promise to pay unto 
the said Hill and Keese for the said wall, at the rate of five dollars per perch, deduct- 
ing out of the said wall eleven perches and twenty-two cubic feet, which are already 
made, We, the said Hill and Keese, further agree to take in payment of the said 
Labeaume and Bouis, lands lying and being, and at the rate heretofore mentioned, in 
an agreement heretofore made and signed by the said parties, and now in the hands 
of J. M. Guyol, Justice of the Peace, St. Louis, September 21st, 1818. The eleven 
perches and twenty-two feet, herein mentioned, we, the said Labeaume and Bouis, 
agree to settle for with the workmen that have made it. To which the defendant’s 
counsel objected, alledging that it was variant from the writing declared on in said 
first count, in this, that the count was on independent promises; and, by the paper 
offered, the completion and delivery of the work by aday given, is made a precedent 
condition on the part of the plaintiffs; and in this, that no such terms of payment 
by the defendant was mentioned in said writing as stated in said count. The Court 
sustained the objection and rejected the paper. 

(45) The plaintiffs’ counsel then offered parol evidence to prove the performance 
of the said work contracted for in said writing, and also of the work contracted for in 
a certain covenant on which an action was pending in this Court (Circuit) between 
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the parties, and on which the plaintiffs’ counsel entered a non-suit during this trial, 
insisting that they had a right to recover for the work done upon a quantum meruit ; 
to which evidence the defendant’s counsel objected, as to the said first mentioned 
writing, because the paper being rejected for variance, the plaintiffs could not go on 
their general counts for that work ; and as to the said covenant, a copy whereof fol- 
lows.—Here follows a copy of an agreement under seal, between the said Hill and 
Keese of the first part, and the said Labeaume and Bouis of the second part, bearing 
date the twenty-second day of June, 1818; by which the said Hill and Keese, in 
consideration of $1.336, to be paid in land at two dollars and fifty cents per arpent, 
or three dollars per arpent, to be chosen out of different tracts belonging to Labeaume 
in the county of St. Charles, obligated themselves to furnish materials and build a 
frame house of certain dimensions, and in the manner therein mentioned, completely 
finished, and to be delivered on or before the 20th August then next. Then follows 
an agreement that Labeaume and Bouis should be at liberty to choose two or more 
workmen, to examine whether the house was completely finished; and the said Hill 
and Keese agreed to make deductions, allowed by those that were chosen, to be paid 
in proportion to the said work; and at the receiving of said house, the said Labeaume 
and Bouis obligated themselves to pay to the said Hill and Keese the above men- 
tioned sum, in land, at the above mentioned price, and to pass a deed for the same to 
the said Hill and Keese. 

The defendant objected to the work therein contracted for being given in evidence 
under the general counts in this case, until it should be determined whether the 


plaintiffs could recover under the covenant. On these objections the Court decided 
that the parol criduume vMucd aight be givuu of Uae work oulpulated fi tn vuul 


writings, and if, upon such evidence, it should appear that said work therein res- 
(46) pectively contracted for, was done by the plaintiffs according to their said 
written contracts, so that they might recover upon them, that then the parol evidence 
thereof should be rejected ; but that, if it should appear from the said testimony that 
the plaintiffs had not performed the work at the respective days contracted for, so 
that they could not recover on said written contracts, that then they should be per- 
mitted to go for the whole work done, without regarding these contracts, upon the 
general implied assumpsit under the general counts; so that the parol evidence was 
admitted. And the witnesses stated that the work mentioned in both contracts was 
done by the plaintiffs and accepted by the defendants, though not until some time 
after the days respectively contracted for its completion and delivery. The wit- 
nesses stated that the work was done, not only at a different time, but in a different 
manner from that mentioned in the written contract, and that the defendants so 
received it. Upon which evidence the Court overruled the last objections of the 
defendant, and permitted the plaintiffs to proceed under their general counts for the 
whole work, leaving it with the jury to consider of the fact, whether the work had 
been done according to those contracts. 

The defendant then offered in evidence to the jury those written contracts, for the 
purpose of shewing the kind and terms of the payments they agreed to make for said 
work by those writings. The plaintiffs’ counsel objected to their being so used, 
insisting that they were now proceeding under money counts alone, and that the jury 
had nothing to do with the question, whether the defendant had paid or tendered 
lands for said work agreeably to those written contracts. The Court sustained the 
objection, except that the defendant was permitted to use those writings for the sole 
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purpose of shewing what the work was considered worth by the parties. The Court 
decided that the defendants remedy was by action against the plaintiffs for their faii- 
ure to perform their parts of those written contracts, but that he could not discharge 
himself from the liability for the work, by paying in lands, as originally contracted. 
To all of which the defendant, by his counsel, objected, and his objections being 
(47) overruled, he excepted to the opinions of the Judge who signed the bill of 
exceptions. 


The cause having been brought into this Court by writ of error, and the only 
material errors assigned, are founded on the exceptions made to the opinion of the 
Judge as before stated. When a man performs work for another, under a special 
agreement, but not done at the time, nor in the manner pointed out in such agreement , 
he shall, on a count upon the quantum meruit, recover for the work so done; for 
otherwise, he would not be able to recover at all; Buller’s nisi prius, 139, 140; 10 
Johnson’s Reports, 36. And it is a well established rule, thrt the allegata and probata 
must correspond. This is the real reason for inserting counts on a quantum meruit, 
or quantum valebant in declarations, together with gencral one’s, for goods sold, or 
for work done. The declaration on this case, contains no count on a quantum meruit, 
or quantum valebant; therefore the Court below erred, in permitting evidence to go 
to the jury, on the counts of general indebitatus asstimpsit, for goods sold, and work 
and labor done. But the opinion of the Court, on the general principle at first laid 
down, Was correct. 


The distinctions between dependant and independant covenants, are all not well 
ascertained, and the decisions are often contradictory. This Court is of opinion, that 
the agreement and covenants entered into between the parties, are mutual and depend- 
ant ones. To construe them in any other manner, would be productive of the greatest 
mischief, not only to the party now concerned, but to society in general, on the 
influence which this decision mav have as to the construction of other covenants, 
not only to the loss, but to the ruin of many. Where, indeed, a party will not, op 
cannot specifically perform his contract, he must abide by the consequence; but 
where he is willing, and offers to do so, we see no reason why he should be compelled 
to perform it in any other manner; and the Court cannot but know the very great 
difference that exists in the value of articles sold, or work done, when payable in 
(48) cash, or what is called in this country, trade, In the case in question, the 
defendant bound himself to pay for the work, &c., in lands, at a price stipulated 
between them, and which were to be chosen by the plaintiffs. But he was not per- 
mitted to adduce testimony either of his willingness or of his offer to make such 
payment in lands, in which, in our opinion, the Court below erred, and more especially 
so, as the first acts were to be done by the plaintiffs, viz: to make their choice of the 
land they would take, and give the defendant notice thereof; neither of which, 
according to the testimony adduced, has been done, 


This Court is also of opinion, that the Court below erred, in permitting the plaintiffs 
to give evidence on the money counts in this declaration in that cause, on the contract 
under seal. It operated asa surprise on the defendant, who came to defend one 
cause of action, and could not be supposed to be prepared to give evidence on 
nother one. 
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The judgment must, therefore, be reversed, with costs, and remanded to the Circuit 
Court, for proceedings on a new trial, not inconsistent with the foregoing opinion. 


(a.) The first and second points in this case were overruled in the cases of Crump 
v. Mead, 3 Mo. R., p. 233; and Helm v. Wilson, 4 Mo. R., p. 43. See Feagan v. 
Meredith, 4 Mo. R., p. 514. 


(49) HANLy v. BLANTON. 


1. When goods were consigned to a firm composed of A. and B., and before their ar- 
rival A. was directed by the owner te deliver them to B. to be sold on commission, 
and A. acted as the agent of the owner, B. having at the same time a concern dis- 
tinct from the firm, A. is a competent witness against B.in an action by the owner 
for the value of the goods. 

Misnomer of the plaintiff cannot be taken advantage of on the trial, but should 
be pleaded in abatement. 

When a party knows of testimony before trial, a new trial will not be granted un- 
less due diligence be shown, 


Jones, J., dissenting. 
IN ERROR, from the Circuit Court of St. Louis county. 
Cook, J., delivered the opinion of the Court. 


This was an action of assumpsit by Robert Blanton against the plaintiff in error. 
On the trial, the plaintiff offered to read in evidence, the deposition of L. W. Boggs, 
which is set out at large in the bill of exceptions; and so far as it is made the sub- 
ject of the assignment of errors, states, substantially, that in the spring of 1817, he 
delivered to Hanly, forty-nine barrels of whisky, containing upwards of 1600 gal- 
lons, to be sold on commission, for Richard Blanton, and in May following, Hanly 
told him he had sold it fora dollar and twelve and a half cents per gallon; since 
which time, he. as agent of Blanton, had demanded the money of Hanly; that the 
whisky was consigned to L. W. Boggs & Co., composed of witness and Hanly; 
that witness was the acting partner of L. W. Boggs & Co., but received instructions 
trom Richard Blanton to deliver the whisky to Hanly, which he did, and instructed 
him not to sell it for less than one dollar and twenty-five cents per gallon. Witness 
did not know whether Blanton knew that he continued a member of the firm of 
Boggs & Co., or not; yet the correspondence was carried on with Blanton in his in- 
dividual name; that witness was instructed to deliver said whisky to Hanly before 
it arrived ; witness was not to have any part of the commission on the sale of said 
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whisky; that, at the time the whisky was sold, Hanly had a mercantile establish- 
(50) ment distinct from the concern of Boggs & Co. Defendant objected to the 
reading of this deposition, because Boggs was liable to Blanton, and because it 
proved the whisky to be the property of Richard Blanton, and not of Robert, the 
plaintiff. The Court overruled the objection of the defendant’s counsel to the read- 
ing of the deposition, on the ground of the interest of the witness; and the plain- 
tiffs then proved, “that before the commencement of said suit, L. W. Boggs, the 
agent, requested Joshua Barton, Esq., an attorney of that Court, to commence suit 
against said defendant, in the name of Richard Blanton, and gave him a written 
memorandum to that effect ; and that, in the commencement of said suit, the attor- 
ney had used the name of Robert through mistake.” Whereupon the Court over- 
ruled the said objection of the defendant to the reading of said deposition, being of 
opinion, and declared it to the jury, that said plaintiff might recover upon the said 
testimony in that action: to which the defendant also excepted, and after verdict for 
the plaintiff, the defendant moved fora new trial. The errors assigned are, first, that 
the deposition of Lilburn W. Boggs was permitted to be read in evidence. Second, 
that evidence was admitted to prove that the plaintiffs true name was Richard, and 
that the name of Robert was used by mistake. Third, that the Court expressed an 
opinion on the sufficiency of the plaintiff’s evidence> Fourth, the Court refused to 
grant a new trial. The first objection was predicated on the deposition of L. W. 


h shows that the whisky, which is the subject matter of the 


Boggs itself, whic 
ition, was consigned to the company composed of the witness and defendant, and 
before the arrival of the boat, or vessel, lie (the witness) was instructed individually 
rit to Hanly to be sold on commission; that at the time of receiving the 

urgo, the company had one establishment, and Hanly another, in which Boggs & 


} 


Co. were not interested, and that the witness was ‘not entitled to any part of the 
commission upon the sales of the whisky. The Court see no reason for rejecting 

idence of Borges, rround of interest. On the second point, the evidence 
is, that the transaction was with Richard, and not with Robert Blanton. That 
(51) Richard is the person who brought the suit, and that the name of Robert was 
used through mistake of the attorney. There is no doubt in this case as to the per- 
son of the plaintill’; the only question is, whether the misnomer can be taken ad- 


vantage of on the trial, or should be pleaded in abatement. This question seems to 


h ve been lon ‘ since settle a, In 1 Chit. Plea e 140, it is said, te it was once 

ed, if a mistake of the plaintiff’s christian or surname were not ground of non-suit, 
but it is now settled it must be pleaded in abatement.” In Comyn’s Dizest, (abate- 
ment,) it is also said that the defendant “shall plead misnomer of the plaintiff, if 
his christian name be mistaken; and in the case of the Mayor, &c., of Staf- 
ford v. Bolton, 1 Bos., and Pul. 40; and Bowenv. Shapcott, 1 East. 542, it seems to 
be considered as settled, that misnomer of the plaintiff can only be taken advantage 
of by plea in abatement; the doubt mentioned in Chit. as above, certainly did not 
exist at the time the decision in the case of Stafford v. Bolton was inade; nor does 
it seem to have existed since, and must originally have been predicated on the idea, 
that the name was the only means of identifying the person. The third point arises 
out of the opinion of the Court, on the second error assigned. The bill of excep- 
tions shows, that after it was proved on the part of the plaintiff, that the name of 
the plaintiff was Richard, and that the name of Robert had been used by mistake, 
the Court overruled the second objection to the reading of the said deposition, the 
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Court being of opinion, and so declared it to the jury, that the said plaintiff might 
recover upon the said testimony, in that action. This opinion of the Court obvi- 
ously related to the admissibility, and not to the sufficiency of the evidence. The 
motion was to reject the evidence, because it did not correspond with the declara- 
tion ; the Court overruled the objection, and told the jury, that, in his opinion, the 
plaintiff might recover upon the evidence in that action. The fourth and last excep- 
tion taken by the plaintiff in error is, that the Court erred in refusing to grant a new 
trial in the cause. The reasons assigned for a new trial are involved in the other 
points, except the last, which alledges the discovery of testimony since the trial. 
(52) The affidavit in support of that reason, shows, that at, and before the previous trial, 
the defendant was aware of the existence of certain papers which he thought mate- 
rial in his defence, but that he was unable to find them; that since the trial he had found 
them. He also states in his affidavit that he had settled the account with Boggs, 
the agent of Blanton, and believed he should be able to prove the same by a witness 
who was his clerk at the time the transaction took place, but whose testimony he 
had been unable to procure at the previous trial. This affidavit does not disclose 
such surprise on the part of the defendant, as to warrant the granting of a new trial. 
He was perfectly aware of the existence of the testimony, and of its materiality, 
previous to the trial, and he had made no exertion whatever to procure it, but pro- 
ceeded to the trial, for any thing that appears in the bill of exceptions, without even 
moving for a continuance, which certainly would have been the proper course under 
such circumstances; and in his motion for a new trial, does not show such diligence 
as would have entitled him to a continuance, had he moved for it. The Court see 
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no error in the procending. 
The judgment must therefore be affirmed with costs. 










Jones, J., dissenting. 





Not having had the record in this cause until yesterday, it is out of my power to 
draw up an opinion at large before the rising of the Court this day. 1 shall, there- 
fore, at this time only observe, that the judgment below ought, in my opinion, to be 
reversed with costs, for the following reasons, which I shall hereafter give at large, 
and deposit in the Clerk’s office. First. Because the action was brought by Robert 
Blanton, and the only evidence given in it tended to prove that the whisky, said to 
be delivered to Hanly to sell on commission, was the property of one Richard Blan- 
ton; neither of the Blantuns was personally known to Hanly. Second. Because, 
from the deposition of Mr. Boggs, the only testimony in the cause, it appears clear 
to me that he was interested in the event, having been a partner of Hanly’s, not only 
at the time of the delivery of the whisky; which was consigned to Boggs & Co., 
‘ (53) from Louisville, received by Boggs as such partner, and put into the possession 
of Hanly for sale ; and that Boggs and Hanly continued in partnership until after the 
‘ sale thereof. I therefore think his deposition ought not to have been read, on ac- 
| count of incompetency. Third. Because the Court erred in not granting a new trial 
4 on the deposition of the defendant, on account of surprise and the want of written 
| 
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documents necessary for him in his defence, and which, as he said, would establish a 
set off; which documents he had lost, and did not find until after the trial was had. 
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Hunter v. Price.. 


An endorser of a prommissory note, or bill of exchange, is liable before the remedy 
is exhausted against the maker. 


IN ERROR from the Circuit Court of St. Louis county. 
McGirkx, C. J., delivered the opinion of the Court. 


This was an action in assumpsit brought against the endorser of a negotiable pro- 
missory note, by the endorsee. The sole question submitted to the consideration of 
this Court is, is the endorser liable to suit before the holder has exhausted his remedy 
at law against the maker? This Court believe it unnecessary, at this day, to enter 
into an investigation of the different views which have been taken of the subject in 
different periods of the commercial history of England ; suffice it to say, that at the 
present period of the commercial history, the commerciat world generally understand 
such endorser to be liable, and we understand such endorser is liable on failure of the 
maker to pay at the day limited in the note. The parties themselves so understand 
the transaction; the endorsement is nothing less than this: pay the contents of the 
within to A. B. or order, that is, pay the whole sum when it becomes due from you 


(54) tome. A bill of exchange is nothing more than this: pay to A. B. or order, (say 
$50,) on a given day, or on an uncertainty, (say ten days after sight.) In both cases 
there is one person requiring another to pay to a third asum of money. Invone case 
the sum 1s mentioned in the request, and in the other it is not, but refers the 
amount to the note, and the time of payment is also referred to the time limited in 
the note for payment. We see no error in this judgment. 

Let it be affirmed with costs. 





Coa:.TER v. Price. 


IN ERROR from the Circuit Court of St. Louis county. 
McGirk, C. J., delivered the opinion of the Court. 


The same questions submitted in this case that were made in the case of Hunter v. 


Price. It is the opinion of the Court that this judgment be also ‘affirmed with 
costs. 
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THE PREsIDENT, DirEcToRS aND Co. oF THE BANK oF Missouri v. Prics. 


An endorser is liable on the failure of payment by the maker of a promissory note. 
Bank of Missouri competent under its charter to take endorsements of promissory 
notes. 


IN ERROR from the Circuit Court of St. Louis county. 
M’Girk, C. J., delivered the opinion of the Court. 


Action on the case against endorser of a promissory note. The note on which the 
action is founded, was given to Price by Thompson Douglass, aid by Price endorsed 
to the Bank. ‘The first question made is: ithe immediate endorser liable on failure 
of payment by the maker? This question is settled by the decisions in the cases of 
(55) Hunter v. Price, and Coalter v. Price, decided at this term. It is the opinion 
of this Court that there is no error in the record on the point above mentioned. The 
second point made in this cause is, that the Bank could not take a promissory note 
as indorsce, because it is said this privilege is not given by the act of incorporation. 
The first section of the act says that the President, Directors & Co. may have and 
hold, purchase, receive, possess, enjoy and retain lands, tenements, hereditaments, 
goods, ehattles and effects, of what kind or nature soever. ‘The sixth section says, 
the company shall not take, for discounting any bill or note, more than six per centum 
per annem on the amount due on such bill or note. The fourteenth section contains 
a restriction on the general power supposed to be given by the first section. ‘This 
restraining section says, the Bank shall not directly nor indirectly be concerned in 
rade, nor the purchase or sale of any goods, wares or merchandise whatever, except 
bills of exchange and bullion, &c. Here, after the words “ goods and chattles,” the 
word “ effects,” in the restraining part, is omitted. It is contended that a corporation 
is closely confined to its charter, and cannot regularly do any thing not authorised by 
the charter. This is true, and the question here is, whether the Bank can take a 
promissory note by endorsement? ‘This Court is of opinion that the word “ effects ” 


in the first section is large enough, and does comprehend a promissory note; and it 
is manifest, from the sixth section, the Legislature thought so, or why would they 
have restrained them from taking more than six per cent. for discounting a note. 

We think the restraining part of the fourteenth section does not restrain the deal- 


ing in a note, although it appears the Legislature thought, in the fourteenth section, 
under the words “ goods and chattles,” they had went too far; therefore they saved 
from the restraint bills of exchange. However, this only proves the Legislature 
were mistaken as to the effect of the words used; thus it is evident that the word 
“ effects,” in the first section, is not at all impaired by the fourteenth section. There 
is no error in this point. 

Let the judgment be affirmed with costs. 





ST. LOUIS DISTRICT, APRIL TERM, 1821. 


(56) Hotmes & Exniott v. Carr & Co. 


A judgment confessed before a Clerk,is not such a judgment as will warrant the 
issuing of an execution. The party should have the judgment entered up by the 
Court at the next term, and if not, then at a subsequent term after giving defendant 
due notice. (Note a.) 


Cook, J., delivered the opinion of the Court. 


To the rule of this Court, requiring the Circuit Court of St. Louis county to show 
cause why a mandamus should not be awarded, directing that Court to carry into 
effect a certain judgment said to have been rendered in said Court, in favor of said 
Holmes and Elliott, against Carr & Co., said Circuit Court returned a transcript of a 
proceeding, purporting to be a jucgment entcred by the Clerk of said Court, on the 
eleventh day of March, 1819, upon the confession of the defendants, made person- 
ally before him; and the question to be decided here is, whether that proceeding has 
the force and effect of a judgment? In the argument, several positions were assumed 
and relied on in support of the rule, all of which seem to resolve themselves into the 
following proposition: does the proceeding had before the Clerk possess so much of 
the essential properties of a judgment, as to warrant the issuing an execution there- 
on? <A judgment is the conclusion of law, judicially pronounced on facts legally 
ascertained. This proceeding seems not to combine those several requisites of a legal 
judgment, for although facts may legally be ascertained by the confession of the 
party against whom the law is to operate, and the judgment in this case is sufficiently 
formal, yet it wants the most efficient and operative qualities of a judgment, judicial 
sanction ; for it purports upon its face not to have been pronounced by judicial 
authority. It is also contended that although this proceeding does not possess all the 
essential qualities of a judgment, it affords such legal evidence of the facts upon 
which the law may operate, that a judgment may legally and regularly be rendered 
upon it, and that this Court may in the legal exercise of their superintending influ- 
(57) ence over the Circuit Court, direct such judgment so to be entered up. This, 
however, is a proper subject for the exercise of original jurisdiction, and is therefore 
a matter over which this Court has no control, until the Circuit Court shall have 
adjudicated upon it. Before we dismiss this subject, we consider it necessary to take 
some notice of the statute under which this proceeding seems to have taken place. 
The provision is, that “the Clerks of the several Courts of Record shall have power 
and authority to sign all judgments confessed by any defendant, in his proper person, 
before them.” It could neither have been the intention of the Legislature to vest 
the Clerk with judiciary power, nor to adopt a provision, reasonably explicit and 
comprehensible in its terms, which should be wholly nugatory and inoperative; a 
just construction of statutes require that some effect should be given to each pro~ 
vision therein, if practicable. A statute should never be rendered useless by 
construction, if effect can reasonably be given to it; and we see no difficulty in giving 
effect to the provision under consideration. We are of opinion that it is competent 
for the Clerk to take the cognovit actionem, upon which the Court may proceed to 

4* 








a4 
4 
*] 





ata Sila 





42 SUPREME COURT OF MISSOURL 





Holmes & Elliott v. Carr & Co. 





pronounce the conclusion of law, by entering up judgment at the term next succeed- 
ing the confession before the Clerk, and if this should be omitted, it is our opinion 
that the Court may, at a subsequent term, cause judgment to be entered up, as of the 
term next succeeding such confession, if the defendant, after having had due notice 
of such intended proceeding, show ne sufficient cause why it should not be so done. 
But until the cognovit or confession be ripened into a complete judgment, an execution 
issuing thereon might well be quashed. 
The rule must be discharged. 


Jones, J., dissenting. 


A rule having been issued from this Court, directed to the Circuit Court of the 
county of St. Louis, commanding the Judge thereof to show cause why a writ of 
mandamus should not issue, requiring him to issue execution on the judgment, in the 
above action, the Judge returned a copy of the proceedings therein, and certified, 
that for reasons appearing on the face of the record, the Circuit Court had refused to 
(58) award execution in the case. It appears from the record, that on the 11th March, 
1819, the plaintiffs filed a declaration in the Clerk’s office of the said Circuit Court, 
against the defendants in debt, on several notes of hand; whereupon, the defendants 
appeared in their proper persons before the Clerk, (or rather his deputy,) and con- 
fessed a judgment for debt, damages and costs. The entry of the judgment is as 
follows: “ Therefore, it is considered that the said plaintiffs (naming them) recover 
azainst the said defendants, (also naming them,) their debt and damages aforesaid, in 
form aforesaid assessed, together with their costs and charges by them, about their 
suit in this behalf expended, &c.” This entry is signed, A. Gamble, Clerk, by H. 
R. Gamble, Deputy Clerk. That an execution issued thereon, returnable to April 
term, 1820, which was quashed by the Circuit Court, at the return term thereof; 
whereupon, the plaintiffs applied, by motion to the Court, to enter up the said judg- 
ment as of October term, 1818, Which was denied. Three several other motions 
were made by the plaintifis, to enter up said judgment, as of different terms, which 
do not appear to have been either argued or decided on. 

The material question to be decided, is, “ whether the acknowledgment of the 
defendants, taken before the deputy of the Circuit Court Clerk, in vacation, on which 
he signed judgment, also in vacation, is of any and what validity, either by the com- 
mon law, or by any statute in force in the late Territory of Missouri?” The plaintiffs 
counse! have endeavored to assimilate this judgment to judgments entered up by war- 
rants of attorney in England, which, as they contend, are of a common law origin. 
In support of their position, they have quoted several authorities and passages, from 
the books of practice of the English Courts of King’s Bench and Common Pleas. 
But they have not produced, nor indeed, in my opinion, can any authorities be pro- 
duced, to show that judgment confessed in vacation, by warrants of attorney, are 
warranted by the common law. They originated in fiction, are mere creatures of the 
Courts, regulated and varied, from time to time, by their own rules, which have never 
(59) been resorted to, or adopted in any of the Courts of the Territory. Were, 
however, both their positions admitted to be correct, and that the rules of practice 
of the English Courts had been adopted in ours, the judgment supposed to be entered 
in this case, will be found not to be warranted, either by the common law, or by the 
rules of practice of the English Courts. In England, no suits can be instituted, or 
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judgments rendered, unless an original writ has been issued, not only for giving cog- 
nizance of the cause to the Courts, but also for the purpose of obtaining the tax, 
which, as well in that country as in this, has been imposed on law process. And to 
show that writs should issue on judgments by confession, and that the tax should be 
paid on them, I will refer to the rules of the Courts of King’s Bench, one of Hilary 
term, 19th, James 1st, and the other of Michaelmas term, 30th, Charles 2nd, which 
latter makes mention of the practice which had lately prevailed, of entering up 
judgments on confession, without having issued out the necessary writs, to the preju- 
dice of the officers of the Court, and in fraud of the revenue. And further, to show 
that judgments by confession, and the proceedings attendant thereon are carried on 
in the same manner as adverse suits are, I will refer to Impey’s Practice, where there 
is a form of a judgment by confession. It recites the writ; the appearance of de- 
fendants, by filing a bail piece; the declaration; warrants of attorney, both for 
plaintiffs and defendants; the cognovit, and the judgment as of, or in term. The 
judgment in this case is supposed to be entered up in avery different manner. It 
has few, if any, of the requisites of a judgment by confession, according to the rules 
of practice in the English Courts; and if we must be governed by these rules in some 
instances, we ought in all, and not adopt them by piece-meal, as circumstances occur, 
or parties may wish. In the case in question, no writ has been issued 3 no warrant 
of attorney; no bail; the judgment is not of a term, but in vacation; and if, as is 
contended, parties may come into Court and have their causes determined without 
writ, the government will be defrauded of a revenue, which was intended as a fund 
(60) to pay the salaries of the Judges. This, I believe, ought not to be countenanced, 
especially as it will contravene a positive law. 

Another ground taken by the plaintiffs’ counsel, is, that the Clerks of the Courts 
are, by the 17th section of the judicial law, authorized to enter up judgments by 
confession in the vacation, which is not admitted by the counsel for the defendants. 
The words of the section are: “the Clerks of the several Courts of record shall 
have power and authority to sign all judgments confessed by any defendant in his 
proper person, before them ;” (and after specifying several other acts which he may 
do,) it proceeds thus: “in as full a manner as any judge of the said Courts might, 
or could do.” In order to attain a full knowledge of the powers thus given to the 
Clerk, we ought to ascertain the extent of the authority of a judge. By the com- 
mon law, a Judge can do no judicial act but in open Court, in term time; and the 
whole complex of our judicial laws, give him no other authority. The rendering 
of a judgment is a judicial act of the highest nature, and must be done in open Court, 
and not in the vacation; and yet we are called upon to sanction a proceeding of the 
Clerk, in the vacation, which has been denominated, and is now insisted upon, to be 
a judgment. I am at a loss to find from whence the power can be inferred, which 
gives the Clerk authority to sign a judgment in vacation; the law does not give it, 
and only merely says, “ that he may sign judgments confessed before him, in as ample 
a manner as a Judge could;” and it may not be improper to observe, that at the 
time this law was passed, the Court of Common Pleas, in each county, was composed 
of three Judges, so that tu give the construction of the act contended for, judgment 
might be signed in vacation, by four persons—the three Judges and the Clerk. And 
even in Court, they might, each of them be performing the functions of signing 
judgments, at one and the same time. The usual, and, indeed, the only proper terms 
made use of in giving judgments, are: “ therefore, it is considered by the Court, that,” 
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&c. The supposed judgment purports, on the face of it, to be a judgment by the 
Clerk, or rather by his deputy. But admitting that the Clerk had the power to take 
(61) the acknowledgment of, and sign a judgment, I am yet to learn how his authority, 
in a judicial capacity, can be lawfully transferred to be exercised by a deputy. It 
has been alledged, that as a term in England is said to continue on until another one 
commences, this judgment taken before the Clerk in vacation, ought to be considered 
as one of the preceding term. The causes which, in England, induced the necessity 
of employing fictions to warrant their usurped jurisdictions, do not exist in this coun- 
try, where the days on which each term shall begin are ascertained by law, and the 
powers of the several Courts are well defined. Our Courts are, at the end of each 
term, publicly adjourned to “Court in course, or sine die,” and these adjournments are 
entered on the record book and signed by the Judge, after which he cannot sit again, 
or hold a Court, until the day fixed on by law has arrived ; so that the fiction above 
alluded cannot exist among us. 

As another means of bolstering up the suppposed judgment, the plaintiffs’ counsel 
contend that it may be made a judgment of the Circuit Court, either of the term 
preceding, or that succeeding the entry thereof by the Clerk ; and they further con- 
tend, that this Court ought to instruct the Circuit Court to enter it up accordingly, 
and so as to have a relation back to one or the other of these terms, conformably to 
the practice of the English Court. I have before endeavored to show, that the 
practice of these Courts has never been adopted in ours, and I hope that such parts 
of them as relate to fiction never will be. We have no need of fictions in order to 
carry on our judicial proceedings ; and a former Legislature has been of the same 
opinion, which is evinced by their passing a law abolishing the English fictions in 


proceedings in ejectment. Should the fiction be resorted to in this country, of en- 


tering up judgments so as to have relation to a past term, what will, what must be 
the consequence, in many, if not in this instance? Liens will be created on real 
estates, which no one could contemplate or guard against 3 innocent purchasers will 
be defrauded, and creditors, by intermediate judgments, will not only lose their lien, 
but often their honest debts, as we have no law which requires the docketing of 
(62) judgment by their real, not fictitious dates. Judgments by vacation have never 
been thought of in this country; they are unknown, and will have a retrospective, 
and, consequently, an unconstitutional effect. By the judiciary act, sec. 23, the Su- 
perior Courts are authorized to adopt rules of practice, which were to be observed 
by the Inferior Courts, as far as practicable. Among the rules established by this 
Court, there is one, bearing date in 1805, forbidding the entry of judgment by war- 
rant of attorney in any other manner than by motion, in term time, in open Court ; 
the plaintiffs contend that this rule is virtually repealed by the law of 1807, above 
recited. As I cannot subscribe to this construction, I will endeavor to compare 
them in such a manner, as that each may have an operative effect. The law author- 
izes the Clerk to sign judgment on confessions taken before him, in as full a manner 
as any Judge might, or could do; but as a Judge has no power to sign a judgment 
in vacation, and as, consequently, the authority of the Clerk is the same as the 
Judge’s, we must, in order to give effect to the statute, look upon the power given to 
the Clerk, to be no more than that of signing judgments in open Court, as fully as 
the Judge might, or could do; and as we know that all judgments of the Court are 
recorded in the docket book, and signed by the Judge, at the end of each term, it 
follows, that the rule of Court, which forbids the entering up of judgment on war- 
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rants of attorney, otherwise than by motion in open Court, will aptly apply, and 


then the judgments signed by each, will be docketed and entered as a record of the 
Court. There is a case nearly similar in all its circumstances to the present one, 
in Pennington’s Reports, and decided in the Supreme Court of New Jersey. A judg- 
ment was confessed in vacation, and signed by one of the Judges of the Court of 
Common Pleas. The question was, whether this judgment, so signed in vacation, 
was valid by the laws of that State, which (as our rule is,) require that all jndg- 
ments by warrant of attorney, should be confesseed in open Court. The Supreme 
Court declared the judginent recorded in the Court of Common Pleas to be void, 
and no judgment, because it was not taken in conformity to law; and if this deci- 
(63) sion was correct, the judgment now in question, must, by our rule of Court, be 
also vo'd. 

I will now examine such of the several sections of this judiciary act, as seem to 
have a bearing on the question, and endeavor, fiom them, to prove, that this judg- 
ment is not in conformity to them. By the 18th’section, the declaration must be 
filed with the Clerk, on which is to be endorsed the original writ, or summons, in 
each action, which is to be served fifteen days before the term to which it is return- 
able. By the 59th section, no judgments are to be aten on real estates more than 
five years, unless revived by scire facias, and by the 61st section, the form of a writ 
of execution is given. It does specially provide, that writs must be issued and 
served in al] suits; but there was none here. A judgment must be ievived by writ 
of scire facias, and served, and the writ of execution must recite, that the plaintiff 
hath recovered his judgment before the Judges of the Court, not of the Clerk ; and 
yet, in contrad ction to the very terms of the act, the execution which has issued on 
this supposed judgment, as appears by the records returned and certified to this 
Court, states, that the plaintif/s in vacation, in the Clerk’s office of the Circuit Court, 
before the Clerk thereof, recovered against the defendants, their debt and damages, 
(mentioning the amount,) an undeniable proof that the plaintiffs considered their 
judgment as one af the Clerk’s, and not of the Judge’s; and this writ is tested the 
fourth day of January, 1820, ten months after the date of the supposed judgment, 
and after the intervention of two terms of the Circuit Court. 

Not having been in the practice of the law for some time, I have been enabled to 
examine this question, exempt from any bias occasioned either by prejudice or pride, 
or former opinions advanced to others. I have considered it in every point of view 
that I am capable of, and have come to the conclusion, that the supposed judgment 
is absolutely void as such; and that, therefore, the rule ought to be discharged. 


(a.) See Phelps v. Hawkins, 6 Mo. R. p. 198. 
Payne v. Collier, “ “ 322, 
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(64) PETIT v. BOUIU. 


Trover does not lie for money, being the amount of a prize ticket drawn in a lottery, 
unless the money has been set apart in kind, so that theright could specifically 
attach, 


IN ERROR, from the Circuit Court of St. Louis County. 
Cook, J., delivered the opinion of the Court. 


The plaintiff in error brought his action of trover in the Circuit Court for one 
hundred dollars in money, it being the amount of a prize drawn by him in a lottery, 
of which the defendant was proprietor; and on the trial proved, and gave in evidence 
the scheme of a lottery proposed by the defendant, and that said lottery was drawn 
under the superintendence of managers, appointed by the defendant, pursuant to no- 
tice given by him, and that the plaintiff was the owner and holder of a ticket, which, 
at the drawing, agreeably to the scheme and the terms of the lottery, entitied him to a 
prize of one hundred dollars ; that, for a supposed irregularity, mentioned in the bill 
of exceptions, the managers directed a second drawing of said lottery, to which the 
plaintiff, and others, objected; and the plaintiff demanded the said prize of one hun- 
dred dollars of the defendant, who refused to pay it to him, alledging he had paid it 
to the person entitled to it on the second drawing. On this evidence, and on motion 
of the defendant’s counsel, the Court instructed the jury that the plaintiff had mis- 
conceived his action, to which the plaintiff’s counsel excepted, and the question 
now to be decided is, did the Court err in giving such instruction? The question is 
not whether, on the merits, the plaintiff is not entitled to have of the defendant the 
amount of the prize drawn by him, but whether his right so attached to the specific 
property, as to maintain this action? On the part of the plaintiff, authorities were 
cited to prove that trover will lie for money, although not in a bag, and against a 
stakeholder, for a wager deposited with him. None of these authorities go farther 
than to show, that wherever the right of the plaintiff has attached to any specific 
(65) personal thing, whether it be money or property, the action of trover may lie. 
In this case, it does not appear that one hundred dollars were set apart as a specific 
prize, to which the right of the plaintiff could attach, nor that the plaintiff derived 
any other right from the drawing, than the undertaking of the defendant to pay the 
sum of one hundred dollars to the person who might draw such prize, agreeably to 
the scheme and terms of the lottery. If the prize, whether of money or property, 
had been set apart, in kind, so that the right of the owner of the ticket could have 
attached specifically to it when drawn, the case would fall within the authorities 
cited, but as this does not appear in the bill of exceptions, the Circuit Court in- 
structed the jury correctly—that the plaintiff had misconceived his action. 

The judgment must therefore be affirmed with costs. 
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TANNER v. IRwin & CoTTLE. 
No appeal lies on the decision of the Circuit Court dissolving an injunction. 


APPEAL from the Circuit Court of St. Louis county. 
M’GirK, C. J., delivered the opinion of the Court. 


The appellant obtained an injunction in the Circuit Court, to stay proceedings on 
a judgment at law, and on the coming in of the defendant’s answer, the Circuit Court 
dissolved the injunction, and decreed costs and damages to defendants, from which 
the complainant appealed, and the defendants moved to dismiss the appeal, because 
the decree is not final. 

This, we think, is a case entirely depending on the words of the statute, giving an 


appeal to this Court. : 

The first statute which mentions the subject, is found in the Digest, p. 261, the 
words of which, are: “ If any person shall feel himself or herself aggrieved by the 
(66) final decision or judgment of any Court of Common Pleas, (now Circuit Court, ) 
it shall and may be lawful for such person to appeal,” &c. This statute was passed 
in the year 1807; at that time, there was no law extending chancery jurisdiction to 


the Courts in the Territory, In 1811, chancery jurisdiction was given to the superior 
Court. On the 21st December, 1818, a statute was passed, purporting, by the pream- 
ble, to be an act supplementary to the act of 1811, on the subject of chancery pro- 
ceedings; by this act, chancery jurisdiction is given to the Circuit Courts. The 
second section provides, “ that in all cases in the Circuit Court, the party dissatisfied 
with the determination or decree of the Circuit Court, shall have the right to appeal 
to the superior Court,” &c. 

This statute, which was made to give chancery powers to the Circuit Court, says 
nothing about the quality of the determination or decree, from which an appeal may 
be taken. It must be understood, then, in reference to existing laws on the subject 
of appeals, which, in cases purely legal, by the statute, were only allowed when the 
decree or judgment is final. If an appeal from an interlocutory decree, in chancery, 
were allowed, a cause would scarcely ever end, and would, and might be, so carved 
up, that when the chancellor would be ready to pronounce a final decree, the frag- 
ments of the cause would be to collect, and the proceedings would be involved in 
endless perplexity. We are clearly of opinion, the appeal is premature, and if injury 
has been done, the chancellor will rectify it on the final hearing. 

Let the appeal be dismissed. 
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(67) HunTER v. HEMPSTEAD. 


1. The maker of a promissory note, and an endorser thereof, can be sued at the same 
time, and the endorser is liable on non-payment. 

2. If a note is presented to one partner of a firm for payment, it is good. 

3. A holder of a promissory note may fill up blank endorsements, or strike them out. 
(Note a.) 


APPEAL from the Circuit Court of St. Louis county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action on the case by an endorsee of two promissory notes, against 
the payee aid first endorser. The declaration states that James Thompson and John 
P. Finley, as partners, by Finley, made their notes to Hempstead, that he endorsed 
them to John W. Thor , who endorsed them to the plaintiff. 

i 


Che declaration is in ‘common form, stating that Hempstead endorsed to J. W. 


Thorapson, and that he endorsed to Hunter, the plaintiff. First plea, non-assumpsit. 
Second plea. that the de nt did not make the endorsement to J. W. Thompson, 
is stated i leclaration. Third plea alledges the plaintiff had commenced his 
action against the mak vt the notes, and that one of them was arrested and ap- 
peared to the action lo the first an econd pleas, 1 ue ‘s taken to the country, 
and to the 1 1} » is eeneral demurrer. The two issues of fact were found by 
the Court for th p tif. and the demurrer to the third plea sustained. It is the 
oninion of this Court, the issues of fact were rightly found, as for any thing appear- 
ing of record to 1 Court: and agre y to the decision of this Court, at this 
term. Hunt: .?P ~ the demurt \ right! istained ; there the question was, 
what is fiel t dy] nee on the Pr irt of t} holder of an endorsed p! ymissory note 
to entitle him to matt in his action against the endor: ? And it was decided, on 
solem ¢ nt. by the whole Court, that a demand on the maker, when the note 
beco: : | his failure to pay, are sufficient to maintain the action. This case 


(68) is exactly like that, and must be governed by it. Now here the question is 
solemnly made, ean the makers of a note and the endorser be sued at the same time, 


in several actions? (see Chitty on Biils, American edition, 3613) and the question 
is also made, that here there is no privity between Hunter and Hempstead, and that, 
to entitle Hunter to sue Hempstead, J. W. Thompsoi’s name should have been 
stricken from the note; Chitty on Bills, 370, (American edition,) is « xpressly to the 
contrary. Another error complained of in disposing of the first issue is, that by the 
bill of exceptions in this case, it appears no demand of payinent of said notes was 
made of Finley, but only of Thompson, one of the partners. 

It cannot be perceived how it is necessary to make a demand of all the partners 
composing a company 3 one partner may make a note in the course of business, and 
bind the company, ( Watson on Part. 195, Chitty on Bills, 49, 415) he may accept a 
bill drawn on them, and they are bound by it; he may make payment of a note, or 
bill made, or accepted by the company, (see as above, Watson and Chitty,) and how 
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it can be, that the refusal of one partner to pay, is not a refusal of the company as 
to the holder, this Court cannot discover. There is, therefore, no error on this 
point. 

The bill of exceptions shows that at the time the notes were made, the defendant 
endorsed them in blank, and then J. W. Thomp3on also endorsed in blank, and they 
were then delivered to the plaintiff, and the witness knew of no other object in 
making the endorsements but to secure payment. It was insisted by the defendant, 
on the trial of the cause in the Circuit Court, that, as it respected the second issue, 
this testimony and these facts were ineffectual in law to authorise the plaintiff to 
fill the endorsement as he had, and so the defendant insisted the second issue ought 
to have been, by the Court, found for him. 

It often happeas in the course of business, notes are endorsed by several at the 
same tiie, for no other purpose than to make the payment secure ; but let this be as 
it may, the lezal properties of the instrumeat, and the legal eect of the endorse- 
ments, ave not a'teved. The holder may fill the blank endorsements to himself, or 
(69) strike some out if he choo3e3 to do so, (Chit. on Bills, Aner. ed., 370, 371.) 
The endorse: in this case ha3 treated the instrument a3 he wa3 warranted by law to 
do. There i3 no e-ror on this point. 

Let the judgment, therefore, be affirmed with costs, _ 


Jones, J., dissenting. 


This wa3 an action brought by Hunter v. Hemostead, as endorser of two notes of 
hand, drawn by James Taomp3on and John P. Finley, as c9-partners, in his favor, 
which he endorsed to John W. Thompson, who endorsed to the plaintiff, Hunter. 
To which the d2eidant pleaded, first, the gencral issue; second, that he had never 
eidorsed to J. W. Thomp3on; and third, that the plaintiff had commenced an action 
on tie same no‘e:, against the makers, which was then pending ; one of them having 
been arrested and appeared thereto. 

Issue was joined on the two first pleas, and a general demurrer was filed to the 
third. The demurrer being sustained, the issue3 were submitted to the Court with- 
out the intervention of a jury. 

During the trial, several exceptions were filed to the opinion of the Judge. The 
first, becuse the Court had dec‘ded it was not necessary for the plaintiff to have 
exhausted his remedy against the drawers, before he could have recourse against the 
endorsers. This decision was correct, a3 ha3 been so determined at this term, in the 
case of Hunter v. Price, and in some other ca3e3. Tae next exception was, that the 
Court decided it not necessary to prove demand of payment from each of the draw- 
ers, but that a demand on one of them was sufficient. The Court’s decision on this 
point wa3, in my opinion, correct. Was the law otherwise, it would be impossible, 
in many instances, to recover payment of notes d-awn by a firm, consisting of several 
individuals, some one or more of them often residing ab-oad, for the purpose of 
carrying on their affairs move extensively and profitably ; and were they even to live 
at the same place, it would be difficult to find them all together. The next exception 
to the opinion of the Court, is on account of the admission of the following testi- 
mony, a3 conclusive against the defendast, and permitting the plaintiff to make the 
(70) several assignments he had done on the blanks left over the names of the 
defendant and J. W. Thompson. 5 
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The evidence was, that at the time the notes were drawn, the defendant endorsed 
them, and after him the said J. W. Thompson, when they were delivered to the 
plaintiff; that the witness knew of no object of the endorsements except to secure 
the payment to the makers. To which the defendant excepted, insisting that the 
legal effect thereof was not an endorsement by defendant to John W. Thompson, as 
so explained, and that the plaintiff had no legal power to write the assignments over 
the respective names of defendant and J. W. Thompson, which were endorsed in 
blank on said notes. 

Judgment was given for the plaintiff, from which the defendant appealed. The 
question to be determined is, whether the plaintiff, as endorsee, can sustain his action 
against the defendant, his remote endorser ? 

A law of the territory, passed in 1807, ( Geyer’s Dig. 66,) authorises the assign- 
ment of bonds, bills and notes, and permits an assignee to bring suit in his own name, 
in the same manner as the assignor could do. But this authority is extended no fur- 
ther than to the immediate assignee, and admitting that this permission could be 
construed to subsequent assignees, it does not provide for any remedy for the endorsee 
against any endorser ; as it does not, we must inquire if there are any, and what 
remedies are pointed out by the common law. Some contend that no action can be 
maintained by an endorsee against an endorser, in any case; I am of a different 
opinion, and think that an endorsee can, by the common law, maintain an action 
against his immediate endorser and the drawers of a promissory note, but not against 
any remote endorser ; there being no privity between them in law, and that, for want of 
such privity, the action below could not have been legally sustained, 1 Cranch 290, 
298; 3 Cranch 311, Harris v. Johnson; 5 Cranch 146, Violet v. Patten, and 5 Cranch 
322, Manderville & Jameson v. Riddle & Co. In the last case, Chief Justice Marshall, 
in delivering the opinion of the Supreme Court of the United States, says—that the 
(71) action against the endorser is not given by the statute, (similar nearly to ours.) 
The endorser is understood to pass to the endorsee, every right he possessed to the 
note; among these is his right against prior endorsers. This right is founded on an 
implied contract, which is not, by law, assignable ; but it vests an equitable interest 
in the holder, capable of being transferred—and the plaintiffs accordingly had a de- 
cree in their favor. It may be inferred that the Legislature of the Territory did not 
intend to give endorsers authority to sue remote endorsers ; if such was their inten- 
tion, it would have been expressed in the law of 1817, (Geyer’s Dig. 96,) which 
authorises the holder of foreign bills of exchange to sustain actions against the 
drawers and endorsers, jointly and severally, or against either of them separately. I 
am of opinion that the action below was not sustainable, either by the common or 
statute law in force in the late Territory ; and that, therefore, the judgment ought to 
be reversed with costs. 


(a.) See Riggin v. Collier & Pettus, 6 Mo. R. p. 572, 


EARLE 
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Vanzant & Co v. HunTER. 


1. Where goods, claimed by the plaintiffs, come into the hands of the defendant, and 
itis agreed between the parties, that defendant should keep them, and if plaintiffs 
should prove them tu be their property, then defendant should pay for them at the 
current price, trover will lie for the goods. 

2. Possession is evidence of title, and will hold against all but the rightful owner. 
(Note a.) 


APPEAL, from the Circuit Court of St. Louis county. 
McGrrk, C. J., delivered the opinion of the Court. 


This was an action of trover, brought by Vanzant & Co. v. Hunter, for eighty-six 
barrels of flour; plea, not guilty ; issue joined and found, by the Court for the plain- 
tiffs. This cause is brought here by appeal, on a case agreed, which is, in substance, 
as follows: That before the commencement of this action, one Bailey directed one 
Janes to proceed with a boat, then under his command, to Herculaneum, and there 
(72) receive on board of the said boat, from the plaintiffs, a quantity of flour, to be 
carried to St. Louis; Janes did accordingly receive said flour from the plaintiffs, at 
Herculaneum, and put the flour on board of said boat, and at the time of the delivery 
of the flour, the plaintiffs directed Janes to deliver the flour to Wilkins or Catron, at 
St. Louis—( Wilkins and Catron are two of the plaintiffs.) After the boat had pro- 
ceeded on her way from Herculaneum, Baily came on board and took the command 
of the boat; when the boat and cargo arrived at St. Louis, Bailey sold the flour to 
Hunter, he, Hunter, not knowing of the plaintiffs’ claim thereto ; that after eighty- 
six barrels thereof were delivered to Hunter, Catron, one of the plaintiffs, called on 
Hunter, and demanded the flour of him for the plaintiffs. Hunter refused to give it 
up, alledging that he had bought it of Bailey, to whom it belonged. And said he 
had paid for it. After some dispute about the title of the flour, it was agreed be- 
tween Catron and Hunter, that Hunter should keep the flour, and if the plaintiffs 
should show that it was their property, then Hunter should pay the plaintiffs there- 
for, at the current price, which was $8,50 or $9 per barrel; and Hunter sold some of 
the flour, afterwards, to one Hull. Or this state of the case, the defendant in the 
Court below, insisted that the plaintiffs could not recover in this form of action, on 
the ground that the possession of the defendant, and the detention of the flour by 
him, became lawful by the acquiescence of the plaintiffs, and that the action of 
assumpsit was only proper in this case. Second—that the plaintiffs, before they 
commenced their action, ought to have shown the flour belonged to them. Third— 
That the evidence adduced on the trial was insufficient in law, to establish the prop- 
erty in the plaintiffs, all of which was, by the Court, overruled, and judgment for 
plaintiffs, to reverse which, the cause was brought here, and the same points insist- 
ed on here, by the appellant. 

The first question is, could the plaintiffs recover in this form of action? The 
agreement is, that the defendant is to keep the flour, and if the plaintiffs should show, 
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it belonged to them, the defendant should pay the current price therefor. Here the 
(73) only thing obligatory on the plaintiffs, is, that they would not disturb the 
defendant’s possession, so that the flour might go to market free from hazard, as to 
who had the right to sell. This was not a sale of the plaintiffs’ right to the value of 
the flour, and the agreement on that point was, if the plaintiffs should show their 
right, then Hunter was to pay them. The plaintiffs did not here stipulate to show 
their right, but it was agreed, if that event should take place, then a certain conse- 
quence was to follow. We, therefore, think, that the plaintifis’ right to bring trover, 
was not in anywise impaired by this agreement, and that the action is well brought; 
and we will not now undertake to show what ought to have been done, to entitle the 
plaintiffs, in this case, to maintain assumpsit; it is enough that they are entitled to 
the action of trover. The second proposition is, that the plaintiffs ought to have 
shown the flour to belong to them, before they could maintain their action. This 
might, possibly, have been true, if the action had been assumpsi!; but this objection 
is answered, by showing this was not stipulated for asa condition p ecedent, but that 
certain consequences were agreed to follow, if a certain evert happened, and this 
cannot impair the plaintiffs’ original right to bring the action of trover. The third 
objection is, that the testimony is not sufficient in law, to enable the plaintifis to 
recover, inasmuch as it does not show the property in the plaintiffs. The testimony 
does show the flour was in possession of plaintiffs, before Hunter’s possess:on com- 
menced. We see how Huntei’s possession did comme: c2, and that it was in contra- 


vention of the p'aintitiv; this previous possess‘on is, in general, sufficient evidence 


of title. Here Hunter founds his right on Bailey’s right, and shows no right of 
Bailey, other than (as the case stands) a tort:ous possession against the plaintiffs 5 so 
Bailey’s possession being shown to be, either the possession of the plaintiffs, or 
tortious, the right recurs back to the plaintiff’ first possessio:r which is good against 
all but the rightiul owner, and they are, in law, taken to be the rightful owners, till 
(74) the contrary appears. We think this evidence sufficient in law, to maintain the 
action. 
Let judgment, therefore, be affirmed with costs. 


(a.) See Richardson v. Merrill, 7 Mo. R., 333. 
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Barton v. WILKINS. 


1. In an action on a promissory no‘e, by an assignee v. maker, parol evidence is not 
admissible to prove a different contract from that specified in the note. (Note a.) 

2. Where a note shows a promise to pay a certain sum, sixty days alter date, the 
maker cannot adduce testimony to prove he was to pay in ten equal instalments. 

3. In the case of an endorsee v. the maker, when there is a plea of payment withcut 
notice, defendant will not be permitted to give in evidence, as off-set, outstanding 
debts against the payee, or remote assignor. 


APPEAL from the Circuit Court of Jefferson county. 


M’Grrk, C. J., delivered the opinion of the Couit. 


This was an action on the case, on a promissory note, brought by Barton, assignee 
of E Bates, v, W.lkins, the maker. First plea, non-assumpsit. Second plea, yay- 
ment to plaintiff, before commencement of the action. Judgment given against 
defendant, and brought here by appeal. ‘The appellant complains, that the Court 
below erred in rejecting certain testimony, which he offered to give, to entitle him to 
a set-off, which testimony substantially is, that the defendant was indebted to the 
Bank of St. Louis in a large sum, for which he had given his note to the Bank, with 
a plelze o° cectain sto;k, and to redeem it from said pledge, having sold said stcck, 
he gave the note in the declaration mentioned, which was endorsed by E. Fates, the 
payee, to the Bank; that it was the understanding, at the time of making and endors- 
ing said note, when the same fell due, it was to be redeemed by the payment of 
interest, and ten per cent. on the principal, together with a similar note for the, balance. 
That when the note fell due, the defendant tendered that amount in notes of the St. 
Louis Bank, together with a similar note for the balance, which was refused. That 
the Bank filled up said endorsement to Samuel Hammond, and that Hammond 
endorsed the same to plaintiff; which facts were known to Hainmond, and the plain- 
(75) tiff respectively, when they received said note; and that defendant still holds 
said notes of the Bank, and that he offered, on the trial of this cause, to produce said 
notes, to entitle him to a set-off, for the amount against the plaintiff. ‘This testimony 
was declared, by the Court, inadmissible; to which there was an exception: First, 
it is said this evidence ought to have been received, to show the true character of 
this transaction. Second, that the notes of the Bank ought to have been 1c 2ived 
under the plea of payment, inasmuch as the defendant offered to prove he held those 
bank notes at the time the plaintiff became endorsee of Hammond. The first inquiry 
is, ouzht the evidence to have been received, to establish the first proposition? The 
Court is of opinion, the tendency of this testimony is to set up a different contract 
from that contained in the writing declared on, which, if proved, would only amount 
to another engagement between the Bank, and the maker of the note, and cannot, by 
any rules of law, be permitted to control the written contract; if that agreement, 
offered to be proved, was violated, the whole question of its efficacy would be 
properly enquired into, on a suit against M3 Bank, by Wilkins, for a breach thereof. 
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The note sued on, shows a promise to pay a certain sum, sixty days after date; the 
testimony offered, proposes to show that was not true, but that it was to be paid by 
ten equal instalments, which, in our opinion, would be an essential and total variation 
of the contract. The Circuit Court, therefore, committed no error in rejecting the 
testimony proposed on that point. 

The next inquiry is, did the Circuit Court err in rejecting the testimony proposed 
to establish a set-off, under the plea of payment? The act of the General Assembly 
of December 8, 1818, permits the defendant to give evidence of the set-off, under the 
general issue, provided notice thereof is given at the time of filing the plea, or per- 
mits the defendant to plead it in bar; neither of these things have been done here. 
Then the question is, does the last mentioned act repeal the act of the Legislature of 
Ist October, 1804? which says, where there have been mutual dealings between two 
(76) or more, &c., and one shall commence an action against the other, if he (who 
has been sued) cannot gainsay the deed, &c., sued on, he may plead payment, and 
give, in evidence, any bill, note, bargain, &c., to establish a set-off. In giving this 
act a construction, the Courts held, these debts to be set-off, one against the other, 
must be of equal degree, and to avoid that construction, the act of December 8, 1818, 
was made, but requires the parties either to plead it, or give notice thereof, under the 
general issue ; then, it says, the set-off may be allowed, though the deinands are of 
a different nature. The act of December 8, 1818, contains no repealing clause, and 
purports to be a supplement to the other, so that there are now three ways of arriving 
at this benefit of set-off, one by the first act, and two by the last. But the first act 
says, the defendant may plead payment, and give, in evidence, the matter of set-off, 
but does not say against whom this payment is to be pleaded 3; and it does not appear 


to have contemplated a case like the present, for it says, where two or more have had 
} ) 


mutual dealings together, and one shall sue the other, &c., then the set-off may be 


used. But we think the privilege is allowable, in cases like this; but then the plea 
ouzht to be founded in sincerity; the plea ought to show to whom the payment 
was made, and not plead payment to one, and prove a set-off against another. We 
will not now decide the question of notice of set-off wider the old statute, but think 
it very advisable to give it at the time of pleading payment. The old statute says, 
(after authorizing the plea of payment to be pleaded,) if it shall appear that the 
whole, or part, was paid, or satisfied, then there shall be judgment for the defendant 
for all, or against him for so much as shall appear to be unpaid. Here, it is evident, 
the original parties are contemplated, and a plea of payment, then, must be against 
him; and we are clearly of opinion, that under a plea of payment to the assignee, it 
is not competent to give, in evidence, an outstanding debt against a remote assignor 
Therefore, let the judgment be affirmed with costs. 


Jones, J., dissenting. 


(77) This was an action on a promissory note, drawn by the defendant, Wilkins, 
in favor of Elias Bates, who assigned to the plaintiff, Barton. 

Pleas—non-assumpsit, and payment to the plaintiff before the commencement of 
the action ; verdict and judgment for the plaintiff. On the plea of non-assumpsit at 
the trial, the defendant offered to adduce testimony to the following effect, which 
the Court refused to receive; whereupon, the defendant filed a bill of exceptions. 
The testimony offered to be adduced was, that the defendant having been indebted to 
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the Bank of St. Louis, in a large sum, for which he had given his note, and pledged 
certain stock he owned therein; and having sold his said stock, he gave the note 
declared on, (for the purpose of redeeming the said pledge from the Bank,) payable 
to Elias Bates, who endorsed it to the Bank. That it was the understanding, at the 
time of making and endorsing the said note, that when the same fell due, it was to 
be redeemed by the payment of the interest and ten per cent. on the principal then 
accrued, together with a similar note for the balance. That when the note fell due, 
the defendant tendered that amount in notes of the St. Louis Bank, together with a 
similar note for the balance, which was refused. That the Bank filled up the en- 
dorsement with a direction to pay the amount to Samuel Hammond, the endorsee, 
and that, at the time, the said Hammond well knew the above facts, and the plaintiff, 
when the note was endorsed to him, well knew the said facts. That the defendant 
continued to hold the said Bank notes, so tendered to the Bank, until the trial, and 
therefore claimed an off-set for the amount due on said notes, and offered to produe 
them in evidence for that purpose. This cause -was argued by the counsel for the 
appellee, (none appearing for the appellant). The question to be determined is, 
whether the Court erred in rejecting the proffered testimony. The plaintiff ’s coun- 
sel have contended that, by law. no evidence was admissible to alter or vary the 
contract or note of the defendant, and that his only Temedy for a breach of the al- 
ledged bargain or contract, was by action against the Bank. I am of a diflerent 
opinion, and think that the appellant’s right to adduce such testimony is derived, 
(78) first, from the statute of 1804, ( Digest, 161,) which provides, “ that, where 
two or more dealing together, be indebted to each other upon bonds, bills, bargains, 
promises, accounts, or the like, and one of them commence an action in any Court, 
if the defendaut cannot gainsay the deed, bargain, or assumption upon which he is 
sued, it shall be lawful for him to plead payment of ‘all, or part of the debt, or sum 
demanded, and give any bond, bill, receipt or bargain, in evidence,” &c. And, sec- 
ondly, from the statute of 1807, ( Digest, 66,) which authorises an assignee of notes, 
&c., to sue in his own name, in the same manner as the original holder could or 
might do, provided that nothing in the said act contained, should be so construed as 
to change the nature of the defence in law, that any defendant might have against 
the assignee or original assignor. It was also contended, that according to the con- 
struction of the Territorial Courts upon the former statute, the debts, &c., to be set- 
off, must be of equal degree. If such was the construction, it is very different from 
the one I should give ; indeed, I do not conceive that a Court has power to put any 
construction on a law which is positive in its terms; and the words of the statute 
are, * that the defendant may, on plea of payment, give any bond, bill, receipt, or 
bargain in evidence.” It is so permitted in the State of Pennsylvania, from whence 
the statute was taken. Having given an opinion as to the right of the appellant to 
have adduced the testimony proposed, I shall proceed to inquire whether, in case it 
had been admitted, he could, under the plea of payment to the plaintiff. before the 
commencement of the action, have availed himself of any matter in discharge, by 
proving a payment to, or bargain with, the Bank before the assignment of the note. 
It is a rule of evidence, that no testimony shall be admitted but such as is relevant to 
the issue. The plea in this action was, payment to the plaintiff before the commence- 
ment of the action ; and the evidence offered to be adduced was, a bargain, or wnder- 
standing with the Bank, before the assignment of the note. The testimony, there- 
fore, would not be consonant with the issue ; would be a surprise upon the plaintiff, 
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(79) who could not be supposed to come prepared to rebut such testimony. I am, 
therefore, of opinion, that the Court was correct in rejecting the evidence proposed 
on this point. 

The next consideration to be inquired into is, whether, under the above statute of 
1804, or the one of 1818, the defendant could, under the plea of payment, or of the 
general issue, give evidence of an offer or tender of bank notes to the Bank, by way 
of set-off? The latter statute requires notice to be given at the time of tiling the 
plea, of the particular sum or debt intended to be insisted on, and upon what account 
it became due ; as no such notice was given, he could not, under either of his pleas, 
be permitted to set-o/f, against the plaintiff’s demand, a sum of money, tendered but 
not acceptel. A plea of tender and refusal ought to have been put in, and to avail 
himself of this plea, he ought to have brouzh! the money into Court ; as this was not 
done, he could not, even under a p'ea of tender, have had any advantage from it. A 
tender, and a refusal to receive, does not extinguish an existing debt; nor can it, 
under any forced construction, be deemed either a bargain ora waiver of the debt or 
dema:d. ‘The conseyuence of the refusal to receive a debt, when tendered, is the 
stoppage of interest from the time of such tender, and subjecting the plaintiff to 
costs. But the right to the debt exists, and may be recovered even with costs, after 
a subs2quent demand and refusal. 

There is an evident mistake either in the declaration or in the judgment of the 
Court below, a3 certified to this Court. The note declared on, is for $665, dated 


ninth June, 1819, payab!e in 60 days. The judgment, which was rendered on 4th 
July, 1820, is for $1762 12, cons:derably more than a thousand dollars above princi- 
pal and interest. But as the mistake, wherever it may be, has not been assigned for 
error, or taken notice of by the de‘endant, it is not the duty of this Court to take 
judicial notice of it. 

For the reasons above adduced, I am of opinion that the judgment below ought te 
be affirmed. 


(a.) See Lane ». Price, 5 Mo. R. 101. 
Benson v. Peebles, 5 Mo. R. 132. 
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(80) OBER v. PRATTE. 


A dedimus to take depositions directed to “any Judge or Justice of the Peace of the 
city of New Orleans,” is bad. ‘The statute provides that depositions may be taken 
in ce: tain cases before any Judge or Justice of the Peace of any of the United 
States or Territories, and the Courts of this State will not judicially take notice 
that the city of New Orleans is a municipal subdivision of any of the United 
States. (Note a.) 


APPEAL from the Circuit Court of St. Louis county. 
Cook, J., delivered the opinion of the Court. 


The material evidence in this cause was contained in a deposition, which the bill 
of exceptions shows, was taken and cert'fied by a Justice of the Peace of the city 
of New Orleans, under and by virtue of a rule of the Clerk of the Circuit Court of 
St. Louis county, directed to any Judge or Justice of the Peace of the city of New 
Orleans. To the reading of which the de‘endant’s counsel objected, and now assigns 
as error that the Circuit Court permitted it to be read on the trial. The statute 
which regulates the taking of depositions, provides that they may be taken, in cer- 
tain cases, before any Judge or Justice of the Peace of any of the United States or 
Territories, upon a rule to be entered up in Court, or in vacation, by the Clerk. 
The objections to the deposition in this case are, that the dedimus ‘s not directed to 
any Judge or Justice of the Peace of any of the United States or ‘Territories; and 


that the deposition does not appear to have been taken ‘before, nor certified by, any 


such Judge or Justice of the Peace. It is the opinion of this Cowt that to warrant 
the reading of any deposition, on a trial in Court, it should purport to have been 
taken in conformity to the provis:ons of the statute ; and the question to be decided 
is, does the deposition in this case appear to have been so taken? ‘This Court can 
judicially notice the several State Constitutions and the acts of Congress, organising 
territorial governments; and, therefore, must notice that there is no S.ate or Territory 
in the United States established and known by the name of the city of New Or- 
leans. In order, then, to recogaize this Justice of the Peace, as a Justice of the 
State of Louisiana, as has been contended, or of any other State, we must judicially 
take notice of the law of such State, incorporating such city, and that the city of 
(81) New Orleans is a municipal subdivision of the State of Louisiana. This would 
be going the full length of taking judicial notice of the acts of the several State 
Legislatuies, a doctrine which, we believe, has been but little countenanced in any 
of the State Courts. What would be the best evidence of the character of the 
officer before whom a deposition is so taken, nced not be decided in this case. The 
certificate of the Judge or Justice himself, tha! is, a Judge or Justice of the Peace of 
the State or Territory, under the authority by which he professes to act, seems to be 
the best that ought to be received. As the other points in the cause arise out of 
evidence contained in the deposition, and as it is the opinion of the Court that the 
deposition was improperly admitted on the trial, no opinion is necessary on those 
points. 
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The judgment must be reversed with costs; the cause sent again to the Circuit 
Court, and a new trial had therein, and if the said deposition be offered at the trial, 
it must be rejected. 


(a.) See Riggin v. Collier & Pettus, 6 Mo. R., p. 568. 
Hite v. Lenhart, 7 Mo. R., p. 22. 





Birp v. CROMWELL. 


Merchandise received by acommon carrier, to be delivered in good condition, “ the 
dangers of the river excepted,” gets wet in consequence of accident, and no exer- 
tion is made by the carrier to dry it, and it is damaged: held, that the bailee is 
liable. He should have used his exertions to prevent the injury, as long as it would 
probably have availed any thing, and might, for the purpose of drying it, have 
opened the barrels in which it was contained. (Note a.) 


APPEAL from the Circuit Court of St. Louis county. 
Cook, J., delivered the opinion of the Court. 


Cromwell brought an action on the case, against Bird, in the Circuit Court, for 
negligence in transporting a quantity of coffee, shipped by the plaintiff, on board the 
defendant’s barge, from New Orleans to St. Louis, whereby the same got wet, and 
was damaged. On the general issue, the plaintiff gave in evidence, a bill of lading, 
(82) signed by the defendant, whereby he ackhowledged to have received on board 
his said barge, a quantity of coffee and other articles, to be by him delivered at St. 
Louis, in good condition, “ the dangers of the river only excepted ;” he also proved, 
that on the delivery of the coffee at St. Louis, a proportion of it was spoiled by 
having been wet. The defendant proved, that in ascending the river, the bow of the 
barge struck a snag about a foot below the surface of the water; that the barge was 
got to shore in twelve or thirteen minutes after she received the injury, and had 
taken in about four inches of water; that, for the purpose of repairing the barge, 
her bow was raised, whereby the water she contained was thrown into the stern, 
where the plaintiff’s property was deposited. None of the plaintiff’s goods were 
taken out of the barge, but the hands were employed in bailing and pumping the 
water out of her; and that she was repaired, and proceeded on her voyage in about 
twenty-four hours after she received the injury. It was also proved, that the weath- 
er continued cloudy and hazy about four days after the said injury was received, 
although it did not rain. The Court then instructed the jury, that after the plain- 
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tiff’s coffee had become wet, it was the duty of the defendant, as bailee, to have 
used all means in his power to dry it. The defendant’s counsel then moved the 
Court to instruct the jury, that the defendant was not bound to break open the bar- 
rels, in order to dry the plaintiff’s coffee; but the Court refused so to instruct them. 
To which instruction, and refusal to instruct, the defendant’s counsel excepted. And 
it is insisted by the plaintiff in error, first, that the Court erred in the instruction 
given to the jury; and, second, in refusing to give the instruction prayed. These 
two points involve but one question: Is the defendant liable for neglecting, or failing 
to make any exertion to dry the coffee, after it had become wet by accident, as stated 
in the bill of exceptions? The negative of this proposition would go the full 
length of discharging the bailée from liability, if on the happening of any accident, 
the consequence of which might be the destruction of the property, he should aban- 
(83) don it without making the least effort to avert such consequence ; as if, in a 
tempest which threatened destruction to the vessel, the master should make no exer- 
tion, whatever, to save her. On the contrary, it is conceived to be the duty of the 
bailee to continue his exertions to prevent damage, so long as they may probably 
avail, in all cases, whether the character of the accident be such as, in the event of 
inevitable loss, would discharge him or not. The jury, in this case, were properly 
instrueted by the Circuit Court, that it was the duty of the defendant to use all means 
in his power to dry the plaintiff's coffee, and whether he did so or not, was a ques- 
tion for them to decide. It is contended, that the instruction prayed, ought to have 
been given to the jury, because, if the defendant had opened the barrels for the pur- 
pose of drying the coffee, he would have been liable in trover; and 1 Bac. abr. 374, 
and 1 Chitty’s plead. 154, are cited in support of the position, where it is said, that if 
a carrier draw out part of the contents of a vessel, and fill it with water, or break 
open a box, containing goods, or sell them, it is a conversion. These authorities 
apply to such acts of the bailee as are wanton or dishonest, and ‘not to such as are 
done in good faith, for the preservation of the goods; for it would be inconsistent 
and unreasonable to require the bailee to use ordinary diligence to keep and preserve 
the goods from injury, and, at the same time, make him liable for doing an act neces- 
sary for their preservation. It is true, the defendant was under no legal obligation 
to open the barrels for any purpose, but if, by that means, the injury might probably 
have been prevented, and he neglected to do it, he is liable for such neglect, and in 
this sense, the Circuit Court seems to have understood the prayer for instruction. 
The judgment must, therefore, be affirmed with costs. 


(a.) As to liabilities of common carriers, see Dagget & Poyor v. Shaw, 3 Mo. R., 
264; Ducker v. Barnett et al., 5 Mo. R., 97; Pomeroy v. Donaldson, 5 Mo. R., 36; 
Erskine & Gore v. S. B. Thames, 6 Mo. R., 372. 
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(84) Haniy & Scorr v. Hotmes & Ex.iott. 


When, in an action of debt, the plaintiff, after pleas filed and issue joined, ebtains 
leave for, and files an amended declaration in assumpsit, and, at a subsequent term, 
takes judgment by nil dicit. the Court will not reverse the judgment for such 
irregularity, when the Court below was not called on to decide upon the pvints of 
irregularity. e 


IN ERROR from the Circuit Court of St. Louis county. 
Jones, J. 


It app2ars from the record, transmitted to this Court from the Court below, that the 
plaintius, iiolmes & Elliott, on the 7th April, 1818, filed their declaration in the 
Clerk’: office against the two defendants, Hanly & £cott, (and two others, ) in a plea 
of det, on several notes of hand, on which day, a capias issued against the defend- 
ants, also in a plea of debt, returnable tothe then next term, second Monday of June, 
on which day the Sheriff returned the said writ, as executed on the defendants, Hanly 
& Scott, who gave bail, and as to the two other defendants, non est. ‘That at April 
term, 1818, (the word “April” supposed to have been, through mistake, inserted in 
the transcript, instead of “June,”) the defendants, Hanly & Scott, plead nil debet, and 
tendered an issue, and the plaintiffs joined in issue, when tne cause was continued 


until October term following; at which term, on motion of the plaintifix’ attorney, 


leave was given him to file an amended declaration, wh'ch was done accordingly. 
This d2c!a ation is in a plea of trespass on the case, on several notes of hand, 
and the cause was continued to April term, 1819, when judgment, by nil dicit, was 
entered against the defendants for damages and costs. The record hasbeen brought 
to this Cont by writ of error, and the errors assigned, are: First, that afler 
defenca its had appeared and pleaded, and issue was joined, and the cause con- 
tinued at the June term, 1818, that at October term, then next, the plaintiffs had 
leave to amend their declaration, and filed a new one, in trespass on the case, on which 
(85) judzinent was obtained; second, that it does not appear that the defendants 
were ever s*rved with process in the said action of trespass on the cace, or any notice 
given them in any manner whatever; third, that the judgment was rendered at the 
April term, 1819, without notice to the plaint:ffs in error, or their counsel, or any 
rule to plead, or being required to answer thereto, at any time or place, or in any 
manner wiiatever; fourth, that the action is in debt, and the judgment for damages 
only; fi'th, that the judgment is against Hanly and Scott, when both the declaration 
and writs are against Hanly and Scott (and two others,) and no reason appears for a 
severance in the judgment; sixth, the first declaration is not withdrawn, and is an 
action of debt; the second is an action of assumpsit, which is a misjoinder; seventh 
the judgment is by nil dicit, whereas there was a plea filed in due time, to the first 
action or count, and issue thereupon to the country; eighth, that the issue to the first 
count was not in any manner disposed of; ninth, that Hanly and Scott were not served 
with process, or not.fied in any manner, of the action in which the judgment was 
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rendered. In this cause two material questions present themselves for discussion : 
first, whether, afler issue joined in one form of action, a plaintiff can, on leave to 
amend his declaration, file a new one in another and different action; and second, if 
so, whether judgment by nil dicit can be entered on this amended declaration, so long 
as the plea to the first form of action was neither withdrawn nor set aside. 

The plaintiff’s counsel (in error) have contended, and produced several authorities 
which show, that the writ and declaration must be conformable to each other, 5 Com. 
Dig. c. 13; 3 Black. Com. 393; 6 Term Reports, 653, 4; 1 Chitty 248; and, that on 
leave given to amend a declaration, (the defendant, plaintiff below,) could not legally 
file one in another form of action, different from the writ; and the defendants con- 
tend they had a right to file the amended declaration, in the manner they had done ; 
and in support of their position have adverted to the practice in the English Courts, 
of filing declarations by the bye. 

Having on another occasion, at this term, given my opinion that our judicial pro- 
ceedings ought not to be regulated by the rule of practice in those Courts, and that 
(86) they have never been adopted (nor, indeed, could they, for want of several 
officers which we have not) in our Courts, I shall, without further observations, 
proceed to investigate the mode in which actions must be commenced and prosecuted 
in this country, not by rules of Courts, but by positive statutory provisions. The 
judiciary act of 1810, ( Digest, 248,) requires the declaration to be filed with the 
Clerk, containing the true nature of his demand, on which the proper writ is to be 
endorsed, and that there should be fifteen days at least between the execution of such 
writ and the term to which it is returnable. And the act of 1815, ( Digest, 245, 6,) 
requires that service of a summons shall be by reading the writ and declaration to 
the defendant, or delivering him a copy thereof, or leaving such copy at his usual 
place of abode, with some person of the family, and informing such person of the 
contents. The incipiency of an action, therefore, with us is not founded on fiction, 
(as it is in England, where a party is served with process to answer, he does not 
know whom, nor for what cause of complaint;) here the writ and declaration, with 
the true nature of the demand, must either be read, or a copy delivered to him, at 
least fifteen days before the term, in order that he may make preparations for his 
defence. The practice of declaring by the bye, would not only be in direct violation 
of the statutes, but would also be attended with much more hardship and incon- 
venience than is generally supposed. A person may have suit brought against him 
tor a debt, which he may, by making some sacrifices, be able to meet at the return 
term, or perhaps may have just defence in law to make to it. He comes to Court, 
prepared for one of these purposes, and is surprised and taken unawares, not by a 
writ, but by a declaration filed against him by the bye, for a different cause of action. 
Let me suppose a case: A. has two notes of B.’s, one for $100 and another for a 
$1000; a writ is issued and served on B. in an action of debt, for the first sum, which 
he is prepared to meet by defence to the action or payment of the demand. Would 
it, (let me ask,) be either reasonable or just, (laying our statutes aside,) that A. 
(87) should at the return term, without any previous notice. be at liberty, by filing a 
declaration by the bye, to compel B. to answer a demand, for the payment of which, 
he had no idea of being called upon. Again, supposing the first note due before 
issuing the writ, and the larger one would not be so until the day before the return 
term, if the method of declaring by the bye should be permitted, such a declaration 
might, at the return term of the writ, " filed against B. for the latter debt. The 
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same inconvenience would occur, were he to be declared against by the bye, on bonds 
or notes which had been assigned to A. after service of the writ in the first action. 

Much has been said, and many distinctions attempted to have been drawn between 
leave to amend a declaration, and leave to file an amended declaration. For my part, 
I can see no difference ; they are, in my opinion, substantially the same. Admitting, 
however, that the leave to file an amended declaration, means something more than to 
amend one, I cannot think that the plaintiff ought to have been permitted to file the 
second declaration as an amended one. By the term amend, we must suppose some- 
thing in existence that is in need of amendment, so that we may engraft something 
new on the old stock. But this second declaration is not so; it is an entire new 
one, for a different cause of action, and a different sum laid for damages. The case 
of Maricott v. Lister, Mich’s. 3, Geo. 3d, 2 Wil. 147, shows us how far even the 
Courts in England have gone, in permitting amendments of a declaration. The 
action was in assumpsit for money lent to to a third person 3 plea filed, issue joined, 
verdict for the plaintiff. The judgment was arrested, because assumpsit would not 
lie for money ient to a third person. 

The plaintiff brought error, produced a new writ, in which the count was for 
money paid and advanced to a third person, and prayed for leave to amend the former 
deciaration by striking out the word lent, and inserting in lieu thereof, the words, 
paid and advanced. 

The Court refused the amendment, evidently, because it would be substituting a 
new cause of action. It isa rule in pleading, Gill. c. p. 7, Com. Dig. 138, that the 
(88) process and judgment must agree. How will this rule comport with the pro- 
ceedings in this cause below? The process is in debt ; the judgment»in case. The 
damages in the writ are laid at $3,000 ; in the second declaration at $15,000, and the 
judgment is for $12,115 36. It was suggested by the defendant’s counsel, that, by 
the judicial act, ( Dig. 251,) amendments may be made in process, but they have not 
shown that any amendment was either made or prayed for, On, however, examin- 
ing that act, (sec. 25,) it will be found not to meet the case. It provides for the 
amendment of all imperfections for want of form, in process and pleadings, and 
that no judgment should be reversed for want of form, in any process, &e., but such 
as the party shall specially set down for causes of demurrer. The writin this cause 
was not. defective, either in form or substance, and it does not want amendment. 
There is no error in the process ; the error is in declaring and taking judgment in a 
form and substance not consonant to, or warranted by, the original process, The 
judgment being, in my opinion, erroneous on the first point stated, I shall say but 
little as to the second. The defendants’ counsel contended, that a judgment by nil 
dicit, may be entered on an amended declaration, notwithstanding a plea had been 
filed and issue joined on the former declaration. In support of their position, they 
have quoted 1 Tidd. 506 and 654, which go to show, that on a plea of nil debet, to 
an action on the case. the plaintiff may sign judgment; and they also cite, 2 Bibb, 
167; 2 Tidd. 264; 7 Term. Rep. 76; 3 Johnson, 141; 4 Johnson, 485, which go to 
show, that an irregular judgment cannot be assigned for error. Those authorities go 
to prove the English practice to be, that if a judgment is signed by a party, without 
having taken the necessary steps to entitle him thereto by the rules of Court, or if 
an inconsistent plea, (such as nil debet, to an original declaration in an action of as- 
sumpsit,) is filed, the plaintiff may consider it a nullity and sign judgment. Those 
cases are not apposite to the present question, which is, whether, after a good plea has 
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been filed to a good declaration, and that declaration is afterwards amended with leave, 
(89) the plaintiff can sign judgment by nil dicit, while the former plea has been 
withdrawn or set aside. The defendants’? counsel contend he cannot, and cite as 
authority, 6 Johnson’s Rep. 286, and several other authors, to which may be added, 
2 Call, 26, case of Eppes and Demoville, as in point; a declaration was filed in that 
case, pleas filed and issue joined; that declaration was withdrawn by consent, and a 
new one filed. The parties went to trial without any other pleading, and verdict 
and judgment for the plaintiff. On error being brought, one of the assignments 
was, the want of pleas to the new declaration, and so the trial had without any issue, 
and also, that the plea to the first declaration was not a proper one to the second. 
But the Court decided, the plea filed must apply to the new declaration ; for that the 
defendants, by proceeding and trying the cause, had admitted the propriety of it, and 
that it was then too late totake exceptions. This authority, with those above cited by 
the plaintiffs in error, are, in my opinion, decisive, that it was error to take a judgment 
by nil dicit in the action. ‘The defendants ought either to have moved to set the first 
plea aside, or demurred, or got the defendants below to have withdrawn it. ‘I con- 
sider the leave to file an amended declaration as being erroneous, or at least ought 
not to have been granted ; it is never done in England ;-the furthest they have gone, 
is to amend the declaration in particular parts, or adding new counts for the same 
cause of action. Supposing it, however, properly granted, I think the taking the 
judgment on it was not warranted, acording to the true spirit and meaning of our 
statutes. If this new declaration, (as it is in fact,) was fora new and different cause 
of action, it ought to have been served on the defendant, and a copy given him of it 
fifteen days at least before the term succeeding the one in which it was filed ; and, if 
according to the English practice, (if it must be adopted among us,) he ought to 
have given a four day rule to plead at the succeeding term, and served the defendants’ 
attorney with a written demand of a plea, which, if not filed within twenty-four 
hours after the expiration of the rule, would have entitled him to judgment by nil 
dicit. 

(90) Should the judgment be confirmed, it will have the effect of sanctioning the 
method of filing declarations by the bye, withyal-its ruinous consequences. 

In my opinion, it ought to be reversed with Gdsts, and the cause sent back to the 
Court below for further proceedings. 


Cook, J. 


The only questions which have presented any difficulty to me, in this case, are: 
first, whether the amended declaration changed the substantial character of the action ; 
and secondly, whether it is error to sign judgment by nil dicit, as in this case, after 
issue on the original declaration and plea upon amended declaration, filed by leave of 
the Court. Upon astrict examination of the statutes upon this subject, I am satisfied 
that the amended declaration does, in substance, comport with the original one, and 
any variance between them is of a formal character, and such as can only be taken 
advantage of by special exception. On the second point, my opinion is, that it was 
irregular to enter up judgmert by nil dicit, or for want of pleas, de novo, as the 
defendants had plead to the original declaration, and had neither withdrawn or aban- 
doned that plea; but the defendants should have taken advantage of this irregularity, 
by moving to set the judgment, thus irregularly obtained, aside, in the Court below, 









































































































































































SUPREME COURT OF MISSOURI. 








Hanly & Scott v. Holmes & Elliott. 








and having failed to do so, he cannot have the irregularity corrected, on writ of error. 
I am, therefore, of opinion, that the judgment ought to be affirmed with costs. 


MW’Girx, C. J. 


This was an action of debt, brought on four several promissory notes, by the 
plaintiffs, against Hanly, Scott, Lawless and Warnock. Hanly & Scott were taken 
on a cupias, and gave bail to the action; as to Warnoch and Lawless, the. Sheriff 
returned non est inventus. At the return term, Hanly & Scott plead nil debet, issue 
joined at the succeeding term, and the plaintili took leave * to file an amended decla- 
ration,” the record says, which is done accordingly. ‘This amended declaration is 
in assumpsit, for the same amount of money claimed. In the first one, the promis- 
sory notes are of the same tenor and date; then the cause was continued till the next 
(91) term, without taking any notice of the other defendants not taken. At the 
term to which this case was continued, the plaintils took judgment against Hanly & 
Scott by anil dici!, sounding in damages entirely, evidently proceeding on the declara- 
tion in assumpsil, and took no notice of Lawless and Warnock. Nothing is said on 
the record about abandoning the first declaration, and no notice further taken of it. 
On this judgment, the cause is brought here for reversals nine causes of error have 
been assigned by the plaintifis in error. The first of which is, that it was error to 
permit this declaration in case, and proceed on it; second, that as to the amended 
declaration in case, no process or notice was served on defendants; third cause, in 
ubstance, as the second ; fourth, the action is in debt, judgment in damages ; fifths 
that the judgment is against Hanly & Scott, when both said declarations are against 
them and two others, and no reason appears for a variance 3 sixth, the first declaration 
in debt is not withdrawa, soa misjoinder; seventh, judgment is by nil dicit, and the 


plea of nil debet yet remained ; e-ghth, that the issue on nil debet was not disposed of 5 
ninth cause substantially as the second; joinder in error, There is in this assign- 
ment of errors, two causes only, which aie substantive and distinct, the decision of 
either of which, for the plaintilf, is suflicient to reverse the judgment; but if these 
points are against him, then the minor points must be disposed of. The first is, 
could the declaration in case,-in an action of debt, be allowed under leave to file an 
amended declaration? It is e ontended here, that, by the English course of practice, 
a variance betweeen the mense process and count is not material, aud a case is cited, 
where the capias ad respondendum was in assumpsit, and the count in trover, and 
held not to have any other effect than to discharge the bail. (1 Tidd 404.) It is 
said on the other side, that, in this state, the original writ used is to be likened to 
the original issuing out of chancery in England, and that a variance between the 
count and writ and error brought, would be bad. The true character of the first 
writ used by our law, is to be ascertained by the end for which it is used, and the 
offices which it performs. 

(92) The first statute, which makes mention of a writ was passed so early as 1807, 
which gives the style of all writs, and requires a judicial seal. Here it may be re- 
marked, that at that time, the idea of writs as understood in England, was not new 
to the legislature, but to the countiy it might be so, therefore it became necessary to 
enter into the subject more minutely than otherwise would have been sufficient, (see 
Digest, 242.) In the same statute, entitled an act to regulate judicial proceedings, 
( Digest, 245,) the Legislature say, “ the original process, in certain enumerated cases, 
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shall be a writ of summons, (provided, however, under certain circumstances, a capias 
ad respondendum may issue,”) and then, in the succeeding section, ( Digest, 246,) 
gives the capias, under another given set of circumstances; and with respect to the 
summons, prescribes the manner of service, which is, by reading the writ and decla- 
ration, and with respect to the capias, by arresting the body, &c., in both of which 
cases, the writ is to be endorsed on the declaration, and not barely to accompany it ; 
but it seems, the latter would suffice. The statute then requires the Sheriff to return 
the writ into Court, but says nothing about returning the declaration, yet it must be 
intended that he shall return both; when these writs are returned executed, the 
defendant is then in Court, or, as if he were in Court, (see Digest, 248.) A subse- 
quent provision of the statute requires every person, suing out of the Clerk’s office 
an original writ. to file a declaration or statement in writing, containing the true na- 
ture of his demand or complaint; and then it says, “on presenting such declaration, 
petition or statement, in the Clerk’s office, it shall be the duty of the Clerks to 
endorse thereon an order to the Sheriff, in the nature of a capias or summons, accord- 
ing to the nature of the demand or complaint, according to the provisions of the act,” 
and says, the writ shall be executed fifteen days before the term to which it is 
returnable. 

Here it is to be remarked, that when the statute speaks of the declaration, it 
requires the true nature of the demand or complaint to be stated ; and when address- 
ing itself to the Clerk, it requires the nature of the demand should be contained in 
(93) the writ. Thus it is evident, that in that stage of the proceedings, a dcelaration 
in debt, and a writ in covenant or case, would not follow each other, as required by 
the statute; but it is said here, that the writ is no part of the record. The law is 
otherwise, and it seems to be the better opinion, that in every case of error brought 
to this Court, unlesss founded on some special proceeding, or a variance is shown, the 
reco;d ought to show a good original capias or suinmons, as given and provided for 
vy this judicial act. Whether the Court below should give oyer of the writ, or 
consider it open at all times, and a part of the record, is not now necessary to decide. 

[ entirely, at present, waive a discussion of the question, whether our original is 
most like the original or mesne process of the common law? Here, suffice it to say, 
our statute gives us an original writ, declares its use, and prescribes the coincidence 
and agreement which shall subsist between it and the count. We find the properties 
of our capias and summons to be, first, to give the defendant notice or bring him into 
Court; second, it must correspond with the declaration in the nature of the demand. 
How far this correspondence, as to the nature of the demand, could be varied, is not 
now intended to be decided; but there can be no doubt, that if the point should be 
made in the Circuit Court, as to the effect of variance, it would be holden bad by a 
plea in abatement in arrest of judgment, or on demurrer, as at common law, before 
the right to oyer was refused by rule of Court. But it is urged that a variance 
between the original and count would be bad on error. That may be true; it might 
be so here,if the case came up unfettered as at common law. It is said here there 
are two counts, and so a misjoinder. If there are two counts, it would be a mis- 
jeinder, and bad on demurrer or motion in arrest of judgment. In this case leave 
was obtained to file an amended declaration, which is done accordingly, says the 
record. In the case decided at St. Charles, Collier v. Wheldon and wife, the point 
came up thus: it was a case of petition for dower, and the record says, “leave is 
given to amend,” without saying who obtained the leave, or what was to be amended, 
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(94) or when the amendment was to be made. In vacation a new petition was filed, 
and the question was, whether the old one was withdrawn, and whether the new one 
was any part of the record, no notice having been taken of it, only marked filed by 
the Clerk. Under those circumstances, the Court said in that case the issue was 
taken upon the first petition, and the plaintiff attempted at no time to abandon that 
and substitute the second in lieu of it. This could not be done but in express terms, 
and even then a rule to plead de novo ought to be given, as far as respects the rule to 
plead de novo. However it might be, by the English practice, the practice in this 
State has not been to require a rule to plead de novo ; but at any rate the Court in 
that case, speaking of the case itself, were not wrong when they suid, to an amended 
declaration, filed in vacation as that was, the other party was not bound to plead 
thereto unless ruled or ordered to do so. Thus far the subject has been attended to, 
with a view of giving some idea of the quality of our writ. We will now attend to 
another part of this case. After the parties in this case were properly in Court, and 
the writ and count agreeing perfectly well so far, we then see the plaintiffask for and 
obtain leave to file an amended declaration, “which is done,” says the record, and 
the amended declaration is in assumpsit. It is not material to inquire if the old 
declaration was withdrawn, as this case must be governed by another principle ; but 
the amended declaration is variant from the writ and former count in the form of the 
actions, and not the nature of the demand. To this declaration the defendants at no 
time make any sort of objection, but permit it to be filed, permit the term to pass, 
and another term elapses, entirely, before they see any objection to it. After judg- 
inent is rendered in the case, they bring their writ of error; they say the amended 
declaration was a new action, of which they had no notice. This is not true, for 
they were in Court in legal contemplation, at the very time the amendment took 


place. They say judgment was rendered against them without any service of process 
in the action. ‘That would be true if the amended declaration formed entirely a new 


(95) action, but it does not; it is a wrong continuance of the action of debt, and when 
the cause was called they were in Court, in that very case, yet they said nothing, 
permitted the plaintiff to take judgment in case and in damages, when it ought to 
have been in debt and in damages. This kind otf proceeding is, by. the common 
law, either erroneous or irregular. But the question is, whether or not the plaintiffs 
in this Court shall not be holden to have waived all objections? If it were purely 
an irregularity, a writ of error will not lie to correct it. This Court is estopped 
fiom interfering. If the defendant thought he was likely to be prejudiced by the 
variation, why did he not object at the time of filing the amended declaration, or 
after, or at the time the cause was called? or why did he not move in arrest of judg- 
ment? or why did he not move to set the proceedings aside for irregularity? He 
waived all these advantages and now seeks to reverse the judgment. 

The act of the Legislature of July 3d, 1807, says, “on an appeal or writ of error, 
before the General Court, no exception shall be taken to the proceedings at law in 
the Court below, but such as have been expressly decided on by the Inferior Court.” 
By this statute the Legislature clearly intend that there are two modes of deciding 
on the proceeding in the Court below; one by express decision and the other by im- 
plied decision; and again, the act of the General Assembly of this State, regulating 
proceedings in the Supreme Court, (section 15,) says, that on an appeal or writ of 
error, the Supreme Court shall take no exceptions to the proceedings in the Court of 
Chancery, or Circuit Courts, but such as have been there expressly decided on. 
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These statutes should be understood in some reasonable manner, and if made for 
public good, should receive a liberal construction; but whether the construction is 
liberal or strict, in this case, it will make no difference; what is an express decision 
is of no difficulty, when we see the point was made in the Court below. When 
there is a demurrer, and it is sustained or overruled, there can be no difficulty ; when 
leave is given to file a plea, and it is done, there, unless it appears an objection was 
made, and decided one way or the other, it will be an express decision, otherwise 
(96) not. But this does not apply to the rendition of the judgment itself; thus, if 
the body of the judgment be defective in form or substance, it would nevertheless be 
viewed as an express decision; but even then it would be amenable or not, as the 
defect might be an error in that judgment, in point of law, or only a misprison of the 
Clerk. In this case the defendant made no objection to the proceedings against him, 
but lay by; made no complaint then of injustice being done. If he had objected 
then, there is no doubt the fault he now complains of would have been corrected. 

It is a principle of general justice, that the party against whom irregularity or 
error is committed, or about to be committed, shall make his objections known as 
early as possible, and if he does not he should be estopped to say he is injured. 
This is what good faith requires ; and pursuing this prineiple the common law will 
not permit any thing to be assigned for error, which might have been pleaded in 
abatement, (see Bacon on Error, letter K., fig. 53) and there are many things at 
common law that would be considered as waived, for want of being taken advan- 
tage of in due time. 

The statute of this State, pursuing that same principle of reciprocal justice, has 
forbidden this Court from taking any exception but such as was expressly decided 
on in the Court below. In this case, the judgment itself is well enough, both in 
substance and furm, and the defect precedes the judgment; upon which defect the 
Court made no decision of an express nature. It would have been folly for the 
Court to have objected to the variance, when the defendant was competent and in a 
situation to object for himself, and to waive the defect also. The conclusion is irre- 
sistible, that the case before the Court is saved by the statute, and that the Court 
must consider the objection made too late, and in a wrong place. 

As to the objection that the writ was against four, and judgment against two only, 
I think it is cured by the statute respecting joint and several contracts, (see Digest, 
241.) 

Let the judgment, therefore, be affirmed with costs. 
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(97) CoLtemANn v. RoBperts. 


1. If a Court refuse instructions which are material to the question to be tried, it is 
error, but the Courtis not bound to instruct on abstract propositions, not connected 
with the cause. (Note a.) 

2. In an action of assumpsit, for raising and taking care of defendant’s child, when 
there was some evidence to show an agreement between the parties, that tne servi- 
ces were gratuitously rendered, it is error to instruct the jury that defendant is 
liable, unless he show a positive agreement, that the services were a gratuity. 

3. The intention of parties, which is not communicated to either the one or the other 
forms no agreement, although they may correspond. 

4. It is error for the Court to submit a question of law to the decision of a jury. 

(Note b.) 







IN ERROR, from the Circuit Court of Jefferson County. 




















M’Grrx, C. J., delivered the opinion of the Court. 


Action of assumpsit, for raising and taking care of the child of the plaintiff. This 

cause was tried in the county of Jefferson, at the last term of the Circuit Court. 

Roberts, the plaintiff below, had a verdict, and the cause is brought here by writ of 

error. The evidence is preserved by a bill of exception, as follows: It was proved, 

. on the part of the plaintiff, that the defendant’s infant daughter, before it could walk, 
at the age of eleven months, after the death of the mother, was, by the deiendant, 
put at the house and in the care of the witness, her uncle. Atter the child had 
remained there a short time, the witness informed the deiendant, the situation of his 
family did not make it convenient for the child to be taken care of by them; but that 


the plaintiffs wife, (the aunt, also, of the child) had expressed a wish, and offered 





to take the child and raise it as one of her own children, if the defendant would con- 
sent thereto. That, on that matter being made known to the defendant, he informed 
the witness that the plaintitf’s wife might take the child, agreeably to her wishes. 
This happened in the year 1807 or 8. The plaintiff kept the child at his house, as 
(98) one of his family, about ten or eleven years, when the defendant took her away 


from the plaintiff. There was some evidence as to the manner of treating the child; 











there was evidence to raise the presuinption, that the services in the declaiation men- 
tioned, as performed by the plaintiff and family, were voluntary, and intended as a 
gratuity, for which it was not the intention of either of the parties, that any remu- 
neration should be given. But. as to that, no particular agreement was proved. 
Upon this state of the facts, the defendant in the Court below, moved the Court to 
instruct the jury, that if they should find that at the time the child was taken by the 
plaintiff as aforesaid, and during the time of its continuance with the plaintiff, it was 
the intention of both parties that the said services should be a voluntary gratuity on 
the part of the plaintiff, for which he was to charge nothing, then they should find 
for the defendant, which instructions the Court refused to give, but instructed the 
jury, if they should find the services had been done by the plaintiff, at the request of 
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the defendant, the law raised a promise on the part of the defendant, that he would 
pay therefor, unless they should find a positive agreement to the contrary. And 
then the defendant’s counsel requested the Court to instruct the jury, if they should 
find it was the mutual understanding of the parties, at the time the child was taken 
by the plaintiff to keep, and during her continuance with him, the services should be 
a voluntary gratuity, for which the plaintiff was to receive nothing, it would be tan- 
tamount to an agreement to that effect ; which instruction was also refused. But the 
Court replied, it was difficult to define the meaning of the word understanding, and 
that it would be more easy to define wnat was an agreement. The defendant’s 
counsel then requested the Court to instruct the jury, if they should find it was the 
intention of both the parties, at and during the time said services were rendering, that 
they should be rendered for nothing but as a voluntary gratuity, that that would 
amount to a contract to that effect, which was; also refused ; but the Court instructed 
the jury, it would not, unless there was a communication between the parties con- 
cerning the agreement. ‘The defendant’s counsel then requested the Court to instruct 
(99) the jury, that if the communication was through third persons, it was a suffi- 
cient communication to such contract. ‘To which the Court merely remarked, that 
this should be left tothe jury ; whereupon the jury found-for the plaintiff. It isnow 
submitted to this Court, if the Circuit Court erred in refusing the instruction required, 
or if it erred in giving the instruction given. 


If a Court refuse to give instructions, which become material on the state of 
a cause, it is error, though the Court is not bound to give instructions in the words 
asked for, however material the instructions might be. But it must take care to give 
the instructions substantially, so as to meet the whole of the point which is material. 
The Court is not bound to instruct on abstract propositions of law, not connected 
with the cause. ‘The first instruction required in this case was, that if the jury found 
that at the time the child was taken by the plaintiff, and during its continuance with 
him, it was the intention of both parties the serviccs should be a voluntary gratuity 
on the part of the plaintiff, and that he was to charge nothing therefor, they should 
find for defendant. First, was this instruction warranted by the state of the evi- 
dence? The bill of exceptions says, evidence was before the jury to raise this pre- 
sumption. It does not show how much, or how little, but there was some of a com- 
petent nature. It appears manifest, then, the instruction requested was proper, and 
ought to have been substantially given. What instruction did the Court give on 
that point? The Court said to the jury, if they should find the services had been 
done by the plaintiff, at the request of the defendant, the law raised a presumptive 
promise, on the part of the defendant, that he would pay therefor, unless they should 
find a positive agreement to the contrary. This was, as to the first part thereof, a good 
abstract proposition of law, but was not warranted by the state of the case ; and it 
is true in law, if it was the intention of both parties it should be a voluntary cour- 
tesy, no action would lie; for, that which is undertaken without a view to a certain 
(100) recompense, will not support an action; and this was the shape which the 
cause had then assumed. In general, if it is proved work has been done, which, in 
its nature, is beneficial, the law supposes a request, and if the contrary does not ap- 
pear, the plaintiff will recover. But in this case, the request came from the plain~ 
tiff?s wife to the defendant; and the jury might have found here, that the husband 
either desired the wife to do so, or sanctioned it, when he was informed of what she 
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had done, otherwise he would not have borne it for ten years ; so that, what the wife 
does, with the knowledge of the husband, is considered his act, unless he disafirm 
it. But the Court say, if the work is done, and the request proved, the promise is 
fixed, unless the defendant prove a positive agreement to the contrary. Positive, in 
common parlance, means absolute, certain. If this was all the Court meant by posi- 
tive, and the jury so comprehended it, it would not be likely to do mischief; but if 
the Court meant the promise must be express, and not implied, it was a great error. 
The Court seem to have used the expression, positive, in the latter sense; in this 
point of view, the instruction was calculated to mislead the jury, and therefore erro- 
neous. 

The counsel for the defendant then framed his proposition of law in another 
mould, and called on the Court to say to the jury, if they found it was the mutual 
understanding of the parties at the time the services commenced, and during its con- 
tinuance, that it should be a gratuity, it would be tantamount to a positive agree- 
ment, they must find for the defendant. The Court refused this instruction, on the 
ground, perhaps, that the law had been laid down on that point, in the previous in- 
struction. However, the Court said, the word understanding was difficult to define ; 
it would be more easy to define an agreement, but would undertake to define neither. 
If the court had conceived the law which governed the case had been laid down in 
the first instance, it would have been better to have said so. But this request of ad- 
ditional instruction grew out of the first instructions as to the positive agreement, and 
therefore, was proper to be asked ; the Court having objected to the terms in which 
the last instructions prayed for were couched, it became proper to vary the terms. 
(101) The counsel then prayed the Court to instruct the jury, if they found it was 
the intention of the parties, that the services should be a gratuity, then the requi- 
sition of a positive agreement would be satisfied, and that they must then find, &c. 
The Court refused this also, but said if the jury should so find, yet it would not, satisfy 
the want of a positive agreement, unless they should also find that this mutual inten- 
tion was communicated between the parties, concerning the agreement. This in- 
struction, in the abstract, was true; for the bare intention, existing in the breast of 
both, and communicated by neither, would not make an agreement in law. 

It was, then, proper to have the jury instructed in this case, (as the only commu- 
nication proved, was by a third person,) what the mode of communication should be; 
and defendant insisted, that it was not necessary, in law, the parties should speak face 
to face, but it would be sufficient, in law, if the parties knew this intention by the in- 
tervention of a third person. The Court did not tell the jury what was the law on 
that point, but referred that matter of law to them, which was wrong. But the 
real question here is, that contained in the substance of the first instructions prayed 
for: that, if the service was undertaken, without a view to recompense, the action 
could not be maintained; and if the Court had so instructed the jury, the verdict 
might have been different. 

Let the judgment be reversed, and remanded to the Circuit Court of Jefferson 
county, for a new trial, not inconsistent with this opinion; and let the plaintiff in 
error have the costs of this writ. 


(a.) See Williams v. Harrison, 3 Mo. R., p. 411. Nicholas v. the State, 6 Mo. 


, Pp. 6. 
(6.) See Fugate v. Carter, 6 Mo. R., p. 267. Newman v. Lawlesss, do. do. 279. 
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(102) WHITE v. BENNETT. 


An agent of the United States cannot prosecute an action of assumpsit in his own 
name, where the interest in question is in the United States. 


Jones, J., dissenting. 
IN ERROR from the Circuit Court of St. Louis county. 
Cook, J., delivered the opinion of the Court. 


This was an action of assumpsit, by White against Bennett, for salt, sold and de- 
livered, money had and received, &c. The cause being submitted to the Court, the 


defendant had judgment. In the bill of exceptions, it is stated, that the plaintiif 


gave in evidence, two receipts, as follows: First, ‘ Received, U. S. Saline, Septem- 
ber 27th, 1816, of Leonard White, for, and on account of the United States, in good 
order, two hundred and forty-six barrels, containing twelve hundred and three bush- 
els salt, which I promise to deliver, in similar order, (the dangers of the river only 
excepted,) unto Hngh H. Maxwell, or order, at Kaskaskia, he, or they, paying me 
freight at the rate of forty-five cents per bushel, for the same ;” (signed duplicates). 
W. G. Martin. Second, “ Received, Kaskaskia, October 22d, 1816, of W. G. 
Martin, one hundred and eighty-six barrels of salt, containing nine hundred and 
thirty-five bushels and nineteen pounds of salt, as marked on the barrels,‘on account 
of the United States. Received by me, William Bennett.” It was proved that this 
was part of the salt mentioned in the first receipt, and that Bennett had admitted the 
receipt of it,and promised White to pay him the value thereof, one half the ensuing 
winter, (1819,) and the other half the next spring, (1820). It is also stated in the 
bill of exceptions, that the Court decided, that the plaintiff could not maintain this 
action on the ground that he was the agent of the United States, and it is to that opin- 
ion of the Court that the plaintiff excepts. It does not appear, with certainty, by 
the bill of exceptions, in what character the plaintiff acted in the transaction ; he 
shipped the salt, as appears by the first receipt, for and on account of the United 
States, but whether he was the owner, or the agent of the United States, does not 
(103) fully appear. If the facts were, that he was the owner of the salt, and upon 
its delivery to Maxwell, at Kaskaskia, to whom it was consigned, it was to be placed 
to account, hetween White and the United States, it might have been shown, in evi- 
dence, in explanation of the receipt. And on the contrary, if the property in the 
salt was in the United States, and White only the agent, and that, on making the 
shipment, his agency was at an end, that fact might also have been shown. The 
bill of exceptions states the plaintiff proved so much, but whether it contains all the 
evidence on his part or not, nor does it appear whether the defendant offered any or 
what evidence. The judgment of the Court is predicated upon the fact, that the 
plaintiff was the agent of the United States; and it does not appear. That fact was 
not found, nor that there was not sufficient evidence to warrant such finding. 
Let the judgment be affirmed with costs. 
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Jones, J., dissenting. 


This was an action brought by White against Bennett, in indebitatus assumpsit, 
for salt sold and delivered to him at his special instance and request, on a quantum 
meruit, quantum valebant, and for moneys received to plaintiff’s use; to which the 
defendant pleaded non-assumpsit, and gave notice of a set-off. 

By the bill of exceptions fi'ed on the trial of the cause, it appears that the two 
following receipts were produced and read on behalf of the plaintiff: “ Received, 
U. S. Saline, September 27th, 1816, of Leonard White, for and on account of the 
United States, in good order, two hundred and forty-six barrels, containing twelve 
hundred and three bushels of salt, which I promise to deliver, in similar order, 
(dangers of the river only excepted,) unto Hugh H. Maxwell or order, at Kaskaskia, 
he or they paying freight at the rate of forty-five cents per bushel for the same. 
Signed W. G. Martin.” The other is: “ Received, Kaskaskia, October 22d, 1816, 
of W. G. Martin, one hundred and eighty-six barrels of salf, containing nine hun- 
dred and thirty-five bushels and nineteen pounds of salt, as marked on the barrels, 
on account of the United States. Received by me, William Bennett.” It was 
admitted and proved that this was part of the same salt received by Martin from 
White. It was also proved that Bennett had admitted the receipt of the salt, and 
had promised White to pay the va'ue, one half the ensuing winter, (1819, 1820,) and 
the other half the next spring, (18203) that the Court decided the plaintiff could not 
maintain the action, on the ground that the plaintiff was the agent of the United 
States; the plaintiff excepted to this opinion, and the cause is brought to this Court 
by writ of error. 

It was contended by the counsel for the plaintiff, that he was not only the agent, 
but the factor and bailee of the United States, and they have cited several authorities 
which go to prove, that a factor, agent, or bailee, may maintain trespass, trover, or 
detinue, against wrong doers, and that possession, whether general or qualified, gives 
a right of action against those who may deprive them of that possession. ‘They are 
correct in these positions, and they would well apply if the action had been trover, 
detinue, or trespass, and Bennett had got the salt into his hands by any improper or 
illegal means. But as this action is one of indebitatus assumpsit, the question before 
the Court is: first, whether Bennett is accountable on his receipt to White, or to the 
United States; and if to the former, Second, whether he, as agent, factor, or bailee, 
ean recover against Bennett, in this form of action. It appears from Martin’s receipt 
to White, and Bennett’s receipt to Martin, that the salt was the property of the United: 
States; it was delivered to Martin, by White, as their property, and was received by 


Bennett as such. ‘This possession, therefore, was not a tortious one, so as to subject 


him to an action of trespass, or trover, at the suit of the United States, much less so 
of the plaintiff, their agent. It does not appear, either from the bill of exceptions, 
or any other part of the record, that Bennett, at the time he received the salt, was 
informed, or had any knowledge of White, in the transaction between him and Martin. 
The contrary is to be inferred from the receipt; for if it had been intended he should 
account to White, it wou'd have been so expressed, in which case the United States 
could have no claim against him. ‘There is, in my opinion, a difference between an 
(105) agent, and a factor; the one must act in the name of his employer, but the 
other may, and indeed generally does act in his own name, without making any kind 
of reference to his principal. The capacity that White acted in, at the time of the 
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delivery of the salt to Martin, was merely that of an agent, and the nature of the 
receipt taken by him from Martin, clearly proves it, for if the salt was his own pro- 
perty, the receipt would have been couched in a far different manner from what it is. 
Let us consider the subjeet in another point of view, and inquire on whom would 
the loss have fallen, in case the boat had sunk in carrying the salt to Kaskaskia, or 
that Bennett had proved insolvent, and had not been able to pay for the quantity 
received by him: most clearly, the United States; and Mr. White (call him either 
agent or factor) would not have been accountable, as both the receipts are express, 
that the salt was to be accounted for to the United States, which, in my opinion, are 
as strong as if they had been expressed to have been received of the United States, 
by the hands, in the first instance, of Mr. White, in the latter, of Mr. Martin. To 
suppose, for a moment, that the salt was really Mr. White’s, and not the United 
States’, might have the effect of casting odium on the former, who I know to be an 
honorable man, and incapable of doing any mean or dishonorable action. If, as is 
contended, this action can be sustained against the defendant, we must inquire what 
would be the legal consequence? Bennett could not, by any kind of averment, 
plead it in bar to an action brought against him by the United States, on his receipt, 
as their name is not as much as hinted at in any part of the pleadings. He might, 
with the same propriety, be liable to the action of Martin, for goods and salt sold 
and delivered by him, and the receipt brought in evidence to support it; and another 
action might be brought against Martin by White, on his ( Martin’s) bill of lading, 
for salt to him sold and delivered by White. 

To support an action of indebitatus assumpsit, there must be a precedent debt or 
duty, in which case, if there is no express promise, an implied one is raised by law. 
(106) A promise, whether express or implied, must be made on a valuable considera- 
tion; and_a party to whom such promise is made, must have a bona fide intereet in 
the debt or thing demanded. By neither of these criterions is this action sustainable, 
in my opinion. The salt, or the value of it, must be accounted for to the United 
States, not to White. Bennett has received no valuable consideration from the 
plaintiff, nor has he, the plaintiff, any beneficial interest in the salt, or its proceeds. 
it is, however, contended, that the promise made by Bennett, to pay White, in the 
winter of 1819, and spring of 1820, is a sufficient consideration in Jaw, to enable 
White to support his action. I cannot think so, and will give my reasons. A naked 
promise, without any consideration, is void, and no action can be maintained on it. 
The only consideration attempted to be set up, is the salt, which Bennett received on 
account of the United States, to whom alone, is he responsible; and this promise, 
taking the whole circumstances into view, must be construed to have been made to 
White, in his quality of agent. The plaintiff’s counsel have cited no authorities 
which show, that an agent, while acting in the name of his principal, can support an 
action t: his own individual capacity, for a wrong done, or for a debt due his employer, 
or principal; but the defendants counsel have cited several, which incontestibly 
prove the law to be, that agents cannot maintain actions in their own name, for debts 
or duties due to their principals ; 3 Bos. and Pull, 147; 6 Mass. Rep. 253; 10 John- 
sow’s Rep. 387, are express, and in point; numbers of other authorities are to the 
same purpose. 

My opinion is, that there is no error in the judgment of the Circuit Court, and 
that it ought to be affirmed with costs. 
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(107) Price v. Recror. 


1. In an action on a bond, with a defeasance that the obliger should, before a givem 
period, make or cause to be made to the obligee, a good and sufficient warranty 
deed, vesting in the obligee and his heirs, the fee simple estate in certain real 
estate, free and clear of all incumbrances; and reciting also, that proper deeds 
could not be made until patents were obtained from U. S8.—held, that upon per- 
fermance being pleaded, issue joined and found against defendant and judgment 
thereon, it is noerror that the Court below refused to arrest the judgment. 

. In the same case, when defendant pleaded a tender and refusal of such a deed as 
is mentioned in the defeasance—plaintiff replies, and admits the tender and 
refusal, but avers that at the time of tendering the deed, and ever since, the de- 
fendant was not seized of an estate in fee simple, clear of aH incumbrances— 
defendant rejoins that he was so scized; upon issue joined and found for the 
plaintiff, and judgment thereon, held, that the issue was material, and that such 
deed would not be good within the meaning of the condition, unless defendant had 
such an estate as the one described at the time of making and tendering the 
same—theld, also, that a judgment for the full amount of the bond, with damages, 


Was well rendered. 


Jones, J., dissenting. 
APPEAL from the Circuit Court of St. Louis county. 
McGirx, C. J., delivered the opinion of the Court. 


Action of debt on a bond, with a defeasable condition. The defendant craves 
oyer of the condition, which is as follows: The condition of this obligation is such, 
that, whereas the said Elias Rector hath this day for and in consideration of the sum 
ef eleven thousand nine hundred dollars, lawful money of the United States, paid 
and secured to be paid, by the said Risdon H. Price, sold aud disposed of to said 
Risdon H. Price, the one equa! undivided third part of the quantity of fourteen hun- 
dred and twenty-eight acres of land, situate in the Hlinois Territory, in township 16, 
south range 1, east from the third pri:cipal meridian, entered by Post, Riddle & Co., 
in the proper land office; one other equa! third part whereof is sold to Thompson 
Douglass; and whereas a proper deed of conveyance, and with suitable covenants, 
to be expressed therein, cannot be made therefor to said Risdon H. Price, until pa- 
(108) tents are obtained for said lands from the United States; now, therefore, if the 
said Elias Rector, his executors or administrators, do and shall within three years 
from the date hereof, or sooner, if patents are obtained, make or cause to be made, 
to the said Risdon H. Price, his executors, administrators or assigns, a good and suf- 
ficient deed of warranty, which shall vest in the said Risdon H. Price, his heirs, exeeu- 
tors, administrators or assigns, the fee simple estate, free and clear of all incumbrances, 
to the one equal undivided third part of said quantity of fourteen hundred and twenty- 
eight acres of Jand, in the township, range and territory aforesaid, then this bond to be 
void, otherwise to be and remain in full force and virtue. Upon which the defendant 
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pleaded that he did (setting out the time,) well and truly make, execute and deliver 
to the plaintiff, a good and sufficient deed of warranty, that vested in Price a fee 
simple estate in the land in question, clear and free from incumbrances, &c. Upon 
this plea, issue was taken to the country, and found against the defendant. The 
second plea states that the defendant, within the three years limited in the condition, 
tendered to the plaintiff a. deed, executed in due form of law, &c., which vested im 
Price a fee simple estate to the land, clear of all incumbrances, &c., pursuing the 
words of the condition of the bond, and that it was refused by Price, &c., and con- 
cludes with a verification. To this plea the plaintiff replies, after craving oyer of 
the deed, that it was tendered and refused, but that the defendant, at the time of 
tendering the deed, nor since, was not seized of an estate in fee simple, free and clear 
of all incumbrances in the said land mentioned in said deed, &c., and concludes with 
a verification. To this replication the defendant rejoins, that he was seized of an 
estate in fee simple, and concludes to the country ; and issue is made thereon. This 
issue is found against the defendant, and judgment is given thereon for plaintiff, the 
the amount of the bond and damages. Many causes were assigned in arrest of 
judgment, and overruled, and on an appeal being taken to this Court, are again 
brought before this Court; but, mainly, only two points are relied on, first, that on 
the whole construction of the condition of the bond, it is to be taken to be satisfied 
(109) when a deed is made and duly executed, which, in terms, purports to pass a 
fee simple estate, and contains a warranty against all incumbrances, and that the 
bond would merge in the warranty ; and that, inasmuch as it seems to have been in 
the contemplation of both the parties, that the patent must come from the United 
States, it was not intended that any other title should be conveyed than such as could 
be given by such certified purchaser; second, that the issue made and found on the 
second plea is immaterial, and that the plea of tender ought to have been answered, 
and that such a deed as the plea sets forth, ought to have been denied. However, 
there is a third point, not reducible to either of the other two, which is, that in this 
case damages ought to have been assessed. First; as to the first point made on the 
construction of the condition of this bond, the rule is, that where there is no am- 
biguity in the words, there is no room for construction, unless there arise an ambiguity 
from the conjunction of contrary sentences; in that case the whole is to be compared 
to each part, and each part with the whole; here jhere is no ambiguity in the words, 
nor do we see any other ambiguity whatever. The parties state that this land was 
entered, or rather purchased, in the proper land office, by Riddle, Post & Co., with- 
out saying when, and without saying whether the whole price was paid, or only a 
part; and then they recite that, whereas conveyance cannot at that time be made 
with suitable covenants, till patents are obtained ; they, for that reason, postpone the 
final completion of the title to Price till a future period, that is, till the patents do 
issue, provided that event takes place within three years from that time; but if it 
does not happen on or before three years, then Rector undertakes to make such deed 
to Price as will vest in him the fee simple estate to the land, clear of all incuinbrances ; 
and then if such deed is not made, possessing the powers just mentioned, the obliga- 
tory part of the bond is to continue to have full force and effect; but if it is done, 
the bond is to be discharged. It puzzles our imagination to perceive ambiguity, or 
room for construction in this defeasance; the facts stated in the condition by whom 
(110) the land was entered or purchased originally, and that there would then be 
some difficulty in making a deed with suitable covenants, are only matter of history 
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in the first place, and excuse in the last for the postponement of the final completion 
f the transaction for the happening of a particular event, or for the expiration of 
three years ; and a construction that would permit this introductory matter to control 
the main beneficial part of the defeasance, would be preferring shadow to substance.. 
{t is no where intimated in the condition, that a deed of such title as Rector then had, 
or might have, under a purchaser who had only a certificate of purchase from the 
United States, should be sufficient; but it seems then to have been the opinion of 
the parties, that such owner could not make a deed of such land as would vest in the 
plaintiff a fee simple estate, free from all incumbrances, or why the postponement 
till the patents should issue? Here the defendant has rested the whole defeasability 
of his bond, on making a conveyance in fee simple, but not that alone; but vesting 
in the plaintiff the fee simple estate to the land, clear of all incumbrances, which at 
all events shall be done at the expiration of three years. We will not inquire what 
kind of title the defendant ought to have had in himself, before he could pass to an- 
other a fee simple estate, clear of incumbrances, as that question must have been 
disposed of by the Court before whom the issues in this cause were tried. We are 
of opinion the Circuit Court did right in overruling the motion in arrest of judgment, 
so far as related to the construction to be given to the condition of this bond. 

The next point of inquiry is, whether there was, by the replication to the second 
plea, an immaterial issue tendered? We will first, state the defendant did right in 
confessing the tender as he did. The avoidance set up to the effect of the tender of 
the deed is, that the plaintiff was not seized of an estate in fee simple, clear of all 
incumbrances in and to the land mentioned in said deed. It is said by the counsel 
of the plaintiff in error, that this is immaterial to the plea, which says, the said 
Rector and wife did make, sign snd seal (in due form of law, &c.,) a good and suffi- 
(111) cient deed of warranty, conveying to the said Risdon H. Price, his heirs and as- 
sigos forever, in fee simple, free and clear of all incumbrances, the land, &c. Now it 
is most manifest, that this plea undertakes, the deed itself was good in form and sub- 
stance, and was also of sucha character as to vest in Price the fee simple estate, clear of 
all incumbrances, &c. If this plea had been true to the extent it assumed to go, it 
would have been a good bar to the action. ‘The plaintiff admits, that the deed men- 
tioned in the plea was offered to him, but says he would not accept thereof, because 
the defendant was not seized of an estate in fee simple, clear of all incumbrances in 
the land in question. 

An immaterial issue is defined to be,(see 1 Chit. 631,) where a material allegation 
in the pleadings is not traversed, but an issue is taken on some other point, which, 
if found, would not go to the merits of the cause. The consequence of an immate- 
rial issue is, that the Court will award a repleeder, if it will be the means of effect- 
ing substantial justice between the parties, (1 Chit. 632-3). Here the only dispute 
is on the words, seized of an estate in fee simple. The defendant says he had made 
a deed, which deed conveyed to Price the fee simple estate, &c.; now this could not 
be, unless the defendant had that estate in himself; and this deed, however good in 
form, would operate precisely thus: if Rector had in the land an estate in fee, clear 
of incumbrances, Price would have that estate; if Rector hada freehold therein, 
Price would have the same; if Rector had an estate for years, Price would have 
the same ; if Rector had only the possession or the right thereto, Price would have 
no more; if Rector had nothing, Price would have nothing. It is contended here, 
that the word seized, makes the issue immaterial, for that the real question here is, 
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Rector should, by deed of general warranty, vest in Price the fee simple, and that 
could be done without being seized of the land. This may be true, but the question 
still recurs, what is the mode of traversing the main question? We think the repli- 
cation contains apt and pertinent words, because the question involved more than 
the point, whether Rector had in the land a fee simple estate ; but it involves, also, 
the question, whether he had that estate clear of all incumbrances? A fee simple 
(112) estate may be very good as to the extent and duration of the interest, yet may 
be incumbered by a judgment, by a mortgage; may be a remainder in fee simple ; it 
may be charged with legacies and payment of debts; it may be incumbered with an 
estate for years ; or, if the alience should be disseized in fee, it would be a serious 
inconvenience to the immediate enjoyments in the case of the remainder; the par- 
ticular estate would be an incumbrance to the present enjoyment, which, we think, 
was material here, for, in that case, the seizin of the thing itself and the right to 
seizin, must concur to discharge the condition of the bond. But if in this case the 
defendant had shown that he had the title, as he says by the rejoinder he had, it was 
competent for him to show it on the trial; and the kind of papers or facts he must 
show to satisfy the words, seized in fee simple, clear of incumbrances, are not for us 
to decide. If he proved a patent had issued from the United States to Riddle & Co., 
and that he had a regular deed from them, and the Court had still required him to 
prove actual possession on his part, if he were not satisfied with that matter, he 
might have saved the point and presented it to this Court; then the question would 
have been before us, what is seizin in fee of an estate, clear of all incumbrances ? 
Here the issue has been found against defendant, and we must suppose some of the 
material things in issue were not true ; whether it was, that seizin became necessary 
and was not proved, or that a mortgage were shown, or judgment existed so as to 
make an incumbrance, does not appear. We think this issue, so far from being im- 
material, that it was not even informal, for the pleadings are made up with as much 
art as could have been done by any special pleader. It is useless to enter further in- 
to an inquiry on this subject. 

Another error has been complained of, which is, that the Court could not, on a 
penal bond, or bond for the payment of money defeasible on the performance of 
something else, give interest by way of damages. This might be a matter of serious 
inquiry if we had no statute on the subject; but we think the statute is conclusive 
(113) on this point, and that the Court Could not do otherwise than give interest— 
(see Digest, 239). 

It is said, this is a hard case, a penal action, no doubt, with a view of inducing the 
Court to be astute in finding error; on this point, the Court ought to beneither negli- 
gent nor active, but take the law as it seems to them; they are not now chancellors, 
nor acting in that capacity. If the parties have equity, they must seek it ina Court 
of equity. We have given this subject much labor, and, after all research has been 
exhausted, cannot see in the record any error. 

The judgment of the Circuit Court must, therefore, be affirmed with costs. 


Jones, J., dissenting. 


The argument of this cause not having been gone through until late on Tuesday 
evening, and the Court being about to adjourn sine die this day, has put it out of my 
power to give an opinion at large on the case, I will barely observe, that the judg= 
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ment of the Court below, as to the construction of the condition of the bond, was, 
in my opinion, correct, and ought, so far, to be affirmed; but I cannot concur with 
many of the arguments and conclusions of the majority of the Court, as expressed 
in their opinion just delivered, nor do I concur in their opinion in confirming that 
part of the judgment below, which gives interest by way of damages on the penalty 
of the bond ; for which reason, so much of that judgment ought, in my opinion, to 
be reversed with costs. 





Decisions of the Supreme Court of Mlissouri, 


JACKSON DISTRICT, JUNE TERM, 1821. 





CLarK, GovERNOR, &cC., TO THE USE OF GENTRY, v. MURPHY, IMPLEADED WITH 
OTHERS. 


1. If a party demurs, and his previous pleadings be adjudged bad, the regular mode 
is, to overrule the demurrer, and give judgment against the party demurring. 
2. An action of covenant will not lie on an administrator’s bond. 


WRIT OF ERROR from the Circuit Court of Ste. Genevieve county. 
M’Grirk, C. J., delivered the opinion of the Court. 


This is an action of covenant, brought on an administrator’s bond. The declara- 
tion states, that the said bond, or writing obligatory, was made to the Governor, &c., 
in the sum of three thousand dollars, with a condition, by which condition it was 
covenanted, &c.; by this it plainly appears, that the writing declared on, is nothing 
but an administrator’s bond. The declaration set out several breaches; the defend- 
ants plead performance generally ; to this plea the plaintiff demurs generally. On 
the trial the Court say, the demurrer is sustained, because the declaration is bad, and 
yet go on to give judgment for the defendants, apparently because of the badness of 
the declaration. The regular course would have been, to have overruled the demur- 
rer for the fault in the declaration, and to have given judgment for the defendants. 
This Court is of opinion, that the judgment for the defendants is right, and although 
We cannot see why the demurrer was sustained, because of the badness of the decla~ 
ration, yet we think, on this kind of bond, covenant will not lie, but the action 
should be debt. 

Let the judgment be affirmed. 





Decisions of the Supreme Court of Missouri, 
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BELLows, EXPARTE. 


1. The Court will not grant a writ of quo warranto against an officer, to show by what 
authority he exercises his office, upon a general statement that the officer is dis- 
qualified, and that he boards and sleeps at a particular place. 

2. Evidence that an assessor had not, at the time of his appointment, paid off all sums 
for which he may be accountable, is not sufficient to authorize a quo warranto to be 
issued. 


McGrrk, ©. J., delivered the opinion of the Court. 


This case presents two applications for a writ of quo warranto: one to the Consta- 
ble of the township of Franklin, in the county of Howard, to show by what 
authority he exercises that offices the other part of the petition asks a similar writ 
to N. S. Burekhartt, Sheriff of Howard county, to show cause why he executes the 
office of Assessor; alledging, said Burckhartt was a holder of public money at the 
time of his appointment, and that he had not paid, at the time of being appointed 
Assessor, all sums for which he may be accountable. The petition is verified by 
oath. The petition does not show that Parish was illegally appointed, but alledges 
that he is not now qualified to hold the office, because he boards with Mr. Ryland, 
and sleeps in the office of Ryland & Grundy ; and then states, in general terms, that 
he is not qualified as the law directs. This Court conceive the writ of quo warranto 
is a proper remedy, in case the person complained of had been illegally appointed ; 
but that does not appear by this petition, nor by any other proof. If the appoint- 
ment was legal at first, the circumstances of boarding and sleeping in another house 
(116) afterwards, would not be a disqualification. The general allegation, that Mr. 
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Parish is not qualified, as the law directs, is not specific enough to authorize our 
interference. Let the motion be denied. 

With respect to the writ against Burckhartt for holding the office of Assessor, the 
evidence does not show, that at the time of that appointment, he was a defaulter, but 
only states he had not paid off all sums for which he may be accountable. This 
accountability is entirely prospective, and in the potential mood ; the petition is not 
certain enough as to time, to authorize our interference. In this case there ought to 
be evidence to show, that at the time Burckhartt was appointed Assessor, he was 
then in default, and then accountable for public money. If a case of that kind were 
made out, the Court would consider the writ of quo warranto a constitutional remedy. 

Let the motion, on this part of the petition also be denied. 


VERNON & BLAKE v. Boaes. 


When a judgment is confessed before the Clerk, in vacation, and the Court after- 


wards refuses to have the judgment entered up as of the term next succeeding the 


confession, a mandamus will go in the alternative. 


M’Grrk, C. J., delivered the opinion of the Court. 


This is an application to this Court, to issue a mandamus to the Circuit Court, for 
the first judicial circuit, to compel that Court to enter up a judgment. The case, as 
made out, is, that some time heretofore, the plaintiffs filed their declaration in the 
Clerk’s office of Howard county ; that the defendant thereupon appeared before the 
Clerk in vacation, and confessed a judgment for the amount claimed in the declara- 
tion. So the matter stood till July term of that Court, 1821. That after notice to 
the defendant to that effect, application was, at said term, made to the Court to have 
the said confession entered up in due form as of the term next succeeding the said 
confession, which the Court refused. 

Let the mandamus go, in the alternative, returnable to the next term of this Court. 





Kerr & Bei v. Rector. 


Motion for mandamus to the Circuit Court, similar as the preceding case. 
Let the mandamus go. 
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Susan v. Hient. 


An action of assault and battery, &c., for freedom, where the defendant pleads, that 
the persen suing is his slave, and denies or traverses the implied allegation of free- 
dom, a replication, setting forth that the plaintiff is free, is good on demurrer. 


ON APPEAL from St. Charles Circuit Court. 


Per Curiam. This wasan action of assault and battery, and false imprisonment, 
instituted by order of the Circuit Court of St. Charles county, in the name of the 
plaintiff, (Susan, who claimed her freedom, ) against the defendant, (who claimed her 
asasliave.) The first and most difficult question which arises in the case, grows out 
of the defendant’s first plea, and the replication thereto. ‘The plea alleges the plain- 
tiff to be the slave of the defendant, and traverses her being free, as alledged in her 
declaration ; the plaintiff replied that she is free, in manner and form as she has 
alledged in her declaration, and concludes to the country. The defendant demurred 
to this replication, and assigned as cause of demurrer, “ that the said replication 
takes a traverse upon a traverse, and traverses the inducement to the defendant’s 
traverse.” Upon this demurrer the Circuit Court gave judgment for the defendant, 
and the plaintiff applied to this Court. The act which regulates proceedings in cases 
of this kind, seems to have been passed for the sole purpose of enabling free persons, 
held in slavery, to recover their freedom, and tocontemplate an issue which will as- 
certain whether the party held in slavery is free or not. Pursuing the spirit of this 
(119) statute, the question naturally presents itself, whether the pleadings, in this 
case, tend to such issue with common certainty—the declaration is in common form 
the plea substantially justifies the trespass, by alledging that the plaintiff is his slave, 
but unnecessarily traverses a fact which is not averred in the declaration ; if the de- 
fendant’s traverse were well taken, the replication would very correctly affirm the 
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subject of the traverse, and should not deny the inducement to it; and if the defend- 
ant had not added a traverse to the plea, a very apt and proper issue might have been 
formed by the plaintiff’s replying that she was free, and traversing the motion set 
forth in the plea, which would have been a formal and proper replication. Looking 
alone to the special cause sssigned, the demurrer was certainly improperly sustained, 
inasmuch as such cause does not exist, for the replication simply affirms the freedom 
ol the plaintiff, which is traversed by the defendant, and does not notice the induce- 
ment to such traverse. The issué tendered by the replication was the appropriate one ; 
and although informal, yet, as the informality was occasioned by the defendant’s 
unnecessary traverse, and as the material fact was substantially put in issue by the 
replication, it is the opinion of this Court, that the Circuit Court erred in sustaining 
the demurrer to the replication. Whatever the state of the proceedings may be, the 
statute puts the burden of the proof on the plaintiff; and where the issue is found for 
the plaintiff, directs a judgment of emancipation. This shows, that the object of the 
Legislature was, to afford to plaintiffs of this description, all opportunity of having 
the question of freedom fairly put in issue between the parties. Upon the first error 
assigued, the judgment of the said Circuit Court must be reversed, and the cause 
remanded to that Court, there to be tried on an issue to be taken on the said first plea 
of the defendant ; and the appellant must recover of the appellee, the costs of this 
appeal. 

As the judgment is reversed on the first error assigned, the Court deem it unneces- 
sary to give any opinion as to the other points. 





Decisions of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, OCTOBER TERM, 1821. 


(120) Taytor v. M’ KNIGHT. 


A writ of error issued on 2d October, made returnable to the next term, which com- 
menced on the 22d October, was to have been issued within twenty days next 
preceding the term, and was, therefore, dismissed. 


IN ERROR. 
Cook, J., delivered the opinion of the Court. 


In this case the defendant moved to dismiss the writ of error, because it issued 
within twenty days next preceding the term to which it was made returnable. The 
14th section of the act of December, 1820, regulating proceedings of the Supreme 
Court, provides “ that all writs, &c., shall be made returnable to the first day of the 
next term, unless applied for within twenty days next preceding the term, then the 
same shall be made returnable to the second term ensuing the date of the writ.” 
This writ issued on the second day of October, returnable to the next term thereafter, 
which commenced on the twenty-second day of the same month. The peculiar 
phraseology of the section under consideration, leaves no room for construction; 
within twenty days next preceding the term, literally means after the commencement 
of the twentieth day next before the commencement of the term; in this case the 
writ is tested on the twentieth day preceding the commencement of the term to 
which it is made returnable, and is clearly “within twenty days next preceding” 
such term. But it 1s contended that although this writ may have issued within the 
twenty days, yet it should not be dismissed, but stand as returned to the next term. 
If such had been the intention of the Legislature, it would, no doubt, have been so 
(121) provided; and this Court might, with as much propriety, decide that a writ 
issued more than twenty days before the term, and made returnable to second term 
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after the date thereof, should have the effect of a return to the term next ensuing its 
date, as that this writ should be returned to the second term. Parties have a right to 
cause writs to issue as they may think proper, and if issued illegally, it must be 
without effect. 

The writ of error in this case must, therefore, be dismissed. 


Wicecins v. HAMMOND, IMPLEADED,~&c. 


When A borrows money of B. himself, without saying anything about a firm, al- 
though the firm of which A. is a partner may exist, and the money be applied to 
the payment of its debts, yet A., and not the firm, is responsible; especially when 
the fact is found that the loan was made onthe responsibility of A. 

2. Quere—If a case at law is submitted toa Court without a jury, will the Supreme 
Court revise the finding of the Court below, as to the facts.. (Note a.) 


ON ERROR from the Circuit Court of St. Louis county. 


Jones, J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by the plaintiff against the defendant, 
Hammond, and one Expedien Bouis, jointly, as co-partners in trade, for money lent. 

The writ being returned non est, as to the defendant, Bouis, Hammond, put in the 
plea of non-assumpsit, on which issue was joined, and the cause submitted to the 
Court without a jury. 

The bill of exceptions filed in the case, states the following facts as having been 
given in evidence for the plaintiff :-—That early in the spring of 1818, Hammond bor- 
(122) rowed of the plaintiff $300, with which, he had said, he wanted to pay off the 
expenses of a boat load of groceries, then lying at the wharf at St. Louis, promising 
at the same time, to return the money in a few days—that there was such a firm or 
co-partnership as Hammond & Bouis, and that Hammond, the defendant, was one of 
the firm—that the money was borrowed by Hammond, without mentioning whether 
for himself or the firm, and that Bouis was not present—that after the goods had been 
stored up at St. Louis, Hammond irfroduced Bouis to a witness, as his partner, and 
that soon after the groceries were opened for sale, the partnership was dissolved. It 
was further proved, that in the fall before, Bouis went to New Orleans “to buy gro- 
ceries for the firm—that he got alarmed on account of the yellow fever, and left the 
place and the goods, and returned to St. Louis—that in the course of the next winter 
and spring, Hammond went down and brought up the groceries, which were marked 
in the name of Hammond & Bouis.” p 
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The bill of exceptions then states, that the counsel for the defendant objected to 
the evidence, alledging that it did not prove a loan to the partnership, but only to 
Hammond, individually ; and the Judge being of opinion, that although he was well 
satisfied the partnership existed at the time of the loan, and the moncy loaned might 
have been borrowed for, and applied tc, the extinguishment of a partnership debt, 
yet, as the money appeared to be borrowed by Hammond himself, without stating 
anything about the firm, that he himself, and not the firm, was responsible ; and there- 
fore advised the plaintiff’s attorney to accept of a nonsuit, which he refused to do, 
and excepted to the opinion of the Judge, who, thereupon, gave judgment for the 
defendant, to reverse which, this writ of error was brought. 

Had the cause in the Court below been tried before a jury, they would have 
determined, by their verdict, whether the monney lent by Wiggins, and borrowed by 
Hammond, was on the individual responsibility of the latter, or on that of him and 
Bouis in co-partnership; and as the parties thought proper to submit the facts, as 
well as the law, to the Judge, this Court is not prepared to say that he erred in 
deciding the fact in the manner he did. 

(123) The judginent given for the defendant, on the fact, so found was, therefore, 
correct. 

Judgment affirmed with costs. 


(a.) Where the issues are submitted to the Court, and its verdict is against the 
evidence, the judgment will be reversed. Scott v. Brockway, 7 Mo, R., p. 61. 


Epwarps AND Cravens, ApM’R. AND Apm’x. v. M’Ker. 


1. Anactirn at law does not lie on a lost bond or promissory note. 

2. Onan agreement for the sale of goods, when the parties stipulate that the whole, 
or a part of the sum, may be paid in services tobe rentered—helid, that, after the 
time of payment has elapsed, an action of debt for the money will well lie; and 
such an agreement being proved, does not defeat the action. (Note a.) 


APPEAL from the Jefferson Circuit Court, 


M’Girk, C. J., delivered the opinion of the Court. 


This was an action of debt, brought to recover four hundred dollars. The first 
count is on simple contract, for goods sold and delivered. 

The second count is on a lost bond, for the same sum. The count states, that the 
bond was made in the year 1817, the month and day of the month, blank; the time 
of payment is 18 and blank, and the month and day of the month, blank. 
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The third count counts on a lost promissory note, for the sum of four hundred dol- 
lars, and refers to the second for the date and time of payment, by the words, year 
and day aforesaid. In the second and third counts, no profert is made, and the want 
of profert excused, by alledging, the writings were destroyed by time and accident. 
The breach states, that the money, although long due and payable, was not paid, &c. 

To the first count there is issue to the country, and a general demurrer to the sec- 
ond and third counts, without oyer. The demurrer to these two counts were sus- 
tained, and atrial had on the first count. 

(124) On the trial of the cause, it was proved by plaintiff, that some time in the 
year of our Lord 1817, as the defendant was returning home with sundry horses, six 
in nuinber, including one colt, the defendant represented to a witness that he had 
purchased said horses, together with a wagon and gears, froin Cravens, the intestate 
—that the terms on which he had purchased, were, that he was to keep the 
horses, wagon and gears until the Christmas next ensuing, at which time he had his 
election, either to return the said horses, wagon and gears, to Cravens, or to keep 
them at the price of $400, to be paid by the 25th December, the next year: and 
that defendant said he considered the contract advantageous, inasmuch as he was to 
have the privilege of paying the said sum of $400, or a part thereof, in hauling. It 
was also proved, that before the time of this conversation, the horses, &c., were the 
property of Cravens, and that they were afierwards in the possession of M’Kee, and 
that M’Kee did not return them to Cravens, but kept them. 

Upon this state of the case, the defendant’s counsel moved the Court to instruct 
the jury, that if they found it was a part of the contract of the sale and purchase of 
said horses, &c., that the defendant was to have the privilege of paying said sum of 
$400, or any part thereof, in hauling, they must find for defendant—which instruc- 
tion was given, (and excepted to). 

The plaintitf’s counsel then moved the Court to instruct the jury, that if they, 
should find the sale of the said wagon, horses, &c., from evidence in the cause, inde- 
pendent of the declarations of the defendant, they were not bound to regard the said 
declarations, as containing the terms of the said contract, any more than if the de- 
claration had been adduced in evidence on the part of the defendant, which was, by 
the Court, refused: but the Court instructed the jury, the said declarations must be 
received by them, to have such weight with them as they should think them entitled 
to, as evidence of the terms of the contract, the same having been adduced on the 
(125) part of the plaintiff, which was also excepted to. The jury having found for 
the defendant, an appeal is taken to this Court. 

The first question presenting itself in order, as it occurred in the progress of this 
cause, is, did the Cireuit Court err in sustaining the demurrer to the second and third 
counts in the declaration ? 

The first question urged at the bar, in support of the judgment of the Court, is, 
that the manner of stating the time of payment, date of writing, &c., is too uncer- 
tain. The Court will pass this question by, inasmuch as it is their opinion, an 
action at law cannot be maintained on a bond or note, which is said to be lost or 
destroyed by time and accident. Then, as to the main question made by the demur- 
rer, can an action of debt for the recovery ef the debt be maintained on a bond or 
note, which is destroyed by time and accident ? 

It is an undoubted rule of the common law of England, that whenever any thing 
is claimed by a deed, profert of the deed must be made in pleading. To this rule, 
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however, there are some exceptions; one is, where the deed has been pleaded in an- 
other Court, and there remains. 

Another is, where the deed is in the possession of the adverse party; and, in 
England, as Lord Kenyon says, (3 T. Rep. 156,) profert need not be made in the case 
of conveyances, operating under the statute of uses. And there may be other 


exceptions, but if there are, they are not at present recolleeted by the Court. 

If this case, then, does not come within some one of the exceptions, profert should 
have been made of the deed. It is not pretended it does. 

Indeed, the law, (as understood by Chief Baron Gilbert,) is so strict on this sub- 
ject that profert will not be excused, even though the deed is proved to be burnt by 
fire. (See Gil. Evi. 97.) It is admitted at the bar, that the law was so understood 
in England, until the decision made by the Court of King’s Bench, in 1789, (3 T. R. 
151); and it is thought that case has been a leading ease on this point, in that coun- 
try, ever since. That ease, (the case of Read v. Brookman,) was an action of 
(126) replevin and avowry of distress for rent. To the avowry there were several 
pleas in bar, and the fourth plea pleaded a release oi the yearly rent forever, alledging 
the release was destroyed by time and accident, and made no profert of the deed of 
release. To this plea, a demurrer for want of profert. 

Lord Kenyon, in delivering his opinion, sets out by saying, if the objection prevail, 
it will be because the Jaw is so written, and not that it is reasonable ; but says, if 
there is a series of adjudged cases in favor of the objection, it must prevail. It is to 
be observed that Lord Kenyon, in giving his opinion, goes almost entirely on the 
reason of the case, and thinks the objection unreasonable, and relies only on one 
adjudged case for his opinion, which is the case of Totty v. Nesbet, which appears 
to have been adjudged in K. B. 24th G. 3. In Totty’s case,an action on a bond was 
brought, profert made, and a demand of oyer. ‘The plaintiff’s counsel moved for a 
rule on the defendant, to show cause why the demand of oyer should not be waived, 
it appearing the bond was lost, and plaintiff having previously filed his bill in the 
exchequer for a discovery, and alledging the defendant had destroyed it. The 
defendant, by his answer, admitted the former existence of the bond, and that he 
had destroyed it. Then Buller, Justice, said, you have declared with a profert, and 
atter that, the Court cannot say there shall not be oyer; but adds, you should have 
declared the bond was destroyed, and then it would appear on the record the defen- 
dant was not entitled tooyer. All we can now do is to order that the production of 
eopy shall be oyer; but the plaintiff having no copy, obtained a rule to show cause 
why the declaration should not be amended. Here the report ends, without saying 
what became of the rule. 

There is, however, another case, (3 T. R. 153, note c., Mateson v. Atkinson,) 
where a like application was made, in effect, and Ashhurst, Justice, advised the 
plaintiff to amend his declaration so as to excuse profert, which was not done, for 
some reason therein appearing. This last case is not, however, noticed by the Court 
in the case Read v. Brookman. This case of Totty v. Nesbet, does not appear to us 
(127) sufficient to overturn what we perceive to have been the ancient established 
law; and in this very case of Read v. Brookman, Lord Kenyon admits the old law 
was otherwise than he then decided ; for he says, (3 T. R. 157,) I should have been 
glad to have found one direct authority on this point in latter times; and Ashhurst, 
in giving his opinion, relies on Leyfield’s case, (10 Coke, 92 a.) which says, when a 
man’s muniments are lost by fire, profert of the deed pleaded may be dispensed with; 
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and the Judge says, the case of fire is only put as an instance, and that if the deed 
be destroyed by any other means, it falls within the reason of that rule, and then 
proceeds to reason on the convenience of the thing ; and Justice Buller in giving his 
opinion, appears to have proceeded on the ground that grants, letters patent, and 
records, may be presumed from length of time ; and says, it would be a strange con- 
tradiction to say, the law allows a right and yet precludes the party from taking the 
benefit of it. These three Judges concur in overruling the demurrer, and Grose, 
Justice, was of a different opinion. 

None of the authorities which the Court in that case seem to rely on, appear to be 
satisfactory to us, that profert, in an action on debt or bond, can be dispensed with. 

It is with much diffidence, however, we would undertake to say, the Court of 
King’s Bench were mistaken on matters of law. But it is to be remarked, that much 
of the reasoning in the case mentioned, goes on the ground of presumptions being 
raised of grants, &c., from length of time; and those things may have much weight 
in making the opinion of the Court. That case presented a case, where the deed of 
release was made prior to the year 1757, and the action was determined in 1789, a 
period of thirty-two years, which shows the deed of release was old enough to raise 
a presumption, equal, almost, to a grant, especially if the right claimed were accord- 
ing to the claim set up by the deed. 

Where there is a bond for the payment of money, every prior simple contract, with 
(128) respect to that matter, is extinguished, and the debt then exists by the bond 
alone; but in equity, the original and present duty are the same, and no destruction 
ot the bond, by which the debt exists in law, will exonerate the defendant from the 
payment of the money; but when the bond is destroyed, there is no longer any debt 
al law existing; for the debt only exists while the bond exists, or at all events, can- 
not exist in law any longer. 

When the seal is torn off, the bond is void in law, (Gil. Evi. 110.) But where an 
interest in law vests, though the deed has no continuance, the destruction of the deed 
will not destroy the right at law, ( Gil. Evi. 110,) as where a thing lies in livery, a 
deed formerly sealed, may be given in evidence; for the possession or right, which 
was once transferred, does not return on the destruction of the deed. (Gil. Evi. 109.) 

But where a debt or interest only exists by the deed, that deed must always be 
shown to the Court, when the thing is demanded in Court. In this case before the 
Court, the declaration says, the bond is destroyed by time and accident; therefore, 
profert cannot be made. If the bond is destroyed by time, accident, fraud or force, 
in either case it has no existence; and of course, the debt which existed thereby, 
ceases to exist also. But here it is attempted to resuscitate the original duty ; for it 
cannot be pretended, that to declare on a bond destroyed, is declaring on any bond at 
all; but it is, substantially, a resort to the original duty. 

These reasons will also apply to the count on the destroyed note, so far as it is the 
thing by which the debt was due. However, profert need not be made of a promis- 
sory note; but if the defendant plead non-assumpsit, the note must be produced on 
the trial, according to the practice of the Circuit Court, which practice we do not 
wish to disturb, unless the question were brought directly before us. At all events, 
whatever may be the law, with respect to that matter, we are of opinion, that te 
declare on the note when there is no note in being, is not warranted by the law of 
this State. We are, therefore, of opinion, that the Circuit Court did not err in sus- 
(129) taining the demurrer to the first and second counts. 
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With respect to the instruction of the Court to the jury, on application of defend- 
ant’s counse), the Circuit Court did err on that point. The Court instructed the jury, 
if they should find the defendant had the privilege of paying the whole sum, or any 
part thereof, in hauling, that then they must find for defendant. This is not the case 
of acontract in the alternative, but is to be viewed as a means by which the payment 
of money may be defeated, and is nothing but a defeasance; but after the time 
limited for payment had elapsed, the action will well lie. 

With respect to the prayer of plaintiff’s counsel for instruction to the jury, there is 
no error. Judgment affirmed, as to the demurrer on the second and third counts; 
reversed on the first count. Let the cause be remanded to the Circuit Court for a 
new trial of the issue, made up on the first count in the dgclaration, not inconsistent 
with this opinion. 


Cook, J., dissenting. 


I concur in the foregoing opinion on the first count in the declaration, and, also, 
that the demurrer to the second was properly sustained, because the obligation 
declared on is not set out with sufficient certainty; no date or time of delivery of 
the obligation being stated. But it is my opinion, that the loss or destruction of the 
deed does not extinguish the legal right, of which the deed was evidence. Upon the 
third count, I incline to the opinion, that the demurrer was improperly sustained, as 
the party need not declare on the note with a profert in Court; and the date thereof 
not being material, the stating it blank, as in this case, is cause of special demurrer 
only. 


(a.) See Snell v. Kirby, 2 Mo. R., p. 22; Warder v. Evans, 2 Mo, R., p. 206. 
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ST. LOUIS DISTRICT, OCTOBER TERM, 1821. 


Dent v. Morrison. 


In an action of covenant for rent, on a deed between the parties, and a judgment by 
default is entered, the Court may calculate the sum due, without a writ of inquiry 
being taken, and the sum found by a jury; and the Court may find additional 
damages for the interest accrued. 


ERROR from the Circuit Court of St. Louis county. 
Jones, J., delivered the opinion of the Court. 


This was an action of covenant, brought in that Court by the defendant in error, 
against the plaintiff therein. 

The declaration states, that by indenture, dated 20th May, 1819, made between the 
said William Morrison (by his agent, for that purpose duly authorized, Guy Morrison, ) 
of the one part, and the said Frederick Dent of the other part, and signed by the 
proper names of the said Guy and Frederick, and sealed with their seals and shown 
to the Court, it was covenanted and agreed between them, among other things, that 
in consideration of the rents and covenants thereafter mentioned on the part of the 
said Dent, to be paid and performed, did lease and to farm let to said Dent, a certain 
stone house and premises in St. Louis, for the term of four years from that day ; 
yielding and paying therefor yearly, and every year, to the said W. Morrison, the 
yearly rent of $400 a year, to be paid at the expiration of each year; and the said 
Dent therein covenanted with said William Morrison, to hold the premises for the said 
term of four years, and pay therefor yearly, and every year, during said term, to the 
said William Morrison, the yearly rent of $400, to be paid at the expiration of each 
year. 

It is then averred, that Dent, on the same day, entered wpon the demised premises, and 
was possessed thereof, for the said term; and assigns for breach, the non-payment, by 
Dent, to said William Morrison, of the sum of $400; of the rent aforesaid, for one 
year, which became due on the 20th May, 1820, to the damage of the said William 
Morrison of $800. 

The writ of summons issued in the said case, was tested 2d November, 1820, and 
(131) made returnable to the December term following, of the said Circuit Court, 
which was returned executed; whereupon, the cause was in that term continued, 
until the first Monday of April then next, when judgment by default, for want of a 
plea, was entered against the defendant; whereupon, the Court considered that the 
said action being founded on written covenant, assessed the plaintiff’s damages, by 
reason of the breach of said covenant, to $424 66, and rendered judgment for the 
plaintiff against the defendant for that sum, with costs, to reverse which judgment, 
this writ of error was brought. 

The errors assigned in this Court are : 
1st. That final judgment was rendered for Morrison against Dent, when, by the law 

of the land, that judgment should have been interlocutory, and not final. 
2d. That the cause of action sounded in damages, and that the Court rendered judg- 
ment for a specific sum, without any assessment of damages. 
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3d. That judgment was rendered in the term of the circuit to which the writ was 

returnable, and immediately execution awarded, when, by law, the judgment 

ought to have been interlocutory, and not final; and a writ of inquiry should 
have been awarded, to be executed at the next term thereafter. 

4th. That the Circuit Court, without the intervention of a jury, and without the as- 

sent of the parties, assessed the damages, by reason of said breach of covenant, 

and rendered judgment therefor, when, by law, the damages ought to have been 

assessed by a jury. 

The Court will consider the arguments of the counsel for the plaintiff in error, 
and the authorities cited in support of them, in the order in which they occurred, 
and give their opinion on them, respectively. 

It was contended by them, that, by the common law, it was not competent for the 
Court below, ona judgment by default or demurrer, to assess damages, without the 
intervention of a jury; and in support of their position, have cited 2 Selw. N. P., 
(132) 464, 1 Chitty 113, and 2 Dallas 303; which go to show, that in England, dam- 
ages in such cases are generally ordered to be assessed by a jury, on writs of inqui- 
ry. There are, however, many authorities, which prove that the Courts may, and 
indeed frequently do, assess those damages themselves :—such, for example, as in 
actions upon promissory notes, bills of exchange, covenants for payment of specific 
sums, and some others, 8 Term Rep. 326 and 410; 2 Wils. 372,43; 3 Wils. 61,2; 1 
H. Black. 262, 532,529; Doug. 315, 16, and 7 Term Rep. 446,73; and it is laid 
down in 1 Tidd’s Prac. 514, that a writ of inquiry is a mere inquest of office, to in- 
form the conscience of the Court, who may, if they please, themselves assess the 
damages. Independent, however, of these authorities, or the practice of the English 
Courts, we have a statute of our own, which is decisive on the point. This statute, 
( Geyer’s Digest, 251,) provides, that in all cases where the demand is liquidated and 
reduced to writing, the Clerk may, upon a judgment by default, calculate the princi- 
pal and interest really due, and endorse the amount on the execution. The practice, 
under this act, which passed in 1807, has, to the knowledge of the Court, uniformly 
been, for the Clerk, in open Court, to calculate the priucipal and interest appearing 
to be due on such written instruments, for which amount the Court rendesed judg- 
ment accordingly. After such a long acquiescence under this practice, we do not 
wish, nor do we think we would be justifiable, in making a decision directly repug- 
nant to it. 

It was then objected by the plaintiff, that, as by our statute, ( Digest 251,) all writs 
of inquiry are directed to be executed at the next succeeding term after interlocutory 

judgment rendered, the assessment of damages, and the rendition of the judgment at 
the term in which the default was made, was premature, and, therefore, erroneous. 
This objection might be sustainable in some cases, where the damages to be assessed 
are in themselves uncertain, and depending on opinion; but as the breach assigned 
in this case, was for the non-payment of $400, for one year’s rent, which sum, by 
(133) suffering judgment by default, was admitted to be due; and as that sum, with 
the legal interest thereon, from the time it ought to have been paid, were the only 
damages that could have been legally assessed, we are of opinion, that it was compe- 
tent for the Court below, as well under the practice of the English Courts, as under 
that of ours, to have done so. 

As to the objection that a writ of inquiry ought actually to have been issued to 
the Sheriff, and executed before him in term time, but out of Court, it will be suffi- 
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cient to observe, that the uniform practice in all our Courts of Record has, under our 


statute, been otherwise. In no instance, as far has come to our knowledge, has such 
a writ issued 3 and were the Court now to sustain the objection, it would amount to 
a declaration that all final judgments, heretofore taken by default, were erroneous. 

An objection was made, that the judgment was rendered in the term of the Court 
to which the writ was returnable, and therefore, erroneous. This objection is not 
founded in fact. It was not rendered until the second term, having been continued 
at the first. It was then contended that the cause ought not to have been continued 
zt the first term, and that it was error todo so. We are not of this opinion; and 
we are further of opinion that it is not competent for the plaintiff in this Court to 
assign such an error, it being a maxim that none can be so that are not prejudicial to 
him: and this error, were it one, tended to his advantage. 

Another objection was made at the bar to the declaration—the want of an aver- 
ment that the defendant, the lessee, entered and was possessed. ‘This objection 
would not have been raised had the record been carefully examined. Two other 
objections were made—one, that the damages were assesseed-without the assent of 
the parties; and the other, that it was irregular to have taken the default at any other 
than the last day of the Court. - It is well established, that, on a judgment by de- 
fault, the defendant has no‘day in Court ; and it is as much so that the assent of the 
plaintiff is only necessary for the assessment of damages by the Court, which he 
virtually did in this case. 

(131) As te the other objection, non constat, by the record, at which day of the 
term the judgment was entered up; and the Court is bound to‘infer that every thing 
was regularly done, which ought to have been done, unless the contrary appeared. 
The Court is of opinion there is no error in the judgment of the Circuit Court. 

Judgment affirmed with costs. 
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Brown v. HENDERSON. 


Where a judgment was confessed before the Clerk of a Circuit Court, an execution 
issued under the same, and the Sheriff made the money and paid it over ; on mo 
tion of the defendant in the Execution rv. the Sheriff, held that he was bound 
to execute the writ, the Court out of which it issued having jurisdiction of the 
cause. (Note a.) 


APPEAL trom the judgment of St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


The appellee obtained a rule in the Circuit Court upon the appellant, to show 
cause why he should not pay over to the appellee, (to the use of Joseph Jones,) the 
residue of the sum of $2,550, made by the appellee as late Sheriff of the county 
of St. Louis, by virtue of two executions, issued ont of the Clerk’s office of said 
county, returnable to the August term of said Circuit Court, in the year 1819, at the 
suit of Gabriel Long against said Henderson, one for $950, and the other for $654. 

The defendant showed cause, that besides the two executions in the rule men- 
tioned, another execution had previously issued from the said Clerk’s office. directed 
to the Sheriff of said county, against the said Henderson, at the suit of Gabriel 
Long, which execution recited that the said Long had, in the Clerk’s office of said 
county, before the said Clerk, recovered of the said Henderson by confession the sum 
of $1,200, &c., and that by virtue of this, as well as the writs of execution in the 
(135) rule mentioned, he had levied upon a house, &c., the property of the said 
Henderson, and had paid the money arising from the sale thereof over, according to 
the commands of the said several writs; first satisfying the two writs mentioned in 
said rule, and applying the balance in discharge of the last mentioned execution. 
He further objected that the remedy, by motion, was not given by statute against a 
Sheriff for money collected, on sale, to the use of the defendant in the execution. 
Whereupon, the Circuit Court ordered the said Brown, late Sheriff, &c., to pay over 
to the said Henderson the sum of $773 83 1-2, it being the balance in his hands 
after paying the two executions first above recited, &c., from which order the said 
Brown appealed to this Court. 

To reverse this judgment, the appellant relies upon two positions: first, that the 
remedy by motion in such case, is not warranted by the statute; and, secondly, that 
the Sheriff was warranted in collecting and paying over the moneys according to the 
command of the writ of execution, by him last recited, notwithstanding the same 
issued on a void judgment. 

We shall first consider the last point. A general rule, supported by a series of 
uniform decisions, is, that the Sheriff is not to dispute the authority of the Court, 
out of which any writ, process, &c., issues, but he is to execute all such writs, &c., 
as are directed to him, accordivg to the command thereof, (6 Bac. 166, and cases 
there cited.) This rule, however, applies only to causes of which the Court, out of 
which the writ issues, has jurisdiction of the cause which is the subject of the com- 
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mand; and when the Court has not such jurisdiction, the Sheriff acts at his peril in 
executing the writ; (see Bac. abr. as above, and the authorities there cited.) 

This rule of the officer’s liability and exemption, is founded in justice to such 
officer, and a due regard to the tribunal from which the writ emanates. If the Shenff 
were bound to notice, not only that the writ is tested by the proper officer, and 
authenticated as the law requires, and contains a command, which the tribunal, from 
(136) which it issues, is competent to make; but likewise, that such writ issued 
regularly and upon previous proceedings, which in law would authorize it, the situa- 
tion of the Sheriff would, at all times, impose such restraint upon him as to deter 
him from acting at all. The law, therefore, in justice to him, requires him to look 
onty to the writ which contains the command. The application of this general rule, 
and the doctrine contained in the authorities cited in support of it, to the case now 
before Court, shows, in our opinion, that the Circuit Court erred on the point under 
consideration. The execution is in the name of the United States, tested by the 
Clerk of the Circuit Court, in whose name it should, by law, bear test; and is 
authenticated with the seal of the same Court. Hence, no exception to the authority 
or authentication of the writ, can avail, We will now examine the face of the writ, 
and see what legal objection can be made to that. It recited that Gabriel Long, in 
the Clerk’s office of the said Circuit Court, before the Clerk thereof had recovered 
against the said Henderson, by confession, in an action of debt, his debt, &c.; and 
commands the said Sheriff, in the common form, to levy the money, or take the body 
of the defendant, so that he have the same before the Judge of the said Court, on the 
first Monday of August, &c., to satisfy the said Long of his debt and costs, and to 
certify to the said Judge how he had executed said writ, &c. This execution con- 
tains a command within the authority of the Court from which it issued, purporting 
to be in a cause over which that Court had jurisdiction, and requires the officer to 
make return to the Judge of that Court, how he had executed the writ. It wants no 
legal quality of a writ discoverable upon its face, and without the vigilance of pro- 
fessional skill, a formal defect would not be detected; and. if this writ had been war- 
ranted by a legal judgment, we are not prepared to say, that the informality which 
appears upon its face, would be fatal to it, even on a motion to quash. 

As upon the objection taken in this case, which involves the right of action, the 
judgment must be reversed. The Court deem it unnecessary to give any opinion on 
the exception which applies to the remedy, only. 


(a.) See Burton v, Sweaney, 4 Mo, R., p. 2; Davis v. Cooper, 6 Mo. R., p. 148, 
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(137) Carr & Co. v. Epwarps. 


i. When a judgmentis rendered for a greater amount of damages than that laid in 
the declaration, it is error; and the judgment must be reversed. (Note a.) 

2. Any final judgment may be reversed in the Supreme Court, whether the error of 
the Court below was excepted to or not. 


IN ERROR from the St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


The defendant in error brought his action of assumpsit in the Circuit Court, found- 
ed on several promissory notes, and concluded to his damage, $1,000. 

Upon the general issue, the Judge found for the plaintiff, the sum of $2,140 69 in 
damages, and rendered judgment for that amount with costs; to reverse which judg- 
ment, this writ of error is prosecuted. 

The error assigned is, that the Circuit Court erred in rendering judgment fora 
greater sum than the damages laid in the declaration. 

According to the uniform decisions at common law, if the jury find greater dama- 
ges than the plaintiff has counted for, and the Court render judgment according to 
such finding, it is error, ( Bac. Abr. 267, D. damages 2, and authorities there cited); 
but it is contended by the counsel for the defendant in error, that this judgment is 
aided by the statutes regulating judicial proceedings in this State. ‘The provisions 
relied on, are sections 18, 24 and 25, (under the head “ judicial proceedings,” in the 
digest). These provisions were manifestly made in aid of informal pleadings; but 
we are at a loss to discover their influence upon form, when parties choose to adopt 
it; nor do we perceive, upon what principles they are to be so construed, as to 
change the rules of common law, as to the judgment which the Court should render ; 
and if the position asswned in argument be correct, that if the conclusion to the 


plaintiff’s damage had been omitted, it would have been good after verdict ; yet it 
does not follow that the plaintiff is not limited to the damages for which he has 


thought proper to count. 

It is, however, objected by the counsel, for the defendant in error, that this point 
(138) cannot be examined by this Court, as the question was not made in the Cireuit 
Court, and the statute regulating proceedings in this Court, is relied on, which pro- 
vides, that on appeal or writ of error, the Supreme Court shall take no exceptions to 
the proceedings of the Circuit Court, except such as shall have been expressly deci- 
ded on. If the final judgment of the Circuit Court is not an express decision within 
the meaning of the statute, no error in such judgment could be corrected in this 
Court ; that being the end of all proceedings in that Court. In this case, the party 
could not have redressed himself by motion, in arrest of judgment, because the de- 
claration is sufficient in form and substance, and the finding upon the issue, legally en- 
titles the plaintiff to judgment; but what judgment shall be rendered for him, is 
purely a question in law, in which, if the Court err, the party injured has no remedy 
but by writ of error. It is the opinion of this Cowt, that the Circuit Court erred, 
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in rendering judgment for a greater amount than. damages laid in the declaration. 
The judgment must, therefore, be reversed with costs. 


(a.) See Hayton v. Hope, 3 Mo. R., p. 53. Maupin». Triplett, 5 Mo. R., p- 422, 





Marcu v. Howe... 


When a judgment was rendered against the defendant-in error, for want of a joinder 
in error, on motion, the judgment was set aside, and the Court held, they were 
bound to look into the record and see whether there was error sufficient to reverse 
the judgment. 


MOTION to open the judgment in this case, it having been given against Howell, 

the appellee. 

This is an appeal from the Circuit Court of St. Louis county, where judgment 
was given for appellee. On the case being brought here, the appellant assigned 
errors in due time. To which assignment, there was no joinder in error, and judg- 
(139) ment was given against the appellee for want of this joinder in error, in pursu- 
ance of a rule of this Court, which says, errors on an appeal shall be assigned within 
the three first days of the term to which it is brought, and there shall be a joinder to 
the errors thus assigned, within three days thereafter, otherwise the errors shall be 
taken to be confessed, and the Court shall proceed accordingly. 

A motion is now made by the counsel of the appellee, Howell, to set this judgment 
aside, on the ground that there is no error in the record, and that notwithstanding 
this rule, the Court should examine the record, and if there is no error therein, should 
have affirmed the judgment, and that that part of the rule which says the errors shall 
be taken to be confessed, and proceeding had accordingly, will not authorize the 
Court to give judgment without looking into the record, and that they must then give 
judgment as the matter in law may appear. 

To prove the Court should have examined the record where the errors are confessed, 
or quasi confessed, 2 L. Raymond 1005, Sal. 268, and 3 Sal. 299, are relied on. The 
cases in Raymond and 3 Salk, are the same. The case was on error brought, the 
plaintiff assigned for error, the want of an original. The defendant in error pleaded 
a release of errors, but laid no venue on demurrer ; the plea was holden bad, and to 
be a confession of the error assigned, to wit: that there was no original. Then the 
question was, for whom, or what judgment the Court would give. The Court ap- 
peared to think a certiorari must go to the Common Pleas, to ascertain the fact, 
whether there was an original or not, and Pa was admitted by the plaintiff’s counsel, 
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that he could not ask for the certiorari, because the defendant, by his plea of release, 
admitted there was no original, The Court doubted their power to send the certio- 
rari, and without it, it is said they could not reverse the judgment, and the Court or 
reporter of that case, use the most strong contradiction to come to the conclusion 
which they come to; which conclusion is contradictory to the premises, and the 
case is so obscure, that nothing can be made of it; but the same case is reported by 
Lord Raymond, and by his report of the case, the whole appears clearenough. ‘The 
(149) case is Carlton v, Mortazh, the one above cited, (2 L. Raymond, 1005.) 
This was error brought, and the want of an original assigned for error; the defend- 
ant plead a release of errors, but laid no venue and a demurrer for this cause, and the 
demurrers sustained, and it was holden that the plea admitted the want of an original, 
which was error; but the Court were at a loss what to do, to inform their constience 
if there was an original, because the defendant could not pray the certiorari, and they 
say this can be done after in nullo est erratum, pleadcd, and the report proceeds, * for 
the Court ought to examine the errors, for if in a release is pleaded and found tor the 
plaintiff, yet if there is no error, the Court cannot reverse the judgment, and if the 
release is found for the defendant, a different judgment must be given, according as 
the error assigned may be sufficient or not; soa rule was granted to show cause why 
the certiorari should not be granted, and after argumeut, the rule was made absolute ; 
Halt, chief justice, dissented, This case shows it was the duty of the Court, though 
the error stood confessed, to examine the error assigned, and give judgment aceoid- 
ing as the error may or may not be sufficient in law. In the case before the Court, 
the rule is, that the error shall be taken to be confessed, and proceeding shall be had 
accordingly, which proceeding, by the case in Raymond above cited, is to examine 
the errors. See also to this point, 2 Bac. 476, note U. Upon this authority, the 


judgment of reversal must be set aside, and the cause set fur hearing ex-parte, 





lease, 
ertio- 
urt or 
jusion 
d the 
ed by 

The 
QOD.) 
fend- 
id the 
ginal, 
‘lence 
| they 
._ for 
or the 
if the 
ing as 
e why 
ohute ; 
ouch 
‘coid- 
Sourt, 
e had 
wunine 


is the 


ST. LOUIS DISTRICT, OCTOBER TERM, 1821. 


CramorGan & Lisa’s Execurors, Arre.rants, v. Guissrt, SNIDER, 
Morrison & SUMMERS, APPELLEES. 


:. A Court of Equity will look into the condition of a penal bond, and give it a con- 
struction, although a Court of Law may have previously done so, 

v. A bond with the condition for the payment of $6 000 in shaved deer skins, at 40 
cents per ]b., is not to be so construed as te be worth one-sixth less than a bond for 
cash; nor is the measure of damages to be the real value of the peltry at the time 
of payment. A custom must have the force of Jaw before it is binding. 

3. Several injuries by separate persons cannot be joined in Chancery, any more than 
at law. 


McGirx, C. J., delivered the opinion of the Court. ra 


This is an appeal from Chancery, to reverse a decree of dismissal of the appellants? 
dill of complaint and dissolution of an injunction, 

The bitl shows that in 1806, Clamorgan and Lisa made their bond to Guisse & 
Snider, for twelve thousand dollars, conditioned that if they should, by the first of 
April, 1808, pay six thousand dollars, payable in shaved deer skins at 40 cents to the 
pound, then the bond was to be void, &c.; on this bond there was judgment in the 
Supreme Court in 1813, for six thousand dollars, and interest on that sum at the rate 
of 3ix per cent. per annum. 

The plaintiffs’ intestates bring their bill to be relieved against a part of this judg- 
ment, and obtained an injunction for a considerable part of the judgment, say one- 
sixth and the interest thereon. ‘The bill alledges and insists that in the year 1806, in 
‘his county, shaved deer skins at 40 cents per lb., were only worth 33 1-3 cents in 
moneys or in other words, that a peltry dellar was in value two and a half pounds 
of skins, and that a silver dollar was equal to three pounds of deer skins, making a 
diTerence of one-sixth; and it is alledged by the bill, that by the custom of the 
country, a contract like the present was understood and taken to be a peltry contract, 
aud that the sum of s'x thousand dollars being mentioned, was to be understood as a 
(142) means for ascertaining the number of pounds of deer skins to be paid, when 
taken in connection with the price of the pound being fixed at 40 cents. 

The bill alledges also, that Morrison is the real owner of this judgment, and that 
Guisse, Snider & Summers have no interest therein, and that Morrison being the 
owner en the trial of this cause at law, it was refused to them to give credits or allow 
a set-off, which ought to have been allowed against Morrison. 

The bill further insists, that inasmuch as in April, 1808, deer skins had fallen to 20 
cents per lb., and that as 15,000 ibs. of deer skins was the real thing contracted for, 
that 20 cents per lb. on that amount should be the measure of damages. 

The first question urged before this Court, is, that this being a penal bond, this 
Court, although the Court of Law did enter into the condition, and gave a con- 
struction thereto, are not ousted of their equitable jurisdiction to do so, and to pare 
down the damages if the complainants construction of the condition is right. 
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Second. That there should be a decree against Morrison, because it is alledged he 
undertook to give a credit of $2,000 on the bond, while he held it as agent, he at 
that time owing Manuel that amount, which credit he failed to give; and also, that 
one Menard owing Manuel Lisa $1,100, Morrison undertook to collect that, and 
credit it also on the bond, which he failed to do; and also that the bill alledges Mor- 
rison at that time was the real owner of the bond. And, thirdly; that the bond is 
to be considered as a peltry bond, and worth one-sixth less than a cash bond; there- 
fore, there must be a deduction of one-sixth; and that also, that the bond is to be so 
construed, that the value of 15,000 Ibs. of shaved deer skins, at the time of payment, 
shall be the measure of damages, which was 20 cents per lb., which would reduce 
the sum to $3,000 with interest. As to the first question, will a Court of Equity 
look into the condition of this bond, a Court of Law having done so, and given it a 
construction? There is no proposition more clear, than that a Court of Law, by the 
(143) common law, could not relieve against a penalty, (until authorized by statute.) 
The bill shows that judgment was given on the bond for $6,000 with interest. Thus 
it appears, the Court rendering that judgment, gave the condition of the bond a 
different construction from that sought for by complainants. Now if we should find 
that justice has been done, and a judgment has not been given for too much, the party 
has no right to complain, and in that event a disposition of the first point will be 
unnecessary. 

The exhibit marked A., which is a copy of the bond, and invoice of the sale of 
goods, for which the bond was given; the invoice shows a sale of 21,532 yards of 
merchandise, at 30 cents per yard, making $6,459 60-100. Thus it appears what the 
consideration of the bond was, and that it was really $6,000, calculating 100 cents to 
each dollar. 

It was proved that the custom set up did prevail, but whether that custom had the 
force of law or not, does not appear, nor does it appear that any such custom was 
in the mind of the parties at the time of making this contract; then, unless this 
custom amounted to law, it could have no effect on this contract, and at all events 
this mode of expounding contracts by parol evidence of the understanding of some, 
is extremely dangerous, and by law is not admissible. The contract must be ex- 
pounded from its face, and by the law of the land here ; then looking at the instrument 
and comparing it by the rules of law, the parties have liquidated their own damages 
to $6,000, which $6,000 is dischargable (if the party chooses) by the payment of 
15,000 Ibs. weight of deer skins ; if these deer skins are not paid, the debt neverthe- 
less remains fixed at $6,000. This, we are of opinion, is the true and lawful construction 
of this instrument, so that we cannot perceive injustice has been done by the defend- 
ants in Chancery, in requiring payment to that amount. If judgment had been 
given for the whole penalty, yet if the party would enter a release for all above the 
real demand, there would be no cause of complaint; now if the Court render judg- 
ment for the real demand, there would be no equitable cause of complaint; here, we 
(144) think, the judgment was not for too much, therefore no cause of complaint. 

The answer of Summers denies Morrison had any interest in the bond. Mor- 
rison’s answer also denies it, and no proof is brought on that point, so that matter is 
at rest. 

That mode of reasoning, which seeks to make the value of the peltry the measure 
of damages, we cannot comprehend ; it has no legal foundation ; the rule is the value 
of the thing when to be paid, is the measure of damages, unless the parties have 
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tixed the value; here the value is fixed, not in peltry, but in cents, a thing known to 
be law}; so that we see no reason for any thing alledged in the bill, nor for any thing 
brought in proof to reverse the decree of the Court of Chancery, in dismissing the 
bill, so far as relates to Guisse, Snider & Summers; we are also of opinion that the 
decree dismissing the bill as to Morrison, was right, for unless his bad faith, if any 
had been proved upon him, could be coupled with Guisse & Snider, the two parties 
could not be joined, and the rule is that several injuries cannot be joined in Chancery, 
any more than at law, as where several persons whose acts are disconnected, injure 
the same person; the remedy is several against each ; but Morrison denies the alle- 
gations of the bill against him, and there is no proof, but by one witness, without 
any circumstances to support the witness; therefore, on that ground, no decree could 
be against him. 

Let the decree of the Court of Chancery be affirmed, except so much thereof as 
gives three per cent. damages, which is hereby reversed; and that decree is hereby 
amended, so as to give six per cent. for damages on the amount, so enjoined ; and 
this Court do award for damages on the amount so decreed, by the said Court of 
Chancery, at the rate of eight per centum per annum, from the rendition thereof to 
this day, together with legal interest from this time until paid; and together also, 
with costs and charges by the defendants in this Court, laid out and expended; the 
whole to be levied of the estate ef I. Clamorgan and Manuel Lisa, in the hands of 
iheir respective executors. 


(145) Brock vt. OHara’s ApmM’R, 


t. When the declaration contained an averment that the note was presented for pay 
ment on the day it became due, according to the tenor and effect thereof, viz: on 
a particular day, the averment of the day under, viz: although repugnant to the 
previous averment, does not vitiate it, and the first averment is good after verdict, 
or on general demurrer. 

2. In an action by an endorsee, against the endorser of a promissory note, held, that 
the endorser was liable, before the remedy had been exhausted against the maker. 


ON WRIT OF ERROR from St. Louis Circuit Court. 


Cook, J., delivered the opinion of the Court. 


This was an action of assumpsit by the endorsee against the endorser of a nego~ 
tiable promissory note. The declaration sets out the making and endorsements of 
the note, in form, and alledges, that when the note became due and payable, accord 
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ing to the tenor and effect thereof, to wit: onthe 17th day of July (which was about 
sixty days after the expiration of the time limited for payment) it was duly presented 
and not paid, of which the defendant, on the day and year last aforesaid, had 
notice, &e. 

The defendant demurred to the declaration, and assigned, as special cause of de- 
murrer, that the plaintiff had not used proper diligence to recover of the maker of 
the note. The Circuit Court overruled the demurrer and judgment for the plaintiff; 
to reverse which, the defendant prosecuted his writ of error. Two exceptions are 
taken to the declaration ; first, that assigned as cause of demurrer, and secondly, that 
the time of presenting the note for payment, is insufficiently stated. The decision at 
the last term of this Court, in the case of the Bank ot Missouri v. Price, is decisive 
of the first point. The second point involves the consideration of two questions: 
first, whether the averment, that the note was presented for payment when it became 
due and payable according to the tenor and effect thereof, is sufficient in itself? and 
secondly, whether the day set out after the videlicit, being repugnant to the preceding 
(146) averment, is material? As to the sufficiency of the preceding averment, we 
have not been able to find any adjudged case in point; many of the precedents have 
the preceding averment, and also, the day stated under a videlicit, as in this case; 
and in Chitty on Bills, 539, note 8, American Edition, it is said, that where there is 
an express averment, that the note was presented when it became due, &c., as in this 
case, the day stated after the videlicit, is immaterial, and Bayley, 110, is then cited; 
other cases, analagous to this, seem to recognize this principle, that previous matter, 
substantially sufficient, although not strictly formal, shall not be vitiated by a subse- 
quent statement under a videlicit repugnant to it, as in the case of an action of eject- 
ment., The demise was averred on the second day of the month, and afterwards, to 
wit: on the first day of the same month, the defendant ejected him.. Lord Holt held 
the words under the videlicit, expressly contrary to the postea, and so might be 
rejected, 1 Chit. Pleading 233. In this case, the time laid under the videlicit is 
repugnant to the preceding averment, that the note was presented for payment when 
it became due and payable, according to the tenor and effect thereof, which might, in 
relation to other express and material averments in the declaration, be referred to a 
particular day, and so, would be good after verdict, or on general demurrer, and it 
was not specially assigned as a cause of demurrer. The Court see no error in the 
record. 

The judgment must, therefore, be affirmed with costs. 
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ST. LOUIS DISTRICT, OCTOBER TERM, 1821. 


(147) Rippicx & M’Narr v. GovERNoR oF THE TERRITORY OF MissouRt. 


1. A statute imposing a penalty for a newly created offence, or for a breach of duty, 
and defining a particular remedy, must be strictly pursued. 
. Inan action on the bond of a Sheriff, against his securities, conditioned for the 
faithful performance of his duties, according to law, and for the payment of all 
moneys he might collect, &c.; it is held, that they were not liable for an alledged 
breach that he did not settle with the Court, inasmuch, as the act which made 
Sheriffs collectors, provided that bonds should be given as collectors, and in case of 
neglect or refusal tosettle, particular remedy was provided. 

3. The intention of the Legislature governs the construction of the statute. 


ERROR, to the Circuit Court of the county of St. Louis. 


Jones, J., delivered the opinion of the Court. 


This was an action of debt, brought in that Court by the defendant in errror, for 
the use of the county of St. Louis, against the now plaintiffs, on the official bond 
given by John W. Thompson, late Sheriff of that county, in which they were his 
securities. 

The defendants having craved and obtained oyer of the bond and condition, which 
was, that Thompson should well and truly perform the duties of Sheriff of the cownty to 
which he was appointed, according to law, to the best of his knowledge and abilities, 
and make faithful payment of all moneys he might collect, either for the public or indi- 
viduals, plead performance, generally, of the condition of the said bond. 

To this plea the plaintiff replied, that Thompson, after the making of the said ob- 
ligation, and during the time he was such Sheriff, to wit: at a regular term of the 
Circuit Court for the county of St. Louis, in July, 1820, did not, although often re- 
quested, settle his accounts as such Sheriff of the said cownty, with the Circuit Court 
thereof, contrary to the statute, and the tenor and effect of the condition of the said 
bond. 

To this replication, there was a general demurrer and joinder, and the Circuit 
(148) Court gave judgment for the plaintiff, for the penalty of the bond, $7,500; to 
reverse which judgment, this writ of error was brought. 

The plaintiffs in error insisted, that the breach assigned in the replication is not 
without the condition of the bond, and that the act of July, 1813, ( Geyer’s Digest 372,) 
which defines the powers and duties of Sheriffs, makes it no part of their duties to 
settle their accounts with the Circuit, or any other Court. The defendant in error 
contended, that, by a subsequent act, passed in January, 1815, ( Geyer’s Digest 348,) 
the Sheriffs of the several counties were appointed assessors and collectors of the 
county revenue, in their respective counties ; and it was, by that act, made their du- 
ties to settle with the Courts of the proper county, at every regular term, and that, 
therefore, a neglect or refusal on the part of Thompson to make such settlement, at 
the term mentioned in the replication, was a breach of the condition of the bond. 
This was denied by the counsel for the plaintiffs, who contended that an action could 
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not be sustained on this bond, for such breach, by the last act cited, because it is 
further provided by that act, that if any Sheriff should neglect or refuse to settle 
with the Court as aforesaid, he should, for every such neglect or refusal, pay for the 
use of the county for which he was Sheriff, $100, to be recovered in the Circuit 
Court, in the name of the Justices of the County (now Circuit) Court, on motion 
of the Circuit Attorney, the Sheriff having ten days previovs notice, and for which 
sum and costs of execution should be issued as in other cases ; and they further con- 
tend, that no other recourse could be had against the Sheriff himself, much less 
against his securities, than such as is pointed out by the statute for a failure or ne- 
glect in making such settlement; and they also contended, that, as the Sheriffs, as 
county collectors, were, by the act of 1815, ( Geyer’s Digest 344,) obliged, before en- 
tering on the collection of taxes for county purposes, to enter into a bond, with two 
or more securities, in a sum at least double the amount of the Assessér’s list, to the 
Governor and his successors in office, conditioned, that he would faithfully collect and 
pay, according to law, all moneys by him collected for county purposes, the latter bond 
(149) could only be sued on for a breach of duty of the Sheriff, either as collector of 
the public revenue, or for neglect in making settlement with the Court. were it even 
adjudged that a default in making such settlement could be prosecuted for in any 
other manner than by motion in Court, in asummary way, as pointed out by the said 
act. 

It is an incontrovertible maxim of law, that a statute, imposing a penalty for a new 
created offence, or for a breach of duty, and defining the particular mode in which, 
aad before what tribunal the penalty shall be recoverable, must be strictly pursued. 

Before the passage of the act of 1815, it was no part of the Sheriff’s duty to make 
any settlement with the Court, nor indeed does it appear that he could have any set- 
tlements to make with them. As, however, that act imposed upon Sheriffs the duties 
of Assessor and Collector, for the performance of which duties, viz: those of col- 
lecting the county revenue, and paying it over to the orders of the Court, he was 
obliged to give an additional bond with securities, this Court has no hesitation in 
saying, that he and his securities in that bond would be liable, in case of a breach of 
the condition thereof; but it is their opinion, that neither the Sheriff himself, much 
less his securities in the bond declared on, which is for the performance of his duties 
as such, are liable for a breach of duty in the Sheriff, for not making settlement with 
the Court, as a specific penalty is imposed upon him for not doing so, to be recovered 
in a summary way, in the name of the Judges of the Court, and not, as in this case, 
in the name of the Governor of the Territory. 

In giving a construction toa statute, one question always presents itself to the con- 
sideration of the Court, viz: what was the intention of the Legislature? When we 
take into consideration, that this statute imposes new duties upon the Sheriff, and 
requires the performance of some of them to be guaranteed by a bond with security, 
and imposes a penalty, to be recovered in a certain manner, for neglecting others, we 
are are at once led to the conclusion, that they intended to provide, specifically, an 
(150) adequate remedy for the neglect of each particular duty thereby created ; and 
a different construction would subject the Sheriff to a liability, which we cannot 
reasonably suppose he ever intended to incur. 

This Court being of opinion, that the breach assigned in the replication is not 
within the condition of the bond declared on, it becomes necessary to take notice of 
the several objections made as to the insufficiency of that breach, as to matters of 
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form and substance ; it is, therefore, the opinion of this Court that the Circuit Court 
of the county of St. Louis, erred, in rendering judgment for the plaintiff, against the 
defendants in that Court, on the demurrer to the replication, but that the said Circuit 
Court ought to have rendered judgment thereon, for the said defendants, against the 
plaintiff below. It is, therefore, adjudged and ordered, that the said judgment of 
the said Circuit Court be, and the same is hereby reversed and annulled; and it is 
further adjudged and ordered, that the said Thomas F. Riddick and Alexander 
M’ Narr, recover against the county of St. Louis, their costs and charges by them 
expended in prosecuting their writ of error in this Court. 





Decisions of the Suprenie Court of Missouri, 


JACKSON DISTRICT, DECEMBER TERM, 1821, 


Davis v. Jusrices oF THE Cotnty Court or Care GrraRDEAU CoUNNTY, 


The offices of Cireuit Attorneys under the Territory of Missouri, were abolished on 
the 28th November, 1820, by the operation of the State Constitution, and the laws 
enacted in pursuance thereof; and the fees of Circuit Attorneys were thenceforth 
governed by the State laws. 


Jones, J., delivered the opinion of the Court. 


This was an application, nade by Mr. Davis, for a mandamus to be directed to the 
Jurtices of the said Court, commanding them to allow his account for certain fees, 
alledged to be due him from the county, for prosecuting, as Circuit Attorney for the 
late Tenitory of Missouri, certain bills of indictments at the Cireuit Court, held in 
und for the said county, at the December term, 1820. Mr. Davis, in support of the 
motion, read his own affidavit, which states, that he was commissioned as Cireuit 
Attorney, in the southern Circuit, under the Territorial Governinent, in 1820 :—that 
he continued in office until some time in January, as he believes:—that between 
April, 1820, and January, 1821, a constitution, forming a State Government, was 
adopted :—that the said constitution made provision for Tenitorial officers, that they 
should remain in office until they were superseded in office, and should receive the 
same fees therefor, as they had received under the ‘Territorial Government :—that at 
the December Court of 1820, for the county of Cape Girardeau, several indictments 


were found by the Grand Jury, on which the several individuals were arraigned, tried 


(152) and acquitted :—that the said Davis, on these indictments, by virtue of his 
‘Territorial office, claimed the fees arising therefrom, the same as under the Territo- 
rial Government, froin not having been superseded in office, under the State Govern- 
ment; and also, his having acted as Territorial Attorney by the direction of the 
Judge of the Cireuit Court:—that he presented the amount of his account to the 
County Court of Cape Girardeau county, with a full knowledge of those circum- 





. the 
fees, 
the 
d in 
the 
cuit 
that 
eel 
was 
hey 
the 
it at 
ents 


JACKSON DISTRICT, DECEMBER TERM, 1821. 


Davis v. the Justices, &c. 








stances, who decided, the laws passed in the month of November, 1820, regulating 
the fees of Circuit Attorneys, under the State Government, acted upon him as a 
State officer, because his commission bore date prior to the said December term of 
the said Court, though he had not received the commission, under the State, till after 
tue said term of said Court had expired ; nor did he take the oath, required on said 
commission, until February, and bars him of the fees arising on said indictments. 
‘The questione which present themselves to the consideration of the Court, are, 
whether, under our constitution, and the laws in force at the time of prosécuting the 
jndictments alluded to, the commission of Mr. Davis, as Territorial Circuit Attor- 
cy, Was not superseded; and whether, from the facts, as stated, he is entitled to 
ceive from the county, the fees claimed for prosecuting them? It is provided, in 
the Sth section of the schedule to the constitution, that persons holding offices under 
the Territory, should continue to hold them until superceded under the authority of 
the State, and should receive the same compensation which they had theretofore 
ieceived, in proportion to the time they should have been employed; and Mr. Davis 
secins to contend, that the office he held, as Circuit Attorney for the southern circuit, 
uder the Territorial Government, be continued to hold until he not only received 
his commission as Circuit Attorney for the State, in the fourth judicial circuit, but 
also, until he had been duly sworn and qualified. This Court is not of that opinion ; 
on the contrary, they think the offices of Circuit Attorneys, acting under authovity 
103) of the ‘Territory, ceased, at least, on the 28th November, 1820, when the act 
meerning the Attorney General for the State was passed, prior to which, that officer 
been commissioned and qualified under the authority of the State; and that, 
erefore, appointments made, of ‘Territorial Attorneys for cireuits, were consequently 
ictermined. By an act of 25th November, 1820, the State was divided into four 
idicial cirenits, and an act of the 28th of the same month, provides for the appoiut- 
ent of a Judge in each of the said judicial circuits; another act of the same date, 
provides for the appointment of Circuit Attorneys, in each of the circuits, other 
than that in which the seat of government might be, which appointments were 
io be made by the Supreme Court, not by the Governor, as provided for under 
the Territorial Government, who should receive a stated salary froin the State, 
and should also receive the same fees for their services as were theretofore allowed 
ty law: Provided, that in all criminal prosecutions, where the party might be 
acquitted, no fees should be allowed; the words and evident intention being, 
that the salary allowed them, should be their only compensation for such servi- 
ces. It being admitted that Mr. Davis’ commission, under the Siate Government, 
bears date before the sitting of the Circuit Court for Cape Girardeau county, in De- 
cember, 1820, when the services were performed, for which his claim against the 
county is founded, he would, were his claim to be allowed, receive double compen- 
sation for the same services—one from the county, and the other from the State, by 
way of salary—Mr. Davis being, in the opinion of the Cowt, entitled thereto, at 
least, from the date of his commission; and, even if he were not, this Court is of 
opinion, that it was not competent for the County Court to have allowed him the 
amount of his account, for services rendered ata time, when, by an express law, no 
such fees should be allowed. 
There is no error, therefore, in the decision of the County Court, in not allowing 
the account of the applicant; and his application for a mandamus, is, therefore, over- 
ruled, 
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(154) Brown v. THe SHerirr or Care Girarpeau County. 





When an execution in favor ef A. v. B., is returned that the money was not made 
by order of the plaintiff’s attorney, and an alias execution is issued and put in the 
hands of the Sheriff, subsequently to an execution in favor of C, ». B., and the pro 
perty levied on is not sufficient to satisfy both executions, the claim of C. is tobe 
first satisfied. A.’s first execution does not operate as a lien upon the property, 
after the writ has been returned. 

€uere.—Can such lien be continued by a succession of executions, without delay ? 










Cook, J., delivered the opinion of the Court. 






This motion is made on the following state of facts: The plaintiff, Brown, on the 
2d day of August, 1820, sued out a writ of fieri facias against William S. Gantt, upon 
which the Sheriff returned, that he had received a part of the money directed to be 
levied, and that the balance was not made by order of the plaintiff’s attorney, which 
order was also written on the execution. On the 2d of January, 1821, an execution 
issued from the Clerk’s office of the Circuit Court of Cape Girardeau county, against 
said Gantt, in favor of George Northcut, on which the Sheriff returned a part of the 
money made. On the 19th day of September, following, an alias execution in favor 
of Northcut issued, and was delivered to the Sheriff on the same day; and on the 
21st of the same month, an alias issued in favor of Brown, and was delivered to the 
Sheriff on the 27th. Northcut’s alias execution was levied on personal property of 
the defendant, which did not sell for enough to pay both executions. Upon Brown's 
last execution, the Sheriff returned no property found. 

The object of this motion is, to have the money made on Northcut’s execution 
applied to the discharge of Brown’s. The most important question presented for the 
consideration of this Court is, whether the lien created by the delivery of Brown's 
original execution to the Sheriff, continued upon the personal property of the defend- 
(155) ant, after that execution was returned, by order of the plaintiff’s attorney? 
Whether such lien may not be continued, by an immediate and undelayed succession 
of executions, is a question of great importance, and one which this Court would 
not decide, without mature consideration, and never pre-judge. By the laws of this 
State, the Sheriff is required to return executions to the Court by a day. This ques- 
tion does not present itself in this case, as the execution was returned by the express 
order of the plaintiff, without being levied, and nv alias sued out, until after another 
execution had been delivered to the Sheriff, about twelve months after the return of 
the original. If, under circumstances like these, the lien would continue, the con- 
sequences, might in some cases, be extremely inconvenient to debtors, and in others 
very prejudicial to the rights of other creditors. A plaintiff, by ordering his execu- 
tion to be returned, might tie up the hands of the debtor by holding his lien upon all 
the property he has, and so put it out of his power to dispose of it, even for the 
purpose of paying the debt. And on the other hand, a prior judgment creditor, by 
collusion with his debtor, might cover all the debtor’s property by continuing his 
prior lien; and it is not a conclusive answer to this, that the younger creditor may 
force the sale, by levying his younger execution, and so get what remains, after 
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satisfying the prior one ; because the dormant, after a lapse of time, may be forgotten 
by those even who knew of it at first, and the debtor might contract with others 
who never knew any thing about it; and, eventually, a prior lien, either forgotten ve 
never thought of by the subsequent creditor, wrest from his grasp the very property 
which induced him to credit the debtor. This Court are, therefore, of opinion, that 
it the time Northcut’s alias execution was delivered to the Sheriff, Brown had ne 
ien on the personal property of the defendant, Gantt. ; 
The motion must be denied. 
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Decisions of the Supreme Court of Missonvi, 


FAYETTE DISTRICT, APRIL TERM, 1822, 


(156) HicKMAN v, Barnes. 


1. A judgment may, as to matters of form, be amended at any time. 

2. When a plaintiff amends his declaration, and at the same time takes judgment by 
default, this Court will not reverse the judgment, unless a motion be made in the 
Court below to set aside the judgment, and the refusal of the Court is excepted to 
and made a part of the record. 

3. ‘To constitute a good service, the declaration or petition should, as well as the 
writ, be read by the Sheriff to derendant. 

4. After judgment by default, it is irregular to move for leave to plead, before a mo 
tion to set aside the judgment is made. (Note a.) 


IN ERROR. 
Jongs, J., delivered the opinion of the Court. 


This was an action of trover, brought by the defendant in error against the plain- 
tiff, in the Circuit Court of Howard county, returnable to March term, 1820, on the 
first day of which said term the then plaintiff, Barnes, in pursuance of leave given 
by the Court, amended his declaration by adding two new counts, charging the 
defendant, Hickman, with persuading and inducing the Constable of Franklin town- 
ship to levy on and selling certain heads of horses, the property of the plaintiff, 
then in possession of one Hezekiah Porter, (to whom they had been let to hire, by 
the plaintiff,) in virtue of executions issued on judgments obtained against said Por- 
ter, before a Justice of the Peace. The defendant, not appearing on the last day of 
the term, a judgment by default was entered against him, and an inquiry of damages 
awarded, to be executed at the then next term, viz: July term, 1820. In January 
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(157) term, 1821, the defendant moved the Court for leave to plead to the declaration, 
supported by his affidavit, of having a just and lawful defence; that he wished for 
no delay, but was ready to go to trial upon the merits. This motion being overruled 
by the Court, a jury was sworn, who assessed the plaintiff’s damages ; whereupon 
judgment was entered for the plaintiff. The defendant then moved to set aside the 
judginent for irregularity, and also in arrest of judgment, which motion, aiter argu- 
ment, was overruled. After which, the plaintiff, on motion, obtained leave to amend 
the award, as to the entry of the interlocutory judgment, which was accordingly 
done. 

The errors assigned are, first: That there is no judgment by default, rendered 
against the defendant below, to warrant or support the final judgment. Second: 
That leave was refused the defendant below to plead to the action, on his motion 
and affidavit filed—plea in nullo est erratum. The interlocutory judgment originally 
entered, after stating the defendant’s default, on being solemnly called, proceeds thus : 
+» Whereupon, it not appearing certainly to the Court what judgment shall be entered 
in the premises against him, (the defendant,) therefore, it is considered, that a jury 
be summoned at the next term of this Court, to inquire of the damages,” &c. And 
it is contended by the counsel for the plaintiff in error, that the entry so made is not 
only informal but void, and does not amount to be a judgment rendered by the Court. 
This Court is of opinion, that although the entry is not strictly formal, yet that suffi- 
ciently appears to show, that a judgment by default was rendered by the Court 
against the defendant, the entering up of which, in due form, is the duty of the Clerk ; 
and as a misprison of the Clerk is clearly amendable by our statute of jeofails, the 
Court is of opinion that the Circuit Court did not err in ordering the amendment 
prayed for in the entry of the interlocutory judgment, the principle being well estab- 
lished that amendments, in point of form, may be made, not only during the term, 
but at any subsequent one. = 

The other matter assigned for error, is, the refusal of the Circuit Court to permit 
(158) the defendant to plead to the action, (on an affidavit being filed, of his having 
a legal defence,) before the inquiry was executed. This Court is of opinion, that if 
the defendant below had moved the Circuit Court to set aside the interlocutory judg- 
ment, and it had refused to do so, and that refusal had been made part of the record | 
and excepted to, this Court would have reversed the opinion of the Circuit Court, 
and sent the cause back, with instructions to set aside the interlocutory judgment, so 
as to give the defendant an opportunity to plead to the action. The invariable prac- 
tice, as well in the late Superior Court, and they believe, in all the Circuit Courts. 
has been, where the plaintiff amends his declaration in any material points, to allow 
the defendant until the ensuing term, to file his pleas. This is consonant to the true 
intent and meaning of the statute, which requires fifteen days’ notice of the 
true cause of action to be served upon the defendant, so as to give him time to con- 
sider of the proper defence he ought to make to the action, as stated in the declara- 
tion. This he would not have, if the plaintiff, by amending his declaration, and 
adding new counts for other causes of action, which might materially alter the 
defence of the defendant; and, therefore, he ought to have to the next term to file his 
pleas to the whole declaration, as amended. This Court do not concur with the 
position taken by the counsel for the plaintiff below, that there is no necessity of 
reading the declaration to the defendant, at the time of the service of the writ, and 
that the reading of the writ alone, is a sufficient service—the words of our statute 
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being positive, that the Sheriff shall read the writ, declaration, petition or statement, 
to the defendant; and this Court is of opinion, that the disjunctive “ or,” applies to 
the declaration, petition or statement, only, and that the reading of the writ, together 
with the declaration, petition or statement, whichever of them may have been filed 
as the cause of complaint, is indispensably necessary, so as to constitute a good 
service. As the defendant below’s motion to the Court, was only to permit him to 
plead, we are of opinion, that there was no error in the Circuit Court, in refusing 
(159) this permission ; and if it had given this permission, it would have been clearly 
e.roneous, as no plea can be permitted to be entered, as long as an interlocutory 
judgment is in force. The motion, therefore, ought to have been, to set aside the 
judgment, and then, for leave to plead, which, this Court are inclined to think, would, 
if applied for, have been granted by the Circuit Court. 

Let the judgment be affirmed, with damages, at the rate of ten per cent. per an- 
uum thereon, from the rendition of the judgment until this day, and legal interest o 


the amount thereof, until paid, together with costs. 


(a.) See Whiting et al. v. Budd, 5 Mo. R., p. 446 


Carson & CANOLE, Apm’R., &c., v. CLARK. 


fn an action of debt, on writing obligatory, when defendant pleaded, first, payment 
secondly, that he executed the bond as security, and had given the plaintiff notice 
to institute suit against the defendant, which was not done in due time, and issues 
taken on both pleas, the bond need not be produced on trial. 


ERROR from the Circuit Court of Howard county. 


McGirk, C. J., delivered the opinion of the Court. 


This was an action of debt ona bill, single obligatory. Clark, the defendant, 
pleaded a plea, that in the bill single, &c., he was only security for one Lucas, and 
that, in pursuance of the statute in such cases made and provided, he had given no- 
tice to plaintiffs to commence their suit against Lucas, which was not done in ¢ 
time, &c.; and a plea of payment was pleaded by Lucas, the principal in thir -sse. 
On both these pleas, issues are taken to the country. On the trial of the issue taken 
by Clark, his counsel moved the Court to instruct the jury, that unless the plaintiffs 
produced the writing declared on in evidence to them, that they could not recover 
(160) against Clark, which writing was not produced, and the jury found for the de- 








itement, 
plies to 
ogether 
en filed 
a good 

him to 
refusing 
| clearly 
ocutory 
side the 
would, 


per ah- 


erest o1 


yment 
r notice 
d issues 


endant, 
as, and 


ven no- 


‘in? 

is “ase. 
e taken 
laintiffs 
recover 
the de- 


FAYETTE DISTRICT, APRIL TERM, 1822. 





Carson & Canole, Adm.’r &c., v. Clarke. 





fendant, Clark; to which instruction of the Court, the plaintiffs’ counsel excepted, 
and there being judgment for the defendant, the cause is brought here for reversal. 

The point submitted to the consideration of this Court, is avery clear one. It 
would have been to no purpose to have produced this bond; it would not have 
proved any of the matters in issue. If there had been any thing in the papers that 
would have militated for the defendant, he should have craved oyer of the bond, and 
set it out on the record. It is true, it is laid down as law, that on executing a writ 
of inquiry on a judgment by default, on an action on a promissory note, the Court 
will require the production of the note, (3 T. R. 302); but this doctrine has never 
been extended to actions on bonds. 

The case before the Court, is the case of an issue on a collateral matter, and the 
rules of law that govern evidence on the trials of issues, must govern thiscase. One 
rule is, that which is admitted, need not be proved, nor is any proof required thereto ; 
and, also, no proof is to be admitted or required, of that which is not in issue. 
Here, the facts in issue were extraneous the bond, with which the bond had nothing 
todo. The existence of the bond is admitted by the plea; its production, therefore, 
was not necessary. If the defendant knew endorsements of payment were on the 
bond, and he had pleaded payment, he might, perhaps, have compelled its production, 
by giving previous notice to produce it. The argument used here for defendant, 
that the issue is found for defendant, and that, being thus found, the judgment ought 
to stand. This is not a good argument, inasmuch as the instruction given by the 
Court might have been the reason for that finding. It is true, this Court will not re- 
verse, for error, on abstract points of law. But the point here is no abstract point of 
law; it strikes at the very right of recovery. 

This Court is of opinion, the instruction of the Circuit Court to the jury, was 
wrong. The judgment is, therefore, reversed. The cause is remanded to the Circuit 
Court to be tried again, and if the point hereby decided, again comes up, the Court 
(161) is instructed to rule it for the plaintiff. 





SUPREME COURT OF MISSOURI. 


CARROLL, ADM.’R v. CORN. 


The statute which provides, that any writing, upon which an action is founded, shal 
be received in evidence, and its execution shall not be denied, except by plea, 
supported by affidavit, operates only asa change of the rule of evidence, which 
required the execution to be proved. (Note a.) 


IN ERROR. 
Coox, J., delivered the opinion of the Court. 


This was an action of assumpsit, founded on a promissory note, given by the intes- 
tate, Henry Carroll, in his lifetime, to the defendant in error. ‘The defendant plead 
non-assumpsit, and that he was not the administrator of the said Henry Carroll. 
The plaintiff demurred, generally, to the plea of non-assumpsit, and took issue on 
the other plea. 

The points presented for the consideration of this Court, and relied on for the 
reversal of the judgment of the Circuit Court, are, that the Court erred in sustaining 
the demurrer to the plea of non-assumpsit, and also, in refusing to exclude the record 
of the letters of administration, offered in evidence by the plaintiff, as stated in the 
bill of exceptions, in support of the judgment of the Circuit Court on the demurrer. 
A statutory provision of this State, ( Digest 250, sec. 2,) is alone relied on, which, it 
is contended, gives to simple contraet writings, equal dignity with sealed instruments, 
except as to the operation of the statute of limitations. This construction of the 
statute, we conceive, is much broader than the Legislature intended, or the words of 
it will warrant; the substance of the provision is, that any writing, upon which an 
(162) action is founded, shall be received in evidence of the debt or duty for which 
it was given ; and the execution of such writing shall not be denied, unless by plea, 
supported by affidavit. The whole effect of this provision is, to change a rule of 
evidence, by which the plaintiff was bound to prove the execution of a simple con- 
tract writing, before the writing itself could be given in evidence of the debt or duty 
for which it was given; and although, at common law, the plea of non-assumpsit 
imposed this necessity upon the plaintiff, yet its operation is not thus limited ; it puts 
him to the proof of every matter of fact necessary to his recovery, and lets in, in 
most cases, every defence which the nature of the action will admit of. This Court 
finds no difficulty in construing the statute referred, as to the manner in which the 
execution of the simple contract writing declared on, shall be put in issue. It mani- 
festly contemplates a special plea, im terms denying the execution of such writing. 
On the other points, the Court see no error in the record. 

The judgment must be reversed, with costs, the cause sent again to the Circuit 
Court, and judgment rendered for the defendant on the demurrer to the plea of non- 
asswmpsit, unless the plaintiff shali ask leave te withdraw his demurrer, and take 
issue on the plea. 


(a.) See Buckhart v, Watkins, 4 Mo. R., p. 735 Foster v. Nowlin, 4 Mo. R., p. 185 
Warne v. Anderson, 7 Mo. R., p. 46. 
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(163) Tate v. Barcrort. 


1. When A. covenants that he would become responsible for half of a certain note, 
executed by B. & C. to D., and would free B. from all costs that might accrue on 
said note ; held, thatC. need not be made a party—that B. could sue for half the 
amount of the note, as well as costs —that it is not necessary to alledge arecovery on 
the note—that a breach that A. did not become responsible and free B. from costs, 
was good after verdict. 

. Adeclaration in covenant is bad, when it does not show with whom the defendant 
covenanted. (Note a.) 

. When judgment is rendered for the right party, as appears by the whole record, it 
ought to stand. 


APPEAL from the Circuit Court of Howard county. 


M’Girk, C. J., delivered the opinion of the Court. 


This was an action of covenant brought by Tate, the appellant, aguinst Barcroft. 
The declaration states, that on the —— day of , &c., the said Elias made his 
covenant, (without saying to whom he made it,) and that he thereby covenanted, 
(without saying with whom,) that he would become responsible, (without saying to 
whom,) for the one-half of a certain note for $408, given ‘by Tate, and one Turby, 
to W. V. Rector & Co.; and also, that he, Barcroft, would forever free the said Tate 
from any costs that might accrue on said note. The breach is, that Bareroft did not 
become responsible and free the said Tate from costs, &c. / pleaof accord and 
satisfaction is pleaded, and issue thereon. The Court find for plaintiff, and assess 
damages, &c. A motion is made in arrest of judgment, on the following reasons : 
First, Turby is jointly interested, and is not a party. Second, That if Tate could 
sue alone, it would only be for costs that would accrue. Third, It has not heen al- 
ledged in the declaration, that: judgment was recovered on the note of Tate to 
Rector & Co., for which, the writing declared on, was given as an indemnity. 
Fourth, The breach is not sufficiently assigned. Upon these reasons the Court ar- 
rested the judgment. As to the first objection, there is nothing in it. As to the sec~ 
ond, that Tate could only sue for costs, if he could sue at all, he must sue for all, 
(164) for Barcroft binds himselt to become responsible. The breach is, that he has 
not done it. This objection is not tenable. The third objection is, the want of the 
allegation that judgment was recovered against Tate, on the note to Rector & Co. 
The undertaking is not that Bareroft will indemnify, but that he will become respon- 
sible. The breach is, that he has not become responsible, &c.; therefore, this objec- 
tion is not well founded. Fourth, The breach is not sufficiently assigned. The 
breach here is as large as the covenant, and that is enough. If a breach is not well 
assigned, in most cases, it is only cause of demurrer, and not cause in arrest of judg- 
ment. The breach is, perhaps, larger than the covenant, but should have been de- 
murred to; so this objection fails. But, yet, this judgment of the Circuit Court 
cannot be reversed, because, on the whole record, judgment is given for the right 
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party. The declaration should have stated with whom Barcroft covenanted, and to 
whom he was to become responsible, which it does not do. It is, therefore, defect- 
ive, and such a one as no judgment ought to be given on. It is a rule of revising 
Courts, that if, on the whole of the record, judgment is given for the right party, it 
ought to stand. 

Therefore, this judgment is affirmed, with costs. 


(a.) See Laberge v. McCausland, 3 Mo. R., p. 585. 
Keatly v. McLaugherty, 4 “ “ 22): 





BaiLy v. GENTRY AND WIFE. 


i. It is the duty of the Court to inquire into the constitutionality of an act of the 
Legislature. 

2. The act of the Legislature of this State, granting a stay of execution for two and 
a half years, unless the plaintiff or his agent will endorse thereon, that property at 
two-thirds of its value, will be taken in satisfaction, is repugnant to the Constitu- 
tion of the United States and of this State, and, thererore, void (Note a.) 


Cook, J., delivered the opinion of the Court. 


This is an application for a supersedeas, in the following case: Gentry and wife 
obtained judgment against Baily in the Circuit Court of Cooper county, in an action 
(165) of debt, founded on his bill obligatory; and on the 9th day of September; 
1821, caused an execution to issue thereon, on which the Sheriff returned, that on 
the Ist day of October, 1821, he levied said execution on a negro man, the property 
of the defendant, and there being no endorsement thereon, by the plaintiff, the de- 
fendant, on the 13th day of February, 1822, offered his bond, with security, agreea- 
bly to law, to stay all further proceedings on said execution, which bond he had 
taken as sufficient, and returned it with the execution. The plaintiff moved the 
Court to quash the proceedings of the Sheriff, in taking said bond, and award to them 
an alias execution, on the ground, that the law, under which the Sheriff acted, was 
unconstitutional and void; whereupon, the Court adjudged, that the proceedings had 
on said execution be quashed and set aside, and the plaintiff have an alias execution. 
In support of the application, it is insisted, first, that the Circuit Court erred in set- 
ting aside the proceedings of the Sheriff on the execution, and secondly, in awarding 
an alias execution. In support of the first error assigned, the act of the last session 
of the General Assembly of this State, pointing out the manner in which execution 
may be stayed, &c., is relied on. The application is opposed, on the ground, that 80 
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much of the act referred to, as provides for staying executions, is repugnant to the 
Constitution of the United States, and to the Constitution of this State, and, there- 
fore, void : first, because it impairs the obligation of contracts ; secondly, because, in 
effect, it makes something else, besides gold and silver coin, a tender in pay- 
ment of debts; thirdly, because it is retrospective in its operation; and fourthly, 
because it would effect an unconstitutional delay of justice. 

It is contended, in support of the application, first, that the act under consideration 
is not repugnant to the Constitution of the United States, nor to the Constitution of 
this State ; and secondly, that the Court is bound to observe the provisions of the 
ict of the General Assembly, without regard to the Constitution. 

The last point is first in order, inasmuch as it tends to preclude any investigation 
(166) of the validity of the act. It will, therefore, be first considered. A course of 
adjudication, almost entirely uniform and uninterrupted since the adoption of the 
Federal and State Constitutions, as well in the Supreme Court of the United States 

in most of the State Courts, would (but for the zealous manner in which this 
point was urged in argument, ) have been deemed satisfactory and conclusive. It is 
contended that the judiciary, in deciding on the validity of the acts of the Legisla- 
ture, usurps a supremacy in government destructive of the powers and independence 

{ its co-ordinate branches, and that the decision of the Court, pronouncing such act 
constitutional, is a virtual repeal thereof. If the declared will of the Legislature, 
whether consonant or repugnant to the Constitution, has the force and effect of law, 
and the co-ordinate branches of the government bound to conform to it, until the 
Legislature itself shall declare a different will, then is the Constitution. as to that 
body, a mere nullity, a dead letter, and the acts of one branch of the government, 
created by, and deriving all its powers under the Constitution, are paramount to it. 
That the Legislature are not under the control of any other branch of the govern- 
ment, as to what they shall do or omit to do, is clear; as in the case put in argument, 
that if they should neglect to assemble for the purpose of enacting laws necessary 
for the government of the State, or being assembled, should (in cases where legisla- 
tive aid is necessary to give effect to constitutional provisions, in relation to other 
branches of the government, ) exercise their powers so improvidently as to embarrass 
the administration of justice, the judiciary would neither be competent to command 
them to meet and enact laws, nor to modify what they had done, but must decide 
and construe their express enactments. To the objection that the Court, in deciding 
an act of the Legislature te be unconstitutional, virtually repeals the law, it is but 
necessary to answer, that it is not the judgment of the Court which destroys the 
effect of the act; the Legislature being prohibited, by the Constitution, from passing 
such law, the act itself is void, and therefore requires no act of the Court, or any 
other authority, to repeal it.. Since the case of Marbury v. Madison, decided in the 
(167) Supreme Court of the United States, (1 Cranch’s Rep. 137,) this question has 
been generally looked upon as settled. 


M’Grrx, C. J. 


In thé second section of the sixth article of the constitution of the United States, 
it is provided, that “this constitution, and the laws of the United States, made in 
pursuance thereof, &c., shall be the supreme law of the land; and the Judges in 
every State shall be bound thereby, any thing in the constitution or laws of any State 
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to the contrary notwithstanding.” It it conceived that this provision not only gives 
the power to the State Judges, but expressly makes it their duty, to decide on the 
constitutionality of the laws of the State, whenever they are supposed to conflict 
with the constitution of the United States. But on the question, whose province is 
it to decide whether acts of the State Legislature contravene the State constitution? 
our constitution is silent. The powers of the government are divided into three dis. 
tinct departinents, each of which is to be confided to a separate magistracy, (art. 2, 
of constitution of this State.) The third article creates the legislative power, and 
vests it ina General Assembly. The fourth article creates and vests the supreme 
executive power in a Governor. The fifth article creates and vests the judicial 
power, in matters of law and equity, in a Supreme Court, and other Courts, therein 
provided for. The constitution of the United States makes a similar distribution of 
the powers of the general government, and, under this distribution of power, we find 
the Supreme Court of the United States deciding on the constitutionality of the acts 
of Congress, although there is nothing in that constitution expressly authorizing that 
Court to do so. The case above referred to, in 1 Cranch, was an application on the 
part of Marbury, (founded on the act of Congress which authorizes the Supreme 
Court of the United States to issue writs of mandamus, in cases warranted by the 
principles and usages of law, to any Courts appointed, or persons holding office under 
the authority of the United States,) for a mandainus to compel Mr. Madison, Secre- 
(168) tary of State, to deliver a commission. The Court refused to award the man- 
damus, on the ground, that the act of Congress relied on, was unconstitutional, and 
in support of that opinion, say: “It is emphatically the duty of the Court to say 
what the law is; and, if two laws conflict with each other, the Court must decide 
on the operation of each.” And in another part of the opinion, page 178: “ So, ifa 


law be in opposition to the Constitution, if the law and Constitution both apply toa 


particular case, so that the Court must either decide that case conformably to the law, 
disregarding the Constitution, or conformably to the Constitution, disregarding the 
law, the Court must determine which of the conflicting rules govern'the case. This 
is of the very essence of judicial duty.” If, then, the Courts are to regard the Con- 
stitution, and the Constitution is superior to any ordinary act of the Legislature, the 
Constitution, and not such ordinary act, must govern the case to which they both 
apply. Those, then, who controvert the principle, that the Constitution is to be 
considered in Court, a paramount law, are reduced to the necessity of maintaining, 
that Courts must close their eyes on the constitution, and see only the law. This 
doctrine would subvert the very foundation of all written constitutions. And again, 
page 180: “ Why, otherwise, does the Constitution direct the Judges to take an oath 
to support it? This oath certainly applies, in an especial manner, to their conduet 
in their official character. How immoral to impose it on them, if they were to be 
used as the instruments, and the known instruments, to violate what they swear to 
support.” In the case of M’Culloch v. the State of Maryland et als., reported 4 
W heaton, 316, the constitutionality of the act of Congress incorporating the Pre- 
sident, Directors and Company of the Bank uf the United States, was the direct 
question; yet the competency of the Court to decide on the constitutionality of the 
act, was not questioned. 

The next question for consideration is, did the Circuit Court err in setting aside the 
return of the Sheriff on the execution? And this necessarily leads us to consider the 
act of the General Assembly of this State, upon the validity of which this question 
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(169) depends. It authorizes the Sheriff, in terms, to make the return he did ; and if 
the act is constitutional, the proceedings and return of the Sheriff were right, and the 
Circuit Court erred in quashing said return, But if the act be unconstitutional, then 
there is no error on that point, In deciding this question, we shall consider the 
objections to the act, in the order in which they are arranged in the»preceding part 
of this opinion. First, does this act impair the obligation of contracts? The act 
substantially provides, in the first section, that valuers shall be appointed, whose duty 
it shall be, to appraise all property, real or personal, taken under executions issued 
by Courts of record or Justices of the Peace. The second section provides, that 
when any execution shall issue on any judgment heretofore obtained, or hereafter to 
be obtained, &c., it shall and may be lawful for the creditor, his agent or attorney, to 
endorse on said execution or order of sale, that the plaintiff will take property at two- 
thirds of its appraised value, in discharge of the whole or part of the execution, or 
order of sale; that the Sheriff shall make a levy on property, have it appraised or 
valued, and that if the money is not paid at a given time, then the Sheriff shall pro- 
ceed to sell the property at two-thirds of its appraised yalue, if it will sell for so 
much; if not, he is required to deliver it over to the plaintiff, at two-thirds of such 
appraised value, in discharge of the execution. 

The third section provides that in all cases where an execution, &e., is issued, and 
no endorsement is made in pursuance of the second section, there shall be a stay of 
any further proceedings on such execution, &c., for the period of two and a half 
years thereafter, provided the defendant will give a bond to the amount of the execu- 
tion and interest, with security, to be approved of by the Sheriff. It also provides 
that real estate may be substituted, in lieu of personal security, under certain restric- 
tions. ‘The tenth section extends the provisions of the second section to executions 
issued, or to be issued before the taking effect of the act. The act also provides that 
no execution shall issue after one has been previously stayed, unless under particular 
circumstances. The first inquiry is, do the provisions of this act, in staying execu- 
(170) tions, impair the obligation of contracts? First, what isa contract? Secondly, 
what is its obligation? A contract is an agreement to do, or not to do, a particular 
thing. Next, what is its obligation? In the case of Sturges v. Crowningshield, (4 
W heat. 122,) the Supreme Court of the United States give the definition both of a 
contract and its obligation. The Legislature of New York had passed an insolvent 
law, by which the debtor as well as the debt might be discharged. The question 
arose, in that case, whether the law was constitutional. ‘The Court declared the law 
unconstitutional and void, so far as it released the debt, because it impaired the obli- 
gation of contracts. Chief Justice Marshall, in delivering the opinion of the Court, 
page 197, says: * A contract is an agreement to do, or not to do, a particular thing ; 
the law binds him to perform his undertaking, and this is, of course, the obligation 
of his contract.” In the case at bar, the defendant has given his promissory note to 
pay the plaintiff a sum of money, on or before a certain day. ‘The contract binds 
him to pay that sum at that day, and this is its obligation. In this definition of ,the 
obligation of a contract, we must heartily acquiesce. 

The obligation of the contract extends further than to pay on a particular day ; it 
continues until the debt is paid, or the act performed. ‘The Constitution of the 
United States, art. 1, see. 10, is as follows: “ No State shall enter into any treaty of 
alliance or confederation, grant letters of marque and reprisal, coin money, emit bills 
of credit, make any thing but gold and silver coin a tender in payment of debts, pass 
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any bill of attainder, ex post facto law, or law impairing the obligation of contracts,” 
And the 17th sec. of the 13th art. of the Constitution of this State, says that no ex 
post facto law, or law impairing the obligation of contracts, can be passed. Here 
are two express prohibitions against the Legislature impairing the obligation of con. 
tracts. We have seen what a contract is, and what is its obligation; and now the 
question naturally and necessarily arises, does the law under consideration impair the 
obligation of contracts? We approach this question with a full sense of the respon- 
(171) sibility we are under. When the legislative department of government enact 
a law, the question of its validity should be approached by all persons, and particu. 
larly by Courts of Justice, with great caution and circumspection. To impair, in 
the sense in which it was used in both the Constitutions, means to alter so as to make 
the contract more beneficial to one party, and less so to the other, than by its terms 
it purporied to be; and the Supreme Court of the United States, in Sturgis v. Crown- 
ingshield, (4 Wheat. 197,) declare that any law that releases a part of the obligation, 
in the literal sense of the word, impairs it. The means afforded to enforce satisfac- 
tion for a breach of contract, are, perhaps, of themselves, no part of the contract. 
But yet they may form a part of the binding force of the contract ; for, without legal 
means to enforce the performance of a contract, it can have no legal effect. It is, in 
law, as if no contract existed. In the case before the Court, the right has been 
ascertained, the contract proved to exist. The plaintiffs have a right to enjoy the 
sum of money now, and the act in question says the party shall not enjoy this right 
for two and a half years hereafter. 

This violates the legal obligation of the contract, and the law is repugnant to the 
Constitutions of the United States and of this State. It is true, there is a distinction 
between the remedy and the thing to be remedied. The Legislature may modify the 
remedy, but they cannot constitutionally take away all remedy; for the 7th section 
of the 13th article of our Constitution says: “Courts of justice ought to be open to 
every person,” and “ certain remedy afforded, without sale, denial or delay ;” so that 
by this section, there must always be a remedy, and this remedy is to be applied 
without any postponement or hinderance. It is a fixed principle of the English 
government, whose concern for private rights is by no means equal to that of ours, 
that want of right and want of remedy are precisely the same thing, 1 Bac. Abr. If 
this is a sound principle, it will follow, that whatever impairs remedy, impairs right. 
When the remedy is destroyed, the right is also. It surely cannot be contended, that 
(172) a postponement of the plaintiff’s means of obtaining possession of his right, is 
any remedy for him, or that it enters into the composition of remedy. Remedy, in 
law, is the means afforded by law to obtain aright. This statute affords means to 
postpone and defer the obtaining of right, and is, therefore, not remedial with respect 
to the great ends of government and justice, nor in a constitutional sense. The 
Court will pass by the objection, that the law is retrospective in its operation, con- 
sidering the merits of the application embraced in the pther points. 


Cook, J. 


It is next objected that the act under consideration, in effect. makes property a 
tender in payment of debts. The 1st clause of the 10th section of the 1st article of 
the Constitution of the United States, provides that “ No State shall make any thing 
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but gold and silver coin a tender in payment of debts.” In adopting this provision, 
the framers of that instrument used terms of certain and established import. Let us 
inquire what a tender is, and what its consequences, in cases within the meaning of 
the Constitution. If one person owes to another a certain sum of money, this is a 
debt; it is the duty of the debtor to produce to the creditor that sum of money, and 
otfer to pay it to him: this is a tender; and if the debt so tendered, is not received 
by the creditor, the debtor is thereby discharged from the duty of tendering it 
again, until it shall have been legally demanded by the creditor: and this is its con- 
sequences. 

The act under consideration does not, in terms, authorize the debtor to tender 
property in discharge of his debt, but requires the creditor to endorse his consent, so 
to receive it, on his execution, under the penalty of being delayed in the enjoyment 
of his right, for the period of two years and a half. If, then, we define a tender in 
general terms to be an act on the part of the debtor, which affords some exemp- 
tion to him, and works a correspondent inconvenience to the creditor, we shall find 
that the exemption afforded the defendant, by the operation of this law, is more 
(173) beneficial to him, and the inconvenience imposed onthe creditor is much 
greater than would result from an actual tender made by the debtor himself. Con- 
struing the Constitution, then, to prohibit the States from passing laws, the effect of 
which would be to induce the creditor to receive something else than gold and silver 
coin in payment of the debt due him, in order to avoid an inconvenience that would 
result on his failure to do so, we are led to the conclusion that the act under consid- 
eration is repugnant to the provision of the Constitution of the United States, last 
referred to. 

It is also contended that this provision is void, because it would effect an uncon- 
stitutional delay of justice. The seventh section of our declaration of rights, article 
thirteenth of our Constitution, requires that “ Courts of Justice be open to every 
person, and certain remedy afforded for every injury to person, property or character, 
and that right and justice be administered without sale, denial or delay.” In this 
provision is included every injury to which a man is subject, either in his person, 
property or reputation, and every question of right that can become a subject of 
judicial investigation. It operates alike on every branch of the government con- 
cerned in the administration of justice. Of the Legislature, it requires the enactment 
of such laws as may be convenient and necessary for the speedy administration of 
justice ; that “ Courts of Justice be open to every person ;” and when the jurisdic- 
tion of a Court has attached to any question of right, we must understand this 
provision as requiring such Court, notwithstanding any law, usage or custom to the 
contrary, to administer right and justice in such case, without sale, denial or delay. 
The next inquiry, then, is, what is a delay of justice within the meaning of this 
clause of our Constitution? It does not, it cannot mean, that whenever in fact an 
injury has been done or suffered, no time shall intervene before such injury shall be 
redressed ; nor can it mean that no time shall be afforded the person complained of, 
to controvert the charge brought against him. This would take away the means of 
(174) doing justice. We must, then, give to the terms of the provision a reasonable 
and operative construction, which appears to be this: that reasonable means shall be 
employed to ascertain right, and when that is legally done, justice shall be adminis- 
tered as speedily as may be, according to the usual operation of legal process. Any 
legislative provision, then, the effects of which tend not to the legal ascertainment of 
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right, but alone to the delay of justice, is repugnant to the provision of our Consti. 
tution last mentioned. If the word “ delay ” is to be understood in its common ani 
received acceptation, (the only proper mode of interpreting words in common use,) 
which is, to hinder, defer or frustrate, we are unavoidably led to the conclusion thet 
the act under consideration does “delay” justice, in the literal sense of the word, 
and in the sense in which our convention used it. 

In the case before the Court, the right of the plaintiffs to have of the defendant; 
certain sum of money, is legally ascertained. Justice requires, that that sum of 
money should be paid by him to them, and by the provision of the act under cov. 
sideration, that payment is deferred or delayed for the period of two years and a hail. 
It is true the act presents to the creditor the alternative of communicating his de- 
mand for something else, or of submitting to the delay ; but, whether he makes the 
one choice or the other, it is under the influence of a legislative provision, repugnan; 
to the Constitution ; for, if he elects to submit to delay, the administration of justice 
is deferred ; and, if he consents to take property in payment of his debt, as he is 
driven to this choice by the binderance of justice, then justice is denied to him, his 
right to receive money, instead of property, being ascertained. The Circuit Cowt, 
therefore, did not err in setting aside the bond and Sheriff’s return. 


M’GirK, C. J. 


But yet, there is some further difficulty in this case. It being the opinion of this 
Court, that a supersedeas ought not to be granted, because the Court set aside the 
return of the Sheriff, on the ground of its being unauthorized, then there has, as the 
return shows, been a levy, and the law on this subject appears settled, that an alias 
(175) execution cannot regularly be issued, by all the cases put by the books. The 
defendant appears to have been deprived of his property, and, therefore, until the 
levy is exhausted, it is unjust his property should be subjected again; and we are 
inclined to the opinion, that if it appeared by the Sheriff’s return, that the defendant 
had received his property again, and more especially, if he had received it at his own 
instance, that then the relation between him and his creditor would not be altered. 
But, however the fact may be in this case, it does not appear whether the property 
has been restored or not; at all events, if it has been restored, the Sheriff may re-take 
and sell; if it has not been restored, the Sheriff may still sell, without a new execu- 
tion. Therefore, the alias ought not to have been awarded. 

Let the supersedeas go. 


(a.) See Bumgardner v. the Circuit Court of Howard county, 4 Mo. R., p. 50; 
Little v. Seymour & Bool, 6 Mo. R., p. 169. 
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PARMER, TO USE OF ATCHISON, v. Moore. 


An action of debt lies on a bail bond given to a Sheriff. 
On such a bond, the suit is properly brought in the name of the Sheriff. 


IN ERROR. 


Per Curiam. This being an action of debt, founded on a bail bond, the defendant, 
after craving oyer of the bond and cordition, plead that it was executed by him as 
bail; that the said bail bond had been, or was returned, by said Sheriff, and had not 
been excepted to, quashed, or set aside; nor said Sheriff made co-defendant in the 
suit, in which it was so by him taken as Sheriff; and that the Sheriff had not suffered 
any damages or injury, by reason of the non-performance of any part of the condi- 
tion of said bond. This plea, on demurrer, was, by the Circuit Court, adjudged good; 
and to reverse that judgment, this writ of error is prosecuted. 

The only question necessary to be decided by this Court, is that presented by the 
demurrer to the plea. The ground taken in argument, and the only one on which 
the plea can be supported, if at all, is, that the legal interest of the Sheriff in the 
bail bond ceased, and was extinguished, so soon as he, in the progress of the suit, by 
operation of law, was exempt from liability to the plaintiff; and that, for a breach of 
the condition, after the term of the Court to which the writ and bail bond were 
(177) returned, the action should be in the name of the plaintiff, in the origina! suit, 
and not in that of the Sheriff. 

In support of this position, it is contended that the bail bond combines the pro- 
perties of a bail bond to the Sheriff, and a recognizance of special bail to the plain- 
tiff, and that, for a breach of the latter condition, the remedy by scire facias, in the 
name of the plaintiff, is the proper one ; whether that remedy can be had at all, on a 
bail bond in this State, is a question which" is now sub judice in another district ; 
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and, as we do not consider it necessarily involved in the consideration of this ques- 
tion, now before the Court, no opinion will be given upon it. No doubt can exist, 
that the action of debt will lie upon the bond, the remedy by sci. fa. not being ex- 
clusively given, if at all, by the statute; and it being an established principle of 
common law, that debt will lie for a specific sum, in all cases, whether it be evi- 
denced by record deed, or simple contract. 

It remains to. be decided, whether the action should be in the name of the Sheriff, 
or of the plaintiff, in the original suit. It is an established rule of law, that the suit 
must be in the name of the obligee, although the beneficial interest be in a third per- 
son ; a departure from this rule would, in ordinary cases, introduce much perplexity 
and confusion, as cases might arise, which, in the progress of a cause, would in- 
volve the rights and interests of persons not parties thereto. But it is said, in this 
case, that the plaintiff has a legal interest in the bail bond, and in law, a party to it, 
so far as to enable him to have an action in his own name for a breach in the latter 
condition ; and the case of Bishop v. Drake and others, decided in the Superior 
Court of the State of Connecticut, Kirby’s Rep. 370 is cited in support of this posi- 
tion. In that case, the Court held, that the party who is to have the benefit of the 
recognizance, although he be not the conusee, may have a scire facias, because, they 
say, it is different from an action of debt upon the bond, and need be no more than a 
citation to the bail, to. show reasons why, from the equity of the case, he should not 
pay the sum awarded against the principal ; and previous to the statute of Anne, en- 
(178) abling the plaintiff to sue in his own name on a bail bond assigned, it was the 
settled law, that such an action must be in the name of the Sheriff, although the 
plaintiff had accepted an assignment of the bond. But it is said, that these rules of 
common law do not apply to bail bonds in this State, as they here contain the double 
condition of appearance bail, and bail tothe action. This is true ; and instead of a bail 
bond and recognizance of special bail, we have but the bail bond with this double 
condition. It is properly taken to the Sheriff, and being so taken, it does acquire, as 
is contended, the dignity of a record and the force of a recognizance, and the ac- 
tion of debt upon it, must be in the name of the Sheriff. 

The judgment of the Circuit Court must, therefore, be reversed, with costs, and 
the case sent back to that Court, to be proceeded in, conformably to this opinion. 
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Nasn v. Primm. 


in an action of trespass, for killing a slave of the plaintiff; held, that the private in- 
jury is not merged in the public offence. {Note a.) 


ON APPEAL from St. Charles Circuit Court. 


Per Curiam. In this case the declaration alledges, that the defendant, with force 
and arms, shot and killed a negro slave of the plaintiff’s. After verdict, the defend- 
ant moved in arrest of judgment, “ that the plaintiff could not recover in this action, 
because, by the killing of the slave in question, the private injury to the owner is 
merged and swallowed up in the public offence.” The Circuit Court sustained the 
motion, and the question to be decided by this Court, is, whether the judgment was 
properly arrested. In general, the law provides a remedy for every injury. The 
only inquiry then, is, whether, in cases where the injury amounts to felony, the party 
injured is barred of his remedy. Inthe case of Crosly v. Long, (12 East’s Rep. 409,) 
(178) it was held that after verdict of acquittal, upon an indictment for a felo- 
nious assault, the party injured may maintain a civil action for damages; and it was 
said by Lord Ellenborough in that case, that after a verdict, either of conviction or 
acquittal, in a criminal prosecution, the party injured by any felonious act, can seek 
civil redress for it. Tt was likewise decided in the case of Smith v. Weaver, ( Tay-. 
lur’s Rep. 50 or 58,) that, after acquittal, on an indictment for killing a slave, the 
owner may maintain trespass. These cases show, that the civil remedy is not barred, 
but suspended, until the justice of the country shall be satisfied. Whether the poli- 
<y of our law requires such suspension of individual remedy, need not now be deci- 
ded, as the plaintiff in this case shows a good cause of action, and the question of 
prosecutien is not made in the cause; if it arese on the trial, it was not made the 
subject of exceptions and as the declaration is sufficient, and the presumption of the 
law, is, that the plaintiff proved on the trial all that was necessary to enable him te 
recover. 

The judgment of the Circuit Court, must, therefore, be reversed with costs; the 
cause remanded, and the Cireuit Court directed to render judgment, on the verdict af 
the jury, for the plaintiff. 


(a.) See Mann v. Trabue, post p. T6Ry a” 37 
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THE StaTe v. Bray. 


In an indictment for assault and battery, it is not necessary that the word “ unlaw- 
Sully,” should be used. 


+ 


IN ERROR. 


Jones, J., delivered the opinion of the Court. 


The defendant having been indicted at the Circuit Court of Franklin county, for 
an assault on one Michael Jones, and having, on a plea of not guilty, been, by ver- 
dict of a jury, found guilty thereof, a motion was made by his counsel, in arrest of 
judgment; and the only reason alledged, is, that the indictment does not state that 
the assault and battery was done unlawfully, which motion was sustained, and the 
judgment arrested ; to reverse which, this writ of error was brought. 

The indictment states, that the defendant, on the day, year and place therein men- 
tioned, with force and arins, in and upon the body of one Michael Jones, in the peace 
of God and of the State, then and there being, an assault did make, and him, the said 
Michael Jones, did, then and there, beat, wound and ill treat, &c., contrary to the 
form of the statute in that case made and provided, and against the peace and dignity 
of the State. 

The expressions of the acts of 1807, are, that if any person shall unlawfully 
assault, or threaten another, in any manner, or shall strike or wound another, he shall, 
upon conviction thereof, be fined, &c.; and as the indictment in this case does not 
state that the defendant did unlawfully make the assault, it is contended that the 
indictment is vicious, and the defendant could not have been convicted on it. In 
(181) support of this position (2 Haw. p. 347) is cited where it is laid down, that 
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where a statute uses the word unlawfully, in the description of an offence, an indict- 
ment grounded on it, must use the word unlawfully, or some other, tantamount. 

In our opinion, however, the act of the Legislature cannot be considered as defin- 
ing or describing what should constitute an assault. It limits and prescribes the 
punishinent that should be inflicted on the person convicted of the offence, but leaves 
the construction of what shall be considered to amount to an assault, as at common 
law. 

The authority referred to is express, that the word unlawfully is not used in any 
one of Coke’s or Rastel’s precedents of indictments, nor could the author, Seg’t. 
Hawkins, find any clear or express authority that it is, in any case, necessary in an 
indictment at common law; but, on the contrary, he found it expressly adjudged, that 
it is not necessary in an indictment for a riot, because the act itself, contained in tne 
indictment, so plainly appears to be unlawful. Although an assault is not an offence 
of so high a degree as riot, they are both equally alike unlawful. It was, formerly, 
generally taken for granted, that no indictment, which is grounded on a statute, and 
concludes against the form of the statute, and cannot be made good by the statute, 
can be maintained as an indictment at common law. But the contrary has been the 
law for many years; and it is now clearly established, that the words against the 
form of the statute shall be rejected, if the evidence be not sufficient to bring the 
offence charged, within the statute, and the person accused may be found guilty of 
the offence, if it be one prohibited by the common law, (2 Htw. 356, 357.) In every 
point of view which we can take of tbe subject, the judgment of the Circuit Court, 
in arresting the judgment on the indictment, is erroneous, and must, therefore, be 


reversed. The objection raised in argument, that a writ of error will not lie in favor 


of the State, is, in our opinion, not sustainable. 

Let the cause be remanded to the Circuit Court of Franklin county, with instrue- 
(182) tions to proceed to judgment on the finding of the jury, and the State recover 
its costs for prosecuting this writ of error. , 
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Howe: & Co. v. MARcH. 


1. A scire facias lies on a bail bond. 

2. In an action on bail bond, by sci. fa., the prayer should be for the specific sum 
mentioned in the bond. 

3 A bail bond may be assigned by the Sheriff to the party in interest or suit may be 
brought in the name of the Sheriff, to the use of the party interested. 


APPEAL, from the Circuit Court of St. Louis county. 
M’Girk, C. J., delivered the opinion of the Court. 


The case is, that in the Circuit Court, Howel & Co. brought a scire facias against 
March, on a bail bond, taken to the Sheriff from March, for the appearance, Xc., of 
one Guest. The bail bond is in the common form, and assigned to Howel & Co. by 
the Sheriff. To the sci. fa. there was a general demurrer; the Court overruled the 
demurrer, and gave judgment for plaintiffs. There is a general assignment of error, 
and the record presents two questions: first, will a sci. fa. lie on a bail bond? 
Second, is the prayer for execution of the damages in the first suit right, or should it 
have been for execution of the specific sum mentioned in the bail bond ? 


The question, whether a sti. fa. will lie on a bail bond, has been agitated in the 
country for some time. The doubt has, perhaps, arisen on the principle, that a sci. 
fa. can only be used on matter of record, and the bail bond being taken by the Sheriff 
out of Court, and returned with the writ into Court, therefore, thought to be only a 
matter in pais. 

The judiciary act requires the Sheriff to take a bond of the defendant, with a cer- 
tain condition, and requires the Sheriff to return the bond into Court, with the writ. 
The same act (in section 71) says, the bail may, at any time, surrender the principal, 
(183) before the first sci. fa. returned executed, or the second returned nihil. It is 
the duty of this Court to give the provisions of this act a liberal construction. 


From the requisition, that the bond shall be returned with the writ, it is fairly to 
be understood the Legislature intended to attach to it some higher dignity than pos- 
sessed by a bond. It is in general true, that a sci. fa. can only issue on matter of 
record} but when the Legislature gave it in other cases, expressly or by implication, 
it is equally available as a remedy. Without determining whether the bond is a 
record or not, it is clearly perceivable that the Legislature intended the sci. fa. might 
be used on a bail bond, fora remedy against the bail; or why provide for a surrender 
of the principal, by the bail, before the return of the first executed, or the second 
nihil? If the sci. fa. does not lie on the bond, this provision would have been, 
except in very few cases, unavailable. The sci. fa. on bail bends has been used ever 
since the statute was passed, until the present time. We see no evil in permitting it 
to be used hereafter. It is only a liberal construction of the statute, that it should 
be used} and, in this point of view, there is no error in the judgment of the Court, 
en the first peiat. With regard to the second point, there is error. The sci. fa. 
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should have prayed for execution of the specific sum in the bond, according to the 
case of Barlow v. Evans, (1st Wilson’s Rep. 98.) 
The judgment must, therefore, be reversed with costs. 


Norr.—This bond is assigned to the plaintiff. This is well enough; and, accord- 
ing to the case decided at St. Charles, of Parmer to the use of Atchison v. Moore, 
it would be well enough if the suit had been in the name of the Sheriff, to the use 
of the plaintiff. 

Motion for rehearing granted, 





(184) BANK OF EDWARDSVILLE v. Simpson. 


1. The Bank of Edwardsville may maintain suits. in the Courts of this State. A 
corporation, ereated by one government, may sue in the Courts of another. 

2. The Bank of Edwardsville cannot, under its charter, so deal in promissory notes 
as to become the purchaser thereof. 


ERROR from the St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


The Bank of Edwardsville, as assignee, brought suit against Simpson on a pro- 
missory note, and on the trial of the general issue, two questions arose in the Circuit 
Court as appears by the bill of exceptions: first, whether the Bank, being a corpo- 
ration, created by the laws of the State of Illinois, could sue in the Courts of this 
State? and secondly, whether, by the terms of charter, said Bank is authorized to 
deal in promissory notes, so far as to become the purchaser thereof. On the first 
point the Circuit Court gave no opinion; but on the second, decided the law to be 
for the defendant, and gave judgment accordingly. Upon the first question, it is 
assumed by the counsel for the defendant in error, that, with respect to matters of 
State policy and State regulations, the several States of the Union are to. be consid- 
ered as separate and independent sovereignties, and the plaintiffs in error, in this case, 
to be viewed as a foreign corporation. We do not deem it material, on this occasion, 
to decide upon the correctness of this position, being satisfied that the action may 
be maintained by such corporation. We are not aware of any adjudicated case, in 
which it has been held that the Courts of one government cannot recognize the ex- 
istence of a corporation created by another. In the case of Henriques and others v. 
the Dutch West India Company, reported 2d Lord Raymond’s Rep. 1532, it was con~ 
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tended in behalf of the plaintiffs in error, that the law of England does not take 
notice of any foreign corporation, and the House of Lords affirmed the judgment of 
the Court of King’s Bench, notwithstanding this objection. And, in the case of the 
(185) same Company v. Van Moyses, reported in a note to the above case, (1535,) 
Lord Chief Justice King, before whom the cause was tried, at nisi prius, upon non- 
assumpsit pleaded, required the plaintiffs to give in evidence “ the proper instruments 
whereby, by the law of Holland, they were effectually created a corporation there ;” 
and, after hearing the objections made by the counsel for the defendant, directed the 
jury to find for the plaintiffs. In the case of the Bank U. 8. v. Dencaux et als., 
(5 Cranch, 91,) the principle is expressly recognized, that the Court will look beyond 
the corporate name, and notice the character of the individuals who compose the 
corporation. That case, although not directly in point, is strongly analagous to this, 
The Bank brought suit against the defendants in the Circuit Court of the United 
States for the District of Georgia. The objection was, that the Court had not juris- 
diction, the corporation not being a citizen of any State, and the Court decided the 
question according to the capacity of the members of the corporation, to sue in that 
Court; and, in (10th Mass. Rep. 91,) the right of a foreign corporation to sue is 
expressly recognized. The other point depends upon the terms of the act of incor- 
poration. The third section of that act, as set out in the bill of exceptions, enables 
the corporation to purchase, possess and enjoy, lands, rents, tenements, hereditaments, 
goods, chattels and effects, of whatsoever kind or quality, to acertain amount. The 
seventh section restrains the Bank, generally, from dealing or trading, except in bills 
of exchange, gold or silver, or in the sale of goods pledged for money lent, or which 
shall be the proceeds of its lands. A corporation, as such, can claim no right but 
such as it may acquire in conformity with the act of incorporation ; and, in this 
case, we are of opinion that the Bank could not acquire a right to a promissory note, 
by purchase, in the ordinary course of dealing, as it does not come within the ex- 
ceptions to the general restraining provision. 

The case of Bank of Missouri v. Price, decided in this Court, is not analagous to 
this. In that case, the Bank charter gives general power to trade and deal, and, ina 
subsequent section, forbids the corporation to deal or trade in certain things. The 
(186) promissory note is not included within the inhibition. 

The judgment must, therefore, be affirmed with costs. 
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ST. LOUIS DISTRICT, MAY TERM, 1822. 


BANK oF EpWARDSVILEE v. HAMMOND. 


IN ERROR from St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


This case presents the last point decided in the case of the Bank v. Simpson, only. 
So the judgment of the Circuit Court must be affirmed with costs. 


Rector & JonEs v. Purpy. 


1. Inan action of covenant on a bond, that the defendants “ would make, execute 
and deliver to the plaintiff, a good and sufficient warranty deed,” for certain real 
estate, the plaintiff need not aver, that he prepared and tendered to the defen«- 
ants such a deed for them toexecute. (Note a.) 


2. When A. covenants to do a particular thing, he shall be held to perform it, with- 


out the aid of the covenantee, unless such aid is indispensable. 
3. In such case, it is not necessary toaver a demand of the conveyance. 


ERROR from St. Louis Circuit Court. 
Cook, J., delivered the opinion of the Court. 


Purdy brought an action of covenant against Rector, Jones and others, in the Cir- 
cuit Court. The declaration states, that the defendants, by their deed, covenanted 
to make, execute and deliver to him, a good and sufficient warranty deed, for certain 
(187) lots of ground therein described, upon his paying the purchase money, for 
which he had given his promissory notes, payable at certain periods. The plaintitf 
avers the payment of the purchase money, according to tenor and eflect of his said 
notes ; and assigns the breach, that the defendants did not make, execute and deliver a 
deed to him according to the intent and meaning of their said covenant, although he 
was then and there ready and willing to receive and accept the same. To this de- 
claration, the plaintiffs in error demurred, generally, and now contend, in support of 
their demurrer, first, that the plaintiff, in the Circuit Court, should aver, in his decla- 
ration, that he prepared and tendered to the vendors a conveyance, ready for them to 
execute, at his own expense ; and, secondly, that the declaration should state, that he 
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had demanded a conveyance of them. In support of the first objection to the deela- 
ration, the plaintiffs in error cited Sugden’s Law of Vendors, 181 and 2, where, it is 
said, this point was so decided in a late case in the Court of Exchequer, and that the 
decision was in conformity to the practice of the profession. 

Without investigating the propriety of this decision, under the circumstances 
which seem to have influenced the Court in making it, we deem it sufficient, that no 
such established practice of the profession, in conveyancing, prevails in this country, 
The covenant of the plaintiffs in error is express, on their part, that they will make, 
execute and deliver a deed, &c.; and common understanding would, perhaps, require 
something more than the practice of the profession, to warrant such construction of 
this stipulation, as the plaintiffs in error contend for. 

The better rule seems to be, that he, who, in general terms, covenants to do a par- 
ticular thing, shall be held to perform his covenant without the aid of the cove- 
nantee, unless such aid be indispensable to the performance ; and this appears to 
have been the law upon the point now under consideration, before the late decision 
in the Exchequer. Upon the second point, we also think that the demurrer was 
properly overruled. The covenant was, to make the conveyance so soon as the last 
(188) instalment of the purchase money was paid, and that payment was limited to 
a particular day. 

When a covenant is to be performed on a particular day, or on the happening of a 
particular event, it is sufficient to aver, that it was not performed on that day, or on 
notice that such event had happened, and a special demand need not be averred. 
Ir, this case, the duty to execute the conveyence became absolute, when the payment 
of the purchase money was completed by the defendant in error; and that payment 
is alledged to have been made when it became due. 

The judgment of the Circuit Court must be affirmed, with costs. 


(a.) See Pye v. Rutter, 7 Mo. R., p. 548. 





the decla- 
here, it is 
id that the 


umstances 
it, that no 
3 country, 
vill make, 
S, require 
ruction of 


do a par- 
the cove- 
ippears to 
e decision 
urer was 
is the last 
limited to 


‘ning of a 
lay, or on 
> averred, 
payment 
pay ment 


8ST. LOUIS DISTRICT, MAY TERM, 1822. 


MULLANPHY v. PHILLIPSON. 


1. Where a demurrer to a plea on bar was sustained, and a judgment for the amount 
of a bond, with interest, was rendered without an taterlocatory juigment; held, 
not to be error, but a mere clerical mistake, which might, if material, be amended 
by the direction of this Court, 

2, Ina plea cf set off to the plaintiff’s demand when usury is intended to be shown, 
the facts shculd be so pleaded as to enabie the Court clearly to see the usuricus na- 
ture of the tiansaction; and it is insufficient to say, that the paity usuriously took 
such a per cent. premium. (Note a.) 

3. When there are seveial items in a plea in bar, each must be well pleaded, and 
taken together, they must be sufficient to answer the whole demand. ‘There must 
be an answer to the whvle declaration. 


ERROR from St. Louis Circuit Court. 
McGirk, C. J., delivered the opinion of the Court. 


This is an action of covenant, brought for the non-paymentof money ; the instru- 
ment is in the common form of a bond, only it contains a stipulation, that if the 
(189) money is not paid at the day, then ten per cent. per annum is to be paid by 
way of interest. 

Tae only plea is a plea of set off in bar of the whole of plaintiff’s demand ; to 
this plea there is a demurrer, and the demurrer i3 sustained, and judgment for the 
plaintiff on sustaining the demurrer. The entry is, that the plea is adjudged insuffi- 
cient, and, inasmuch as said declaration is not denied, therefore, judgment is given 
by the Court for the amount mentioned in the cecla ation, with the ten per cent. 
without first entering an interlocutory judgme..t, other than as above. 

The oaly two points in this case, are: first, as to the goodness of the plea; secondly, 
is it error to enter the final judgment, by the finding of the Court, without an inter- 
locutory judgment ? 

With respect to the plea, it purports to be a plea setting of $3,000, obtained by 
usury, and is intended to be plead in bar, under the statute of usury. ‘Tue com- 
mencenent of the plea is good; but when it proceeds to a statement of facts, it does 
not show any fact, or set of facts, which would make any one item usurious. With 
respoct to the four per cent. premium, the pea says it was taken uzuriously ; — it 
should set out the facts, and then the Court could judge of its ususious quality. 

Tue doctrine is, as contended for by the counsel for the defendant in error, that 
there must be an answer to the whole declaration; here each item stands for a sepa- 
rate plea; then there must be enough of ite:ns in the whole, each one well pleaded, 
to mest the whole of the demand; here, all the items are badly pleaded. But, in 
order to let in the item of $12,000, it is said, that the introductory part of the plea, 
which professes it to be an usurious plea, may be stricken out as surplusage. This 
would not help the plaintiff in error, for then his plea would, in fact oaly, be an 
answer a3 to $12,000, when, in the commence:nent, it professes to answer all; so 


would still be bad on general demurrer. 
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Second. There is no error as to the manner of e1 tering judgment. That this Cour 
(190) can assess the damages, the authorities are clear; and the want of a formal 
interlocutory judgment, is only a clerical mistake, which, if material, this Cout 
would now direct to be amended, and make the defendant pay the costs, but would 
not reverse the judgment. 

Let the judgment be affirmed with costs, &c. 


(a.) See Weimer v. Shelton, 7 Mo. R., p. 237. 


BARTON v. VANZANT. 


1. Ina sci. fa. or a recognizance in an appeal, the suit may be brought against the 
security alune. The recognizance is a ~cord of the Circuit Court. 

2. In sci. fu. the prayer should be, that the defendant show cause why the plaintif 
should not have execution of the debt or damages in the recognizance specified, 


and not of the judgment and costs of the crigiual suit. 


IN ERROR from Jefferson Circuit Court. 


Cook, J., delivered the opinion of the Court. 


The plaintiff in error sued out a scire facias against the defendant, on a recogni- 
The sci. fa. charges, that the amount of the judgment, &c., has not 


zance in appeal. 
been paid by defendant, in the former suit, and requires the defendant, in this action, 


to show cause why the plaintiff shall not have execution against him for the amount 
of said judgment; and, on general demurrer, the Circuit Court gave judgment for 
the defendant. The points presented for the consideration of this Court, are: First, 
whether the action will lie against Vanzant alone, upon the joint recognizance of 
him and Wilkins, the appellant? Secondly, whether the recognizance be a recor 
of the Circuit Court or of this Court; and, thirdly, whether the breach is sufficiently 
assigned ? 

On the first point, the statute is conclusive, “ That, in all cases of joint obligations 
(191) and assumptions, suits may be brought and prosecuted in the same manner as 
if the same were joint and several. ‘This provision comprehends all cases of joint 
liability in matters of contract, and embraces this case upon recognizance. On the 
second point, the action was well brought on the recognizance, as a record of the 
Circuit Court; it is required by law to be taken in that Court, in a cause then pend- 
ing therein, and is a subject of its jurisdiction. On the third point, the judgment of 
the Circuit Court is right. The sci. fa. avers the non-payment, by Wilkins, of the 
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judgment, &c., against him only, and calls on the bail to show cause why the plaintiff 
shall not have execution against him for the damages and costs aforesaid. The lia- 
bility of the bail is on the recognizance, not on the judgment, and the plaintiff must 
demand according to his right to recover. 

The case of Barlow v. Evans, 1 Wilson’s Rep. 98, decides this case. That was a 
sci. fa. on a recognizance of bail upon a writ of error; the judgment was for dama- 
ges, as in this case, and the same exception was taken. ‘The Court there decided, 
that the sci. fa. should have been to show cause why the plaintiff should not have 
execution of the debt mentioned in the recognizance, and not of the damages and 


costs. There, the objection was specially assigned as a cause of demurrer, but, in 


its nature, it seeins to be a defect in substance, was so considered by the Court in 


that case. 
The jidgment must, therefore, be affirmed, with costs. 
Motion for rehearing, granted. 


Astor v. CHAMBERS. 


An order of the Court below, striking a cause from the docket, is not such a decision 
as will authorize a writof error, ‘The party has his remedy by mandamus. 


IN ERROR from the Cireuit Court of St. Louis county. 
M’Grnk, C. J., delivered the opinion of the Court. 


The first question, and the only question necessary to be decided, is, is the decision 
(192) or order in the case such as a writ of error will lie on?, The words of the 
order are: it is ordered that the said suit be stricken from the docket of this Court. 
This is not a decision of the Court in a cause, but a refusal to proceed ; and if it 
can be redressed, it must be by a mandamus, and not by writ of error. 

This writ must be dismissed. 





SUPREME COURT OF MISSOURI. 


BARTON v. VANZANT. 


In sc’. fa. on areccgnizance, if the prayer be wrong, it is matter of form, and good 
on general demurier. ‘The Court will give judgment for the right party, although 
the prayer of a lea be wrong. 


ON REHEARING. 
M’Grrk, C. J., delivered the opinion of the Court. 


In this case, some of us were of opinion, the scire facias was wrong in its conclu- 
sion in praying judgment, as it does of the damages recovered ; and there can be 
no question that prayer is wrong; but it appears from the case in 4 East’s Rep. 502, 
that the plea concluded in bar, and prayed judgment, if the plaintiff ought to have 
and maintain his action. Whereas, it should have been, if the p!aintiffought farther to 
have and maintain his action ; the plaintiff replied, and prayed judgment of his damages, 
&c. To this, there was a special demand, and the Court gave judgment for the de- 
fendant ; for, that it appeared on the whole of the record, he was entitled to judg- 
ment, notwithstanding the bad conclusion of his plea. In this case, the Court ex- 
pressly hold, and prove by authorities, that they must give the right judgment, not- 
withstanding the wrong prayer of the plea; so that enough appears on the record to 
show that judginent should be given. 

(193) The case 'n 1 Stranze, 522, shows, the Court rejected all that came after the 
prayer of judgment. The note in 1 Sand, 97, (note 1st,) shows. conclusions of law 
need not be set forth. Here, the prayer is, to show cause why exceptions stiould 
not go for the damages, acco:d'ng to the effect of the recognizance. Here, ti.e dam- 
age may well be stricken out, and there wiil be remaining enough, and it will not 
affect the sense of what remains. This, therefore, is only surplusage ; but the case 
in Wilson, 98, determines, on special demurrer, that this is not surplusage, but there 
was a special demurrer. The case in Wilson de‘ermines, this sort of prayer is bad 
on special demurver, and they say, this sort of defect is amendable, which shows it 
was only a defect in form. The case in Wilson does not go the length we at first 
thought it did; we thought the Court meant, the defect in that case was substance; 
but it was not so. The statute, which says, all pleadings containing suffic ent mat- 
ter to bring the merits of the cause at issue, may be admitted without respect to 
form ; and another part of the same statute requires all defects, in form, to be de- 
murred to specially. 

Here, the pleadings contain sufficient matter to put in issue the merits. The de- 
fendant might have plead payment of the specific sum in the recognizance, and, if 
true, he would have been discharged ; or, he m'ght have plead any other meritorious 
plea ; here, there 1s a general demurrer, which cannot reach the defect. 

For these reasons, the judgment of the Circuit Court is reversed, and judgment 
given for the plaintiff. 
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ST. LOUIS DISTRICT, MAY TERM, 1822. 


Howe. & Co. v. Marcu. 


ON REHEARING. 


Per Curiam. The judgment of the Circuit Court, in that case, is affirmed, with 
costs, &c. 





(194) Irvin v. Maury, 


t. Anenlorsee of a promissory note may recover against the immediate endorser. 
2. A jlouissury note when endorsed, was, at common law, negotiable. 


IN ERROR from the Circuit Court of St. Louis county. 
M:Girx, C. J., delivered the opinion of the Court. 


Tiis is an action on the case on an endorsed promissory note, made by one Shope 
toG. Loag; by him, after it became due, endorsed to Irvin, by Irvin endorsed to 
Muiry, the plaintiff. The declaration shows the note was presented to the maker’s 
representative in due time, after the last endorsements that it was not paid, and that 
divin had die notice ther20% There are two counts in the declaration ; the first 
on the endorsement made by Irvin to Maury; the second for money lent, 
fools sold, &«. To the first count there is a general demurrer, the demurrer is 
overruled and judgment: generally for the plaintiff; to reverse which, this writ 
oferror is sa2l. Taz oaly question here is, can the endorsee of a promissory 
note sustain an action against his immediate endorser? In the case of Hunter v. 
Hempstead, decided by this Court, it was decided that the action lay against a remote 
endorser; and, in Hunter #. Price, the immediate endorser, the action was held to lie. 
if those cases were right, the present case must bedecided for the defendant in error. 
It is, howeve:, contended that the statute ( Digest, 66) only authorizes the note to be 
assigne 13 that it only operates as a transfer of the payee’s interest to the assignee, 
and that the act of assigning does not give a note a negotiable quality. The words 
of the statute are: all bonds, bills and promissory notes, for money or property, shall 
ve assignable} it then gives the assignee power to sue in his own name, but says 
wothing respecting the other ae can or might flow from the act of 
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assignment. And the statute, in speaking farther, says, “it shall be lawful for the 
person to whom the said bonds, bills or notes are assigned, made over and endorsed 
in his own name, to commence and prosecute his action,” &c. The statute contem- 
plates the transfer, not only by assignment, but by endorsement; or why speak of 
(195) endorsoment? ‘To assign one’s interest in a thing, means to transfer or make 
it over to another. ‘The statute does not undertake to define what an assignment of 
4 promissory note is, nor how it is to be done. If, then, it is performed by an aet 
known to the common law, the common law must define the consequences, unless 
otherwise defined. The act clearly contemplates, as to the manner of doing the act, 
an endorsement ; for, it says, made over or endorsed, and is to be understood as using 
the words assigned, made over and endorsed, when applied to a promissory note, as 
synonyinous. A legal assignment imports a legal consideration for so doing 3 an en- 
dorsement of a thing endorsable 3 also, in law, prima facie imports that the endorser 
has received of the endorsee a consideration for parting with his chose in action, and 
the effects of the transaction must be, that the endorser undertakes that the money 
mentioned in the note will be paid according tu the tenor and effect thereof. If the 
note is due when endorsed, he must be understood to undertake, the money has not 
been paid, and that it will be paid if called for; otherwise he would be practising a 
fraud, unless he parted with the note under special circumstances, which went to show 
the payment doubtful ; then, evidence of that or any other thing, which would take 
the transaction out of the above rule, would vive, in law, a different result. But 
independently of this statute, it seems ouce to have been understood as settled law, 
that a promissory note, when endorsed, became a b:ll of exchange ; or, at all events, 
was by common law negotiable. This was the ease till disputed by Lord Holt, who, 
for some cause or other, entertained a struggle with the merchants of Lombard street, 
whether the Court of King’s Bench, or the merchants of that street, should make 
the law. It appears by several cases, prior to the time of Holt, and even during his 
time it was considered law to sue the endorser of a note, in the same way the en- 
dorser of a bill of exchange might be sued, (see the note at the end of Ist Cranch.) 
Holt succeeded in overturning what had before been the law. . Parliament reversed 
him, by restoring the old law in form of a statute, and thus the matter ended. In 
(196) this State, the common law has been adopted, not the statute of Anne ; and, 
in pursuing the common law, and our statute, the action in this case will well lie. 
Judgment affirmed with costs. 
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ST. LOUIS DISTRICT, MAY TERM, 1822. 


FLETCHER v. VANZANT. 


When a bond is executed by A. in the name and style of A. & Co., it is the several 
bond of A., and he only is liable. 


ERROR from Jefferson Circuit Court. 


M’GirK, C. J., delivered the opinion of the Court. 


This is an action of debt on a bill, single obligatory; oyer is craved of the bond ; 
and it reads, we or either of us promise to pay, &c.; it is sealed and executed by the 
signature of Vanzant & Co.; then there is a general demurrer, and the demurrer 
sustained, and judgment for the defendant. Error is brought—the assignment is gen- 
eral. 

The question here is, is this the several obligation of Vanzant? The law, as tound 
in 6 Bac. on obligations, p. 168, is thus laid down: A. executed a bond, as the joint 
and several bond of himself and his partner 3., and signs it A. & B., having no 
authority from B. to do so. The bond is good, as the several bond of B., and so, if 
the bond is joint in terms, 2 Bos. §& Pul. 338; and in same page of Bacon, it is said, 
if one of the three joint obligors is sued, he must take advantage of it by pleading in 
abatement ; for, if he demand oyer and demurs, the plaintiff shall have judgment, for 
the Court will presume the other never sealed it; and they will presume the like, 
unless the plea state the others did actually seal it. 

By the above authority, if Vanzant in fact executed this bond, it is his several 
bond; and if some one of the company signed this bond, in the way it appears to be 
signed, without authority, Vanzant must plead non est factum, to avail himself of 
that. 

(197) Judgment of the Circuit Court reversed, and judgment for plaintiff with 
costs, &c. 
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Estes v. ANTROBUS, 


1. In an action of slander, where the words charge, are, that defendant said, “A 
tuok or stole a sutficient quantity of corn to feed two horses, out of my crib—he isa 
thief,” is satisfied by proof, that defendant said A. had come to the house of, and 
took his corn out of his crib, and fed his horses of nights, and would not open his 
bells until defendant had gone to bed—being words of sufficient import. (Note a.) 

2. When words are actionable in themselves, malice is always implied. 


ERROR from Franklin Circuit Court. 
M’Girx, C. J., delivered the opinion of the Court. 


This was an action of slander, brought by Antrobus against Estes, for speaking 
slande-ous words; wh'ch words, a3 laid, were: Antrobus took or stole a sufficient 
quantity of corn to feed two horses, out of my crib—he is a thief. The words 
proven, were: Tiat defendant, Estes, said, Antrobus had come to the house of, and 
took his, the defendant’s, corn out of his crib, and fed his horses of nights, and would 
not open his bells until he, the defendant, had gone to bed. 

Hee, the question is, was the substance of the issue proved, by proof of the last 
words? Tae Court instructed the jury, that the words laid,and those proved, were, 
in substance, the same. Verdict and judgment for the plaintifi, in the Court below. 

Tae words laid, a3 to their manner, were in the third perso. a3 to their sense, they 
entertained a charge of larceny. Tae wo «ds proved, as to their manner, were in the 
third person; and. a3 to the sense, they contain a slanderous charge, and do import, 
the plaintiff, in the Court below, stole the corn, for they charge the act to be done 
under clandestine circumstances. 

Ir Antrobas was indicted for stealing this corn, and the proof should be, that he 
(193) came to de‘endant’s crib, at night, and took corn enough therefiom to feed two 
horses, and did not open his bells till Estes had gone to bed. he would, by Jaw, be 
guilty of stealing the corn; and this is what he is charged with, and this is what he 
proved was, in substance, spoken against him. But the instruction of the Court to 
the jury is complained of, which was, that the words proven, were, in effect and sub- 
stance, the same as those laid in the declaration; and so, it is said, the malice, which 
the jury must always find, was included in the charge to them. There must always 
be malice, otherwise, the <ction cannot be sustained. But words, which are actiona- 
ble in and of themselves, import malice, and, if proved, the malice is implied. In 
this case, the jury must find the fact of speaking; then, if found, the Court must say, 
if they are, in law slanderous. Here, the Court has done no more. We cannot see 
any error in the record. 

Judgment affirmed, with costs. 


3 ~ iP See Watson v. Musick, 2 Mo. R., p. 29; Cooper v. Marlow, 
o. R., p. 188. 
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ST. LOUIS DISTRICT, MAY TERM, 1822. 


Rector v. Price. 


The Legislature is competent, under the Constitution, fo remove a cause from the 
Chancellor to the Supreme Count, where he has beeu cf counsel, and a writcf cer 
ticrari will Le awarded to compel the sending up of the papers. 


MOTION FOR CERTIORARI to the Superior Cou:t of Chancery. 


M’GirK, C. J., delivered the opin‘on of the Court. 


The case is, that Reetor commenced his suit in chancery, tefo:e the Chancellor, 
involving the considezation of a judgment at law ; the Crancelloz, beio-e his appoint- 
ment, was of counsel for Price. during the pendency of the p-oceed.ngs at law. 

The Legislature, at their June session, 121, pasecd an act, disectii g tle Chancellor 
in cases where he had been employed a3 counsel, to certify such causes to the Supreme 
(199) Court, for their adjud’cation and determination. In this case, tuere has been 
no decision or decree. ‘The Chancellor 1e‘uses to ce:tily the proccedii g- aid cause 
to this Court, on the ground, that the Constitution of the State, vests the Supreme 
Court w.th appellate jurisdiction only; and that, until there has Leen an adjuJ.cation 
in the cause, no appellate jurisd:ction can attach. 

The application is to the authority of this Court, to brirg the cause by certiorari. 
This application is resistcd on the part of the Constitution, (art. 5, sec. 2,) which 
says, the Supreme Court, except in case3 otherwise d’rected by this Const.tution, 
siall have appellate jurisd et‘on only, which shall be co-extens.,e w.th the State, 
under the restrictions and limitations in this Constitution provided. 

The application is suppoited by the 3d section, came article, which says: The 
Supreme Court shall have a general cuperintending control over a!l in‘e:ior Courts 
of law. It shall have power to issue writs of habeas corpus, mcndan.us, (uo war- 
ranto, certiorari, and other original remedial writs, and to hear and dete:m.ne the 
same. 

We will first consider the effect and extent of the words. The Supreme Court, 
except in cases otherwise directed by this Constitution, shall have appellate jurisdic- 
tion only. If this clause d:d not contain an exception, then there cou!d not well be 
any doubt about the meaning of the clause; but, as it is, it must be construed to 
mean what it says, and that is, that the Supreme Court can ouly act, where there 
hes been, in some inferior Court, an adjudication in the cause. But the exception is, 
that, although this is the general office and end of the Court, yet, cases may exist, 
where they shall exercise orig:nal jurisdiction, and the genus of those cases is pointed 
out by the Constitution itself. 

We will now consider the case contemplated by the exception, which will be 
found in the 3d section of the above article ; which is, that the Supreme Court shall 
have a general superintending control, &c. It shall have power to issue writs of 
habeas corpus, mandamus, quo warranto, certiorari, &c., and to hear and determine 
the same. Here, the exception to the Court’s appellate jurisd:ction only, is satisfied 
(200) and filled up, and there is nothing also in the Constitution, with respect to the 
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exercise of appellate jurisdiction, which directs otherwise. This direction, with 
respect to these writs, is clearly otherwise than the exercise of appellate jurisdiction 
only. Granting, hearing and determining a writ of habeas corpus, is the exercise of 


oriainal jurisdiction ; and so with respect to mandamus and quo warranto. A certio- 
rari is also an original writ, when it removes a cause ; when it is used to complete a 
record, it is judicial, and the Cou:t is authorized to use it generally. Shall we then 
use it for the purpose of drawing to this Court, original jurisdiction? — It is said, if, 
by this writ, we can reinove a cause belore trial, the Legislature may make every 
case the object of a certiorari, and so give this Court original jurisdiction in all cases. 

This is answered, by sayit g, that would be a violation of the spirit of the Consti- 
tution. ‘This provision was, doubtless, used by the convention, for effecting some 
great end of justice, and to prevent a failure thereof, Now, it would be contrary to 
all justice, that a man should be judge in his own cause 5 yet, if there should be no 
other Court in the State, having jurisdiction thereof, there would be a failure of jus- 
tice, which the Constitution never intended. 

To secure personal liberty, and to provide abundance of means, this Court shall 
use the wiit of habeas corpus 3 to carry into etiect that provision of the Constitution 
which gives this Court supevintending control, we must use the writ of mandamus ; 
and also, for the same purpose, and for the purpose of presenting any unconstitu- 
tional and illegal exercise of authority within the State, the quo warranto is given. 
In all these cases, we can clearly see the constitutional objects of the writs named. 

When the Constitution was formed, and forming, the common law of England 
was the law oi the land, and the use of the writ of ceriiorari was defined, and its appli- 
cation pointed out by that law. ‘The Constitution is to be understood in reference 
to things as they were at the time it was made. At that time the law was, that it 
was subversive of the first principles of justice, that a man should be judge in his 
own cause; it therefore gives the cerlioruri to remedy this evil, for which there 
(201) would otherwise be no ren.edy, or no sufficient one under our judicial system. 
Here, the case is. not that the party himself is the judge, but his counsel ; or rather, 
he who was counsel on the whole merits involved in law and equity, is the judge; 
and counsel may be able to be impartial, and yet they may not. But independently 
of that, the counsel, from the circumstance of being placed ina delicate situation, 
accustomed to think on one side of the question only, hearing and often only knowing 
one side, may receive such bias as would render him unfit to be the judge in the 
cause 3 and, under these circumstances, he might do justice, yet, he might not—the 
chances are against him. And, for many other reasons, any other judge may err, 
but the chances are not so many}; and against these last chances, there can be no 
human remedy at all times. But here, there is a remedy against the most probable 
chances of errer: that remedy is a certiorari ; and it is our duty to grant it, and to 
hear the case in this Court, where no such cause exists, 

Let the certiorari be awarded. 
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LitTLe’s Apw’R. v. PRATTE, FOR USE OF, &Cc. 


1. A bill, drawn 27th Nov., at St. Louis, on New Orleans, at sixty days sight, is pre- 
sented in time on the 25th February, so as to charge the payee by an endorsee ; 
and, when the bill has been kept in circulation, such a presentation is good. 

2. An intermediate endorser is a competent witness in an action against the payee 
of a bill of exchange, he not being venefitted or injured by the event of the suit. 
Nor can the verdict be given in evidence either foror against him, Each must, 
however, depend on the circumstances thereof, and ou the efiects of the evidence 


to be given in. (Note a.) 


IN ERROR. 


Coox, J., delivered the opinion of the Court. 


(202) This was an action of assumpsit, by the last endorsee, against the payee 
of a bill of exchange; the bill was d-awn by ‘Thomas Hanley, at St. Louis, on the 
twenty-seventh day of November, 1817, in favor of the plaintiif in error, at sixty 
days’ sight, upon a house in New Ovleans. The defendant in error is the fifth en- 


dorsee. The bill of exceptions shows that the bil) was presented in New Orleans 
for payment, on the 25th of February, 18183 that the Court charged the jury that if 
the bill had been kept in circulation, the plaintiff had used suffic-ent diligence in 
presenting it for acceptance; that there was no ¢ vidence of the circulation of the 
bill, except the endorsements upon it, and proof that two of the endorsers resided in 
Kentucky. 

The plaintiff introduced Ober, an intermediate endorser, to prove the endorsement 
of the last endorser, who was admitted by the Court as competent; to which thie 
defendant excepted. It is assigned for error, that the Circuit Court erred in the 
charge given to the jury, on the subject of diligence 5 and, al o, in admitting Ober to 
prove the endorsement of the last endorser. As to the question of diligence, the 
charge appears to be well enough ; the b 1] was d:awn in St. Louis upon New Orleans, 
was several times endorsed and presented for acceptance, w thin less than three months 
after its date. It was in proof, too, that two of the endorsers resided in Kentucky. 
The number of endorsements upon it, and the residence of the persons concerned in 
its negotiation, were facts proper for the consideration of the jury; and from which 
they might be warranted in finding, that it had been kept in circulation, even if its 
presentation for acceptance had been longer delayed ; but, if it had not been nego- 
tiated at all, we are not prepared to say that the delay was such as in law would have 
discharged the drawer. ‘The other point is more difficult. What degree of interest 
will entirely exclude testimony, is a question upon which there is as great a want of 
uniformity of decision, perhaps, as any within the rules of evidence. As far as it is 
practicable to apply a general rule, on this subject, it seems now to be established, 
that unless the witness may be immediately benefitted cr injured by the event of the 
(203) suit, or the verdict to be rendered may be evidence for or against him in another 
suit to which he may afterwards bea party, the objection shall go to his credit and 
not to his competency, ( Peake’s Evidence, 145, and cases there cited.) The applica- 
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tion of this general 1u’e must, in some degree, depend upon the circumstances of the 
case. Ii the legal liability of the w.tness will neither be increased nor diminished, 
nor the verdict to be reade.ed be ev:dence for or against him in another action, in 
which he may be a party, the objection must be to his credit. 

What benefit or injury, then, cou'd result to Ober, the witness in this case? He 
was liable, by v riue of his endorsement, to the ho'der of the bill; so were all other 









endorsers, and the maker; and that liability would continue until the demand was 
paid. Tue ve.d«t in that case, could not effect the liability of the witness, although 
it might increase the probability of his escaping it, by means of the factlity afforded 
the holder to make the moey of the defendant; a circumstance which m ght have 
weight w.th the jury. in determining what credit to give to his testimony, and whether 
the ve:d ct should be for, or :ga'nst the plaintiff. As to the liability of the witness 
named, if the endorsement, which he was called to prove, had been a forgery, he 








would still be liable to the last bona fide endorsce. We think the witness in this 






case competent to prove a fact, which, in any event, could have no immed ate effect 






upon his rights. It, however, does not follow, that such intermed.ate endorsee, 






would, in general, be a competent witness it the ca‘e, as if he were called to prove 






payment by the d ‘fendant, to the holder cf the b/Il, his interest would be much more 





direct. Up. the whole, we are of op-nion, that the question of competency must, 
from nece sity, depend, in some degree, upon the ci:eumstasces of the case, and the 
effect of the facts a tempted to be established by the witness ; and that, in this case, 








the fact p oved by Ober, cou'd jnave no immediate e..ct upon his liab.lity ; and that 
the objec‘ion was one, which could only efiect his cred.t. 
The judginent must, there‘ore, be affirmed, with costs, 








(a.) See Rank of Mo. v. Ifull, 7 Mo. R., p. 276, 







(204) Recrorn & Conway v. Forntrn & Grorce. 


In an actien cn a premissery rete, itis not necessary to set cut the consideration for 





which the nele wus given, (Note a. ; 







IN ERROR. 






Jones, J., delivered the opinion of the Court. 






This was an action on the case, brought on a note of hand, drawn by the plaintiffs 
in error, in favor of the defendants, for a sum of money, payable e'ght montis after 
date, for value received. To this declaration there was a general demurrer, which 
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was overruled by the Court below, and final judgment given for the amount of the 
note, with interest; to reverse which, this writ of error has been brought, and the 
general error assigned. The only question which presents itself forthe consideration 
of the Court, and indeed the only one raised by the plaintiffs in error, is, whether it 
is necessary to state in a declaration, the consideration for which the note was given ? 
The counsel for the plaintiffs in error, have cited several authorities for the purpose 
of shewing, that according to the course of the common law, prior to the statute of 
3 and 4 Anne, no action could be sustained on a note, merely as such; but that, on a 
special count, in indebitatus assumpsit, such note might be given in evidence in sup- 
port of the action. Whatever, however, may have been the decis‘on in England 
prior to the passage of the above statute, which is not in force in this State, is not a 
question for this Court to decide on, as the law of 1807, is positive, that whenever 

uy suit shall be commenced, founded on any writing, whether the same be under 
seal or not, the Court, before whom the same is depending, shall receive such writing 
in evidence of the debt or duty, for which it was given, unless the defendant shall, 
in the manner therein pointed out, deny the execution of such writing, by plea, sup- 
ported by affidavit, filed at the time of putting in such plea. 

The decisions of the late Superior Court of the Territory have been uniform, that 
(205) it is not necessary for the plaintiff, in his declaration, to state the consideration 
for which the note declared on, was given, and such has been the practice under our 
statute; and were this Court, at this time, to make a contrary decision, it would, in 


effect, declare all the decisions heretofore given, te have been erroneous. 


The judgment of the Circuit Court is, therefore, affirmed, with costs. 


(a.) See Muldrow v. Caldwell, 7 Mo. R., p. 566. 
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WaAuRENDORFF & OreR v. WHITAKER AND OTHERS. 


1. In an action on a promissory note, the Court will not permit the note to be given 
in evidence «f the debt, if it appear to have been executed by agcut, unless the 
authority be first proved, nutwithstanding the defendant has pleaded ton-assumpsit 
Without oath, 

2. The eflect of our statute, providing that defendant shall not deny the execution 
of a writing sued on, unless by plea, under oath, is merely to change a rule of evi- 
dence, which requires the execution of the writing to be proved, but dces not dis- 
pense wiih the proof of authority, where the writing was executed by agent. And 
in actions on simple contract writings, the notes niust be produced. (Nete a.) 

3. An actdone by an agent is void, unless the terms of the agency bave Leen pur- 


sued. (Note 0.) 


IN ERROR. 
Cook, J., delivered the opinion of the Court. 


Whitaker and others, assignees of Prentice & Bakewell, brought an action of 
assumpsit, inthe Circuit Court of St. Louis county, against the plaintiffs in error, on 
a promissory note. ‘The defendants plead non-assumpsit, and, by consent, the trial 
of the issue was submitted to the Court. The bill of exceptions tendered by the 
defendants, shows that on the trial, the plaintitfs produced in evidence, a joint promis- 
sory note to Prentice & Bakewell, for $5,000, purporting to have been « vecuted by 
(2060) Jacob Reed. for himself, and by Wahrendorti, ¢ )ber, and several others, by Jacob 
Reed, their attorney in fact. The counsel for the de:eidant objected to this note 
being :eceived in evidence, unless Reed’s authority to execute it should also be pro- 
The Court overruled the objection, and permitted the note to be given in 

The detfer.dants then 
offered in evidence, a power of attorney, purporting to have been exe. uted by Wah- 
rendorfi, Ober, and others, reciting an association in co-pattnership, for the purpose 
of purchasing a steamboat, to be kept and used for the benefit of the compauy 3 and 
Jacob Reed, one of the partners, to make the purchave, and to execute 


duced. 


evidence, without the evidence of Reed’s authority to make it. 


authorizing J 
promis-ory notes, or to draw or accept bills of exchange, for, on account, and in the 
name of each of them severally. for an amount for each of the partners, therein 
spec ally limited; and also proved, that one of the endorsees knew of the authority 
under which Reed acted, before the note was assigned by Prentice & Bakewell. The 
pla‘ntiffs then produced in evidence, the articles of co-partnersh'p mentioned in said 


power of attorney, and, upon the whole matter, the Court gave judgment for the 
plain‘iffs, to which the defendants excepted. ‘The piaint.ffs in error rely on two 
First, that the Circuit Court erred in receiving said note in evidence, with- 


grounds: 
out evidence of Reed’s authority to make it; and, secondly, in giving judgment for 
the plaintiffs. ‘The first question involves the construction of an act uf the Territo- 
rial Legislature, which provides, that the Court, before whom any suit may be pend- 
ing, f-u ded on any writing, whether it be under seal or not, shall receive such is 


evidence of the debt er duty for which it was given; and that it sh ll not be lawful 





given 
ss the 
mpsit 


‘ution 
f evi- 
it dis. 

And 
) 
) pur- 


yn of 
Ir. on 
trial 
V the 
ymnis- 
d by 
acob 
note 
pro- 
nin 
then 
Vah- 
pose 
and 
cute 
1 the 
rein 
rity 
The 
said 
the 
two 
rith- 
. for 
rito- 
end- 
h ia 
wful 


ST. LOUIS DISTRICT, MAY TERM, 1822. 
Wahreudortt & Ober v. Whitaker and others. 

ie detendant to deny the execution thereof, unless it be by plea, supported by an 

affidavit oi the paity. Betore the adopt.on of the statute, a promisso:y note could 

not be given in evidence, until its execution was proved; and if it had been executed 

(or attoiney in fact, the authority of such agent or attorney was required to 

a, or produced with the note. But it is contended in this case, that the 


1 the part of the defendant, to deny the execution of the writing, on oath, 
lmission of ifs existence. Ifthis be the proper construction of the statute, 
‘essary for the plaintiif to produce his writing in evidence, in any 
xecution should be denied by the oath of the defendant. It 

, then, to examine the provisions of this statute, with a view to 

H tended to be remedied. We have seen, 


> common w. it was only necessary for the defendant to deny (without 


‘ 


the writing declared on, to put the plaintitf to prove such 


ution ol 


riting itself could be given in evidence. The inconvenience 


, Was that of calling witnesses to establish preliminary facts, resting 


the knowledge ef one party as the other; and which, when established, 

»no other effect than to let ina material evidence. by transposing the 

 provisious of the section referied to, we shall be better able to ascertain 

, in the former law, the Legis!ature intended to introduce: it would then 

no defendant shall de ly the execulion of such writing, unless under oaths; 

ich writing, not thus denied, shall be received in evidence, &c., without 

its execution.” The plaintiff would then be in the same situation, that he 

at common law, after he had proved the execution of the writing declared on; 

he failure on the part of the defendant to deny, on oath, is an admission of 
evide..ce of such writing, then the writing itself need not be produced 3 for it is 

of law, well established, and founded in reason and the nature of things, that 
which is admitted in pleading, need not be proved; and the provision in the 
that such writing shall be received in evidence, would be entirely nugatory. 

ce, it seems to follow, that the Legislature rather intended to change the rule 
vidence in actions founded on simple contiact writings, than to alter the charac- 
increase the obligatory force of the writings themselves, Before the statute, 

: not sufficient for the plaintiff mercly to prove the execution of the writing 
declared on, but the writing itself was subject to rules of evidence. It must, 

ts face, import some legal effect, otherwise it proved nothing; and that legal ef- 

ect must agree with that set out in the declaration, because the allegations and proof 
must correspond. Under the statute, the writings must be given in evidence, and 
aust be subject to the rules of evidence in like cases at common law. If the plain- 
titi, on the general issue, failed to prodt ee the writing declared on, he would be with- 
vidence in the cause 3 and if he should ofler a writing, the legal effect of which 

| inaterially differ from that set out in the declaration, or one, which, on its 
should import no legal effect against the defendant, such writing could not be 
rived in evidence, although its execution should have been proved, or admitted. 
‘he note given in evidence in this case, purporting, on its face, to have been execu- 
ted by a torney in fact, was not, in law, evidence sufficient to charge the defendants; 
because, in law, it does not refer itself to them without the authority to execute it. 
The Cireuit Court, therefore, incorrectly received such note in evidence, without 
proof of the authority of the attorney to make it. On the second point, the bill of 
exeeptions is informal, and, in some degree, vague ; yet, by the ordinary rules of con- 
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struction, we think it shows, with reasonable certainty, that, upon the whole state of 
facts set forth in the bill of exceptions, the Court decided the law to be for the 
plaintiffs. Then, if this interpretation of the bill of exceptions be correct, the Cir- 
cuit Court erred on this point. If the power of attorney does not warrant the act 
done under it, by the agent, the law is well settled, that the principal is not bound 
by the act of a special agent or attorney, unless the terms of such agency have been 
pursued ; and, the act of Reed derived no validity in virtue of the partuership, be- 
cause, the act done, shows thai he did not profess to act as partner, but as attorney 
in fact. 

We are, therefore, of opinion, that the judgmant of the Circuit Court, in this case, 
ought to be reversed, with costs. 

(a.) See Payne v. Snell, 4 Mo. R., p. 239. 

(0.) See ‘Tate & Hopkins v. Evans, et al., 7 Mo. R., p. 420. 


(209) Brown v. Warp. 


The act of the Legislature, allowing a party to replevy or take a stay upon an exe- 
cution, is unconstitutional, and a Sheriff who follows the act is personally liable for 
the amount of the execution. 


ERROR from St. Louis Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


This is an action against the Sheriff, for not levying an execution, to which he 
pleads the act of the General Asse.nbly, p>inting out the manner in whch executions 
may be stayed, &c. ‘There is a demurrer to this plea, and judgment for the plaintiff 
in the Court below ; to reverse which this writ is sued. ‘The principle involved in 
this case was decided by this Court at Fianklin, in the case of Baily v. Gentry and 
wife. 

This judgment is affirmed with costs. 


JonEs, J., dissenting. 


The very weak state of health which I have been in for these two weeks past, 
renders it impossible for me to deliver a lengthy opinion in the case now before the 
Court. The single question involved in it is, the constitutionality of the act of the 
General Assembly, pointing out the manner in which executions may be stayed. 
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The majority of the Court being of opinion that the principle involved in this case 
was decided at Franklin, in the case of Baily v. Gentry and wife, have affirmed this 
judgment with costs. I do not concur in the opinion of the Court, delivered in that 
case, declaring the act referred to, to be unconstitutional and void. My reasons 
would b2 given, for such, my dissent, did the state of my health permit it; but, as it 
does not, it will be sufficient for me to give it as my opinion, that the law is not un- 
constitutional and void, and that, therefore, the judgment in this case ought not to be 
affirmed. 


(210) Irnwin’s ApministTrators & CoTTLE v. TANNER. 


When parties, by their contract, have fixed their own measure of damages, the 
Court will not disturb their intention. 


APPEAL in Chancery. 


Per Curiam. This was, originally, an action of debt, on a penal bond; the con- 
ition whereof was, that the obligor was to deliver a land certificate, called a New 
Madrid certificate, at a certain time ; and the condition contained a stipulation, that 
the covenantor shall also make further assurance on the delivery of said certificate, 
uid tha!, if the title then failed, the consideration money, with lawful interest, should 

‘repaid. The appellee brought his bill in the Circuit Court, to be relieved from 

is penalty, on paying back the consideration money, with interest. The Circuit 

t made the value of the cartificate, at the time it was to have been delivered, the 

ire of damages. From this decree there wa3 an appeal to the Chancellor. 

Tae Chancellor made the consideration and interest the measure of damages; and, 

in this decree, there is an appeal to this Court. It is not, in our opinion, necessary 

‘ide whether the certificate is most like land or personal property. There does 

ppear enough, on the whole of this agreement, to show the parties have fixed their 

wn damages in the first instance, and when that is done the Court will not interfere 
vith the intention of the parties. 

The deeree of the Chancellor is affirmed with costs. 


13* 
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1 
lez 311| CALLOWAY AND OTHERS v. THE STATE. 
168. 


I 211 
40 ; , ; 

. A writ of error lies to the Supreme Court, in all prosecutions for offences not capi- 
tal. 

2. Every citizen in this State hasa right, by law, to have a judgment rendered 
against him, revised by a superior tr#bunal. (Note a.) 
. Persons indicted for an assaultand battery, cannet be acquitted because the proof 
shows that they were guilty of a riot, as well as an assault and battery. 


IN ERROR. 


Jones, J., delivered the opinion of the Cout. 


This was an indictment, found by the Grand Jury of Madison county, against 
Calloway, and sixteen other persons, for an assault and battery on one Jacky B. 
Stephens, to which the whole of them, (excepting George Robertson, one of the 
defendants,) appeared in their proper persons, and pleaded not guilty ; whereupon, 
issue was joined. The jury having found all the defendants, (excepting John Bridg- 
es and Arthur M’Farland,) guilty, the Court imposed a fine of fifty dollars, each, on 
the persons convicted, together with costs. During the trial of the cance, a bill of 
exceptions was filed to the opinion of the Court, which bill states, that it was pro- 
ven that the defendants were collected at the house of David L. Carutherz, and that 
Strother, one of the defencants, took witness with a cocked pistol, when Calloway, 
and others, came up and gave Strother aid and protection; that the defendants, after 
going with the witness some distance fiom the place where they took him, stopped; 
(212) that part of the defendants remained with the witness, while others of them, 
at a small distance, held a consultation; that defendants agreed to take an equal 
part in the transaction, in the following manner:—All of the defendants held up 
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their right hands, and defendant, Calloway, repeated the following words: “ We will 
bear our equal parts, and go our equal bob, so help us God ;”—that the defendants 
were all there present, and signified their assent to what Calloway had stated, as the 
result of their consultation. The said Stephens was then taken, tied and whipped 
by the defendants. Whereupon, the defendants, by their counsel, moved the Court 
to instruct the jury, that, if shey should be of opinion, that the transaction proved 
constituted a riot, that they were not liable, on this indictment, for an assault and 
battery; which motion the Court overruled, and instructed the jury, that, though 
they should be of opinion that the evidence proved a riot, the party might legally be 
convicted of an assanlt and battery, under that indictment; to which opinion the 
defendants excepted. To reverse the judgment, a writ of error was brought, and the 
following errors assigned: first, is on the bill of exceptions 3 second, the judgment 
is erroneous, because it does not state to whom the fine is to be paid, or in whose 
favor, or for what cause the fine is imposed; third, because the persons, against 
whom the judgment is rendered, are not named in the judginent ; and. fowth, be- 
cause the record and proceedings are instflicient, erroneous, and informal, and no 
judgment ought to have been rendered thereon, against the above defendants. A 
preliminary question, however, was raised, whether a writ of error, to reverse the 
judgment rendered on this prosecution, would have been legally brought? On this 
head, the Court has no doubt but that a writ of error will lie o#all prosecutions for 
vilences not capital ; and that, as they will even lie in Englai.d, much more so will 
they in this country, where the rights and liberty of a citizen are more strongly pro- 
tected than they are in that country. It is true, that, for most oiiences, the consent 
of the king, by his attorney general, is necessary ; but this consent, at the present 
tine, is looked upon as mere taatter of form, and never refused. 

(213) The case of the King v. Wilkes, as reported by Burrow, which was for a 
libel on the King and his government, a much more heinous offence in that govern- 
nent than that of a coinmen assault and battery, fully establishes the position that a 
writ of error will lie 3 and even in that case the Couit recommended it to the Attor- 
ney General, to consent to its being brought. No such consent is, however, necessary 
in this State, where every citizen has by law a right to have a judgment, rendered 

inst him, revised by the superior tribunal. 

‘The fir-t error assigned is, that the opinion of the Court, as stated in the bill of 
exceptions, was erroneous. ‘This Court does not think so, and are of opinion that, 

s the evidence adduced fully established the assault and battery 5 and indeed, would, 
if the indictment had been brought for a riot as weil as for an assault, have estab. 
lished the latter offence, that the defendants were, notwithstanding, liable to 
prosecution for the assault and battery only, for which they were properly convicted. 
W.th the same propriety might a man indicted for mans'aughter complain that, as it 
appeared in evidence he was guilty of the crime of murder, he ought net to be con- 
victed of manslaughter; and one indicted for petit larceny might, with the same 
propriety, insist that he ought not to be conv.cted of that offence, because it appeared 
from the testimony he was guilty of grand larceny. The other causes assigned for 
error are not. in the opinion of this Court, suflicient to reverse the judgment. The 
fine is imposed on each of the defendants, found guilty by the verdict of the jury, 
whose names are therein given and designated. ‘The cause for which the fines were 
imposed on them is set forth in the proceedings. They were adjudged, jointly, to 
pay the costs of that prosecution, and the statute laws of the then Territory designated 
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Graves, &c., v. Priest. 


to whom the fines were to be paid. Although the judgment might have been entered 
up ina more formal manner, yet it is not so informal or insufficient as to render it 


vicious and of no effect. 
The judgment is, therefore, affirmed with costs. 


(a.) See Jim (a slave) v. the State, 3 Mo. R., p. 148. 





(214) Graves AND RAVENSCROFT, ADMINISTRATORS OF WOLVERTON v. Prigst. 


An administrator, not interested in an estate, further than the per centum to be 
Nowed him, is a competent witness to prove a debt or demand due the intestate. 


(Note a.) 
ERROR from the Circuit Court of Cape Girardeau county. 
M’Gink, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, by the administrators, in behalf of their intestate. 


The defendant plead set-off, and judgment for defendant for a small sum. On the 
of the plaintiffs, to prove work done by the 


trial the plaintiff offered Graves, one 
intesta‘e for the defendant. This was objected to, and the objection sustained Ly the 
plaintiffs be!ow bring their writ of error, and this is the only o: e pre- 


Court. The 


sented by the record. In general, no party toa suit can be a witness, Phil. Evi. 57; 
a trustee cannot; a prochein amy cannot, because the prochein amy is always, and a 
actimes, are liable for costs; bail cannot be a witness for the princ pal; 
: intestate cannot be w;tnesses for the estate, because of interest, 2 Bac. 
But it is sa‘d, in the last book, 587, that an executor, in a cause con- 


child; 2 
534 aad 
cerning the testator’s estate, nay be a witness if he is not residuary legzatee, or has 


not the surplusage. 


So parties, in their corporate capacities, may be witnesses; per- 
I ’ I ’ > | 
in all cases, but where they are not responsible for costs they may give 


hap3 not 
evidence, Piil. Evi. 57. So that the question of interest, in consequence of being 
liable for costs, is in all the above cases material, except the cases of the intestate’s 
ren and the bail; then the administrators are not liable for costs, (see the Digest 
52.) This provision, as to liability for costs, puts the matter to rest. The next 
inquiry is, whether the acministrator is interested by reason of the per cent. which 
The provision of the staute upon that subject is, Digest, 59, 


vty 
Citic 


page 
may be allowed him? 
that the executors and administrators shall be allowed, in their accounts, all reason- 
(215) able disbursements, &c., and may be allowed such recompense for 4heir 
personal trouble, not exceeding six per centum on the whole of the personal estate, 
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and one per centum on the realestate, &c. Here the allowance is to be in proportion 
to the trouble, not exceeding six per cent. Now, if the estate is large, and there is 
hardly any trouble about it, the allowance must be in proportion to that trouble, and 
not in proportion to the largeness of the estate. Ifa small estate is troublesome, 
the allowance is to be accordingly ; but in neither case is the allowance to exceed six 
per cent.; so that here it is impossible for us to say there is such interest in the wit- 
ness’ situation as to exclude him. An administiator may be in a situation that he 
ought nct to be a witness; he may be a distributee ; he may have a demand against 
the estate, and his own swearing might establish a fund to pay his debt; but none of 
these cases appear. 

The judgment must, therefore be reversed, and remanded to the Circuit Court for 
a new trial to be had, not inconsistent with this opinion. 


(a.) See Foster & Foster v. Nowlin, 4 Mo. R., p. 22. 


WELLErORN v. TINDALL. 


1. A person residing in the Arkansas county was liable to be summoned or held to 
bail tn the county of Cape Girardeau, (if found therein,)in an action by a person 


residing without the Missouri Territcry, notwithstanding the act of the Legislature 
of 1818 

2 The act of Congress, cf January 27, 1814, severed the Arkansas county from the 
other ; ars of the Territory, for cvery judicial purpose, except that of appeals and 
writs of error. 


IN ERROR. 
Jones, J., delivered the opinion of the Court. 


This was an action of debt, brought by the plaintiff in error, against the defendant, 
ona bill obligatory, for the payment of $640, on which the defendant was held to 
bail. At the time of filing the declaration, and issuing the writ, a bond was regu- 
(216) larly executed and filed, for securing the payment of costs, conformably to the 
statute in that case provided. In the term of April, 1819, being the return term of 
the writ, the defendant moved the Court, that the bail therein should be discharged, 
which motion was supported by the affidavit of Jonas N. Manafee, that the defend- 
ant was, at the time of the issuing of the writ, and of the arrest,a resident and 
inhabitant of a place called the Cadron, on the Arkansas river, in the said Territory 
(of Missouri); whereupon, the Court, on its appearing, that the defendant was not 
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an inhabitant of this county, (Cape Girardeau,) considered that he be discharged from 
his bail. Afterwards, at the same term, the defendant filed a plea in abatement, 
verified by his ailidavit, prayed judgment of the plaintiff’s writ, and that it might be 
quashed ; for he said, that at the time of the commencement of the action, and fora 
long time before, and at the time of the execution and service of the writ, neither 
the plaintiff nor the defendant was a resident or inhabitant of the said county of Cape 


Girardeau ; but that the defendant was then a resident and inhabitant of the county 


of Pulaski, in the said Territory, and that the plaintuF was a resident and inhabitant 
of Tuckapaw, without the said Territory, in Mexico, a revolted province of Spain. 
Yo this plea the plaintiff demurred, and the defeadant joined in demurrer. The 
Court overruled the demurrer, quashed the writ, and gave judgment for costs against 
the plaintitl; and this writ of error was brought to reverse the judgment of the Cir- 
cuit Court, the general error assigned and joinder. 

It does not appear trom the record, on what grounds or position of law, the 
defendant was discharged from his bail; nor is it necessary for the Court, at this time 
to give any opinion thereon, the question not being brought before them. The only 
point, therefore, that presents itself for consideration, is, the validity of the plea in 
abatement, which, we presume, was predicated on the act of 1813, ( Geyer’s Digest, 
248, sec. 16.) which provides, that no person, being an inhabitant of this ‘Territory, 
( Missouri,) shall be arrested or held to bail in any civil action, except it be in the 

217) county in which he resides; uor shall any person, as aforesaid, be summoned 
for trial, in any county than that in which he was an inhabitant, unless he shall be 
found in the county where the plaintiff resided at the time of the serving of such 
process, except the inhabitants of the county of Arkansas, The obvious intention of 
that act, was, to prevent a resident of the ‘Territory from being held to bail, or sued 
in any other county than that in which he was an inhabitant of, unless he was found 
in the county in which the plaintiff resided. But there is an exception as to the 
inhabitants of that part of the then Territory, who resided in the county of Arkansas; 
who, for every civil purpose, are to be regarded in no other light, than a citizen of 
any other state or county. Without, however, putting this construction on that aet, 
there is no doubt but that the inhabitants of that part of the Territory of Missouri, 
who resided in the Arkansas county were, at the time of the issuing the writ in this 
ease, viz: on the 5th March, 1819, not to be considered as inhabitants of the Terri- 
tory, for any judicial purposes, excepting that of appeal to the Superior Court of the 
‘Territory, at large; as, by the act of Congress of 27th January, 1814, a Judge is 
directed to be appointed for the limits comprised within the district of Arkansas, who 
should possess and exercise the jurisdiction then possessed and exercised by the 
Court of Common Pleas, as well as that possessed by the Superior Court, within 
said district, and to the exclusion of the original jurisdiction of the said Court of 
Common Pleas, and Superior Court within the same; with a proviso, that writs of 
error and appeals should lie from the decisions of the Court, established by that act, 
to the Superior Court of the State. This act, then, completely severs the Arkansas 
county from the other parts of the Territory, for every judicial purpose, excepting 
that of appeals, or writs of error; and the inhabitants of the Arkansas county pos 
sessed no other rights in the other parts of the Territory, than any other indiflerert 
suitors ; and the defendant, by his own showing, was an inhabitant of those limits 
comp ised within the jurisdiction of the Court, established in the Arkansas county 


by the act of Congress. It has not been contended, but that a person, who is not an 
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(218) inhabitant, may, if found within the limits of our government, be either held 
to bail, or summoned, according to the nature of the case, at the suit of a person, 
who is not resident in, or inhabitant thereof. Were a contrary doctrine to prevail, it 
would completely shut our Courts of justice against all parties, complainants, who 
were not citizens of the country. In our opinion, the action was well brought against 
the defendant, who was then within the jurisdiction of the Territorial Court, although 
the plaintiff was not a resident therein ; and that, therefore, the demurrer to the plea, 
ought to have been sustained, 

Let the judgment of the Cirenit Court, overruling the demurrer, and quashing the 
plaintiif’s writ, be reversed, with costs; and let the cause be remanded to the 
Circuit Court, to be proceeded on, therein, according to the principles laid down in 
the above opinion; and the Circuit Court is directed to sustain the plaintiff’s demur- 


rer to the defendant’s plea. 


WeELLBORN v. TINDALL. 


IN ERROR. 
Jones, J., delivered the opinion of the Court. 


This was an action of trespress on the case. The same proceedings, and the same 
decision was given in the Circuit Court, as in the action of debt depending between 
the same parties. It is, therefore, unnecessary to state any thing further thereon, 
than, that as the same principles are involved in both, the judgment of the Circuit 
Court, overruling the demurrer herein, and quashing the plaintiff’s writ, is reversed, 
with costs, and the cause is to be remanded to the Circuit Court, to be further pro- 
ceeded on therein, not inconsistent with the principles laid down in the opinion in 
the other case; and the Circuit Court is directed to sustain the plaintiff’s demurrer 
to the defendant’s plea. 
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eZ | (219) Biunt v. SHEPPARD. 


1 219 
147 311 





1. The Constitution of this State gives the right, generally, to all citizens, to have 
their causes reviewed in the Supreme Court, without regard to the amount in dis 
pute. Anda writof error lies, when the judgment is for a less sum than $100,— 


(Note a.) 
2. An officer, in all civil matters is liable for the acts af his ceputy. 









ERROR from the Circuit Court of Cape Girardeau county. 







M?’Grrk, C. J., delivered the opinion of the Court. 









This was an action originally commenced before a Justice of the Peace, by certio- 
rari; taken to the Circuit Court, and the proceedings there set aside, and a trial had 
on the merits; a judgment for the plaintiff, now defendant in error, for about $84. 
This suit, before the Justice, was against the Constable, for a false return to an exe- 
cution. It appears by an endorsement on the execution, that a deputy Constable 
made the return, first nulla bona, and also stayed till returned by plaintiff’s order. 








None of the evidence, had before the Court, is preserved. 

The first question made, is, will the writ of error lie where the judgment is under 
$1002 The act of the General Assembly, passed first session of the State Legisla- 
ture, only gives appeals and writs of error in cases where the thing in dispute shall, 







exclusive of costs, be in value equal to one hundred dollars. The Constitution says, 
the Supreme Court shall have appellate jurisdiction only; but says nothing about 
the amount or value. The Legislature says, that appellate jurisdiction shall be limi- 
ted to cases of $100. The Constitution does not give the power to limit the right of 
appeals, &c., to the Legislature. The Constitution gives the right, generally, to all 
cititizens, to have their causes reviewed in the Supreme Court, without regard to 
amount; therefore, our opinion is, the writ of error will lie, notwithstanding the 










hia 
H limitation in the act. 
: With respect to the correctness of the judgment of the Circuit Court, we can say 
(220) nothing. The matters of fact were found by the Court, and no point of law, 
arising out of the facts, appears to have been saved, if any were made. One reason 
in arrest of judgment, is, that inasmuch as the return on the first execution was made 
by deputy, the proceeding should not be against the principal. The proceeding ip 
that respect is right, for every principal is liable for the act of his deputy in all civil 
matters. It is said, there is no proof that the principal ever had the execution, and 
that the deputy appears only to have had it. The answer to this, is, that all these 
things must be presumed to have been proven in the Circuit Court. As to the other 
reasons in arrest of judgment, they are of no weight. 

The judgment of the Circuit Court is affirmed, with costs. 











(a.) See Jim v. The State, 3 Mo. R., p. 148, 
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Exuis v. Exvis. 


4 person of whom a plaintiff purchased a slave, is a competent witness to prove the 
loss of a bill of sale for the slave, given by the defendant to the witness, notwith- 
standing the latter may have warranted the title to the plaintiff. 


ERROR from the Cape Girardeau Circuit Court. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of replevin, by the plaintiff in error, for a negro man. The 
only question relied on at the bar, is one presented by a bill of exceptions. The 
bill of exceptions states, that on the trial of the issues of property in defendant and 
non cepit, the plaintiff offered James Ellis, from whom he purchased the negro, to 
prove the loss of a bill of sale given by Erasmus Ellis to the witness for said negro, 
in order to let in other evidence to prove the contents of said bill of sale, which the 
Court refused. The question is, what shall be the evidence to the Court, to prove a 
deed or paper lost, before the contents can be resorted to? In cases of lost deeds, 
the evidence of the party in whose custody the deed ought to be, is always admissi- 
(221) ble, on the ground that, in general, this is the best evidence, unless where some 
one else had seen the deed destroyed; then that other person would be more free 
from objection than the party himself. Here James Ellis might be interested, yet he 
might not; that interest is only inferrible, depending on a contingency, if he had 
warranted the title, and that doos not appear from the record; but if this were the 
fact, yet he is competent to prove the bill of sale lost or destroyed, for the plaintiff 
himself would have been competent to that fact. We are of opinion, therefore, the 
judgment of the Circuit Court shall be reversed with costs. 

Let the judgment be reversed, and the cause sent back to the Circuit Court for a 
new trial, with instructions to that Court to receive said testimony. 
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Graves & RaveNscrortT, ADMINISTRATORS OF WOLVERTON, v. BLACK. 


1. A writ of error lies, although the judgment or amount claimed be less than $100. 
2. An administrator is competent to testify to facts which came to his knowledge be- 
fore administration. 
IN ERROR. 
Jones, J., delivered the opinion of the Court. 


This was originally an action of debt for twenty-five dollars, brought by the 


plaintiff against the defendant, before a Justice of the Peace of Cape Girardeau 


county, who gave judgment against the defendant for costs. From this judgment the 


ylaintiffs prayed and obtained an appeal to the Circuit Court, who gave judgment 
: PI 5 
against the plaintiffs for costs; the cause being submitted to the Court. During the 
trial, a bill of exceptions was filed to the opinion of the Court, for rejecting the tes- 
timony of Ravenscroft, one of the administiators, to prove facts that came to his 
(222) knowledge before he was adiministrator. writ of « ig been brought 
to reverse the judement of the Circuit Court, and the only err ened is on the 
] 
, 


bill of exceptions for rejecting the test the administrator. ‘The detendant 


did not join in error, but moved the Court to dismiss the writ of error for want of 


} 


jurisdiction in this Court, the demand being for less than one hundred dollars, exelu- 
sive of costs. The defendant relied on the filth secti { the act regulating the 
proceedings of the Supreme Court, apo d mber, 1820, which provides 
that the jurisdiction of the Supreme Court, in cases not specially provided for by the 
Constitution of this State, shall be limited to appeals, writs of error, or supersedeas, 
to reverse the decrees 6f the Court of Chancery, or judgment of the Circuit Courts, 
where the matters in controversy shall be equal in value, exclusive of costs, to one 
hundred dollars, &c. The plaintifs contend that the act of Assembly, limiting the 
sums fur which a writ of error or appeal may lie, is unconstitutional and void by the 
2d section of the 5th article of the State Constitution, which declares that the Su- 
preme Court, except in cases otherwise directed by the Constitution, shall have 
appellate jurisdiction only, which shall be co-extensive with the State; and also, by 
the 3d section of the same article, which declares that the Supreme Court shall have 
a general superintending contro! over all inferior Courts of Law. The decision of 
this Court in the case of Wolverton’s administrators against Priest, made at this 
term, settles the question that a writ of error lies, in cases where the matter in con- 
troversy shall not be equal in value to one hundred dollars, exclusive of costs. 
Therefore the motion for quashing the writ of error is overruled. As to the other 
question on the bill of exceptions to the opinion of the Court, for rejecting the testi- 
mony of Ravenscroft, one of the administrators, it has also been decided, in the 
opinion of the Court delivered at this term, in the cause of Wolverton’s administra- 
tors against Priest, that the testimony of the administrator ought to have been 
admitted and received ; and, therefore, the opinion of the Circuit Court on this point 


was erroneous, 
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(223) The judgment of the Circuit Court is, therefore, reversed, with costs, and 
the cause is remanded to the Circuit Court for a new trial, with instructions to the 
said Circuit Court, that if, upon such new trial, the testimony of the administrator is 
offered, and it shall appear he is not interested either as distributee or creditor, such, 
his testimony, shall be admitted and received. 


CALLoway v. NIFONG. 


‘ 


Vhen one of two defendants dies, before a judgment rendered against both, the 
error can only be corrected in the Court where the judgment was rendered, by 
writ of error, coram nobis, as error, in fact, can only be corrected where it accrued. 


IN ERROR. 
Cook, J., delivered the opinion of the Court. 


In this case, Nifong received judgment in the Madison Circuit Court, in an action 
if debt against Calloway and John McCabe; to reverse which judgment, Calloway 
ight his writ of error, and assigned error in fact, that his co-defendant died before 


and the 
ly question for the consideration of this Court, is, whether the error complained 


dyment, to which, the defendant in error, pleads “in nullo est erratwm;? 


of, is one which this Court can correct? According to the established course of the 
smmon law, error in fact, can only be corrected in the Court where it accrued, or 
1 which the record is: (5 Com’s. Dig. 695; 1 Stra. Rep. 606; 2 Bac. Abr. 216, 
Civil Edition.) In this case, the remedy must be by writ of error, coram nobis, in 
the Cireuit Court, the record being in that Court. 
rhe writ of error must be dismissed, with costs. 
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(224) THOMPSON’S ADMINISTRATORS v. NoRTHCOTT. 
A person, not a party to the suit in the Court below, cannot bring a writ of error. 


WRIT OF ERROR from the Circuit Court of Cape Girardeau county. 
M’GrrK, C. J., delivered the opinion of the Court. 


The record states the parties to be Thompson’s administrators, against Gantt and 
others; and then shows a motion was made by the plaintiffs, requiring the Sheriff to 
return execution in favor of the Thompsons, and to pay the money to them. The 
Court ordered the money to be paid over to them, and one Northcott. Northcott 
brings the writ of error, now, as between Gantt and others. The Court made no 
decision ; therefore, there is nothing on the record to warrant a review of the case, 
as to these. Thompson’s representatives, and Northcott, are not named as parties ; 
and Northcott was not in Court at all. The real case was between Thompson’s rep- 
resentatives, and the Sheriff; now, the Sheriff does not complain. If the parties 
were desirous to try the question, Northcott should have applicd to the Court for a 
similar rule, and the whole matter should have been presented by a bill of exceptions ; 
but, it appears, as to any thing recorded, the Court did right, even supposing these 
executions are a part of the record; but, for want of parties, the writ must be dis- 
missed, with costs, 


(225) Byrne v. HARBISON. 


A mandamus will not be issued to a Circuit Court, to grant an appeal, because the 
party has his remedy by application to the Supreme Court, or a Judge thereof, in 
vacation. 


ON ORIGINAL BILL IN CHANCERY. 


Jones, J., delivered the opinion of the Court. 


The defendant, by his counsel, moved this Court to grant him an appeal from a 
decree rendered against him, in favor of Morgan Byrne, in the Circuit Court of Cape 
Girardeau county, at the December term, 1821; or, to grant him a writ of mandam- 
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us, directed to the said Circuit Court, commanding that Court to grant said appeal. 
It appears by the records of the Circuit Court, as certified to this Court, that the de- 
fendant, by his solicitor, in April term, 1822, applied to the said Circuit Court for an 
appeal, and offered Daniel Steinbeck as secutrity, which security was approved of by 
the Court; but the application was overruled, on the ground that it was, then, too 
late to appeal, the decree having been obtained at the last term of the Court; in con- 
sequence of which refusal, the above motion was made. This Court does not con- 
ceive that a mandamus ought to issue to the Circuit Court, as prayed for, because the 
defendant has a more appropriate remedy, by virtue of the 6th section of the act, 
regulating the proceedings of the Supreme Court, which provides, that the Supreme 
Court, or any Judge thereof, in vacation, may grant a supersedeas to the decrees, or 
judgments of the Court of Chancery, or Circuit Courts, and allow appeals from the 
decrees of the former, upon giving bond, and taking the oath as therein mentioned. 
As the defendant may, if he thinks proper, apply for such supersedeas. 
The motion is overruled. 


(226) THe ApMINisTRaTors oF WITTENBURGH, DEC’D, v. WITTENBURGH. 


After the death of a party has been suggested, a judgment against him is clearly 


erroneous, 


IN ERROR, on scire facias. 
Jones, J., delivered the opinion of the Court. 


This was a scire facias, issued from the Circuit Court of Cape Girardeau county, 
iainst John Wittenburgh, to show cause, on the first Monday of August, 1821, at 
a Circuit Court there to be held, why a verdict rendered by a jury, in a cause where- 
in the said John was plaintiff, and the said Henry was defendant, should not be con- 
firmed, the jury having found a verdict for the then defendant, and certified, that 
ihe plaintiff was indebted to the defendant, in the sum of $48 913; which said writ 
of scire facias was duly seryed on the said John, the plaintiff in the original suit, 
and defendant in the scire fucias. At which August term, the plaintiff, Henry 
Wittenburgh, suggested on record, the death of the said John, which was not 
denied, and a scire facias was awarded against his administrators, which does not ap- 
pear to have issued. At the next term, to wit: December term, 1821, the record 
states, that Henry Wittenburgh, the plaintiff, came by his attorney, and the defend- 
ant, John, although solemnly called, came not, but made default; therefore, the 
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Court rendered judgment against the defendant, for $149 27, being the amount certi- 
fied by the jury, (as stated in the scire facias,) and costs of that suit, together, also, 
with the costs in the scire facias suit, to reverse which judgment, a writ of error was 
brought by his administrators. The death of the defendant, John, in the scire facias, 
having been duly suggested on record, the entry of a judgment against him, after 
such suggestion, is clearly erroneous ; therefore, the judgment of the Circuit Court, 
on the scire facias, is reversed, with costs. 





Brown AND Priest v. BENTON. 


An action on a-bail bond, must be brought in the name of the Sheriff,to whom it was- 
given. 


TN ERROR. 


Coox, J., delivered the opinion ef the Court. 


This was a scire facias on a bail bond.to.the Sheriff,. in the name of the original 
plaintiff. The bond had not been assigned by the Sheriff. The defendants demurred, 
senerally, to the scire facias, and the Circuit Court gave judgment for the plaintiff. 
‘The exception relied by the plaintiffs in error, is, that the action is in the name of 
Benton, on a bond of recognizance to the Sheriff. The settled general rule of law, 
is, that the action must be in the name of the person to whom the promise is made, 
or who has legal right. This principle was settled in the case of Parmer, Sheriff, 
for the use of Atchison, against Moore, decided at the last term of this Court, in the 
second district. According to that case, this action should have been in the name of 
the Sheriff, and might have been to the use of the defendant in error 

The judgment must be reversed, with costs 





JACKSON DISTRICT, MAY TERM, 1822.. 


WoLVERTON’S REPRESENTATIVES v. KrLER- 


ERROR from the Circuit Court of Cape Girardeau county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action on the case, not guilty, and issue joined ; verdict for plaintiff; 
20 bill of exceptions to show any points saved ; no error appears on the record. 
The judgment is affirmed, with costs. 


(228) STErNBACK v. Lisa’s EXECUTORS- 


A judgment entered for the amount of a recognizance, to be discharged by a less 
sum, is erroneous. 


M’Grrk, C. J., delivered the opinion of the Court. 


This was an action of debt, brought on a recognizance, and judgment against the 
plaintiff. None of the exceptions taken by the defendant’s demurrer are sustainable 
and the judgment cannot be reversed for any thing thereby alledged. But when the 
Court come to give judgment, after overruling the demurrer, gave judgment for the 
amount of the recognizance to be discharged with a less sum. This is error. It is 
said, in Washington’s Reports, that the latter part of the judgment is only surplusage, 
and that it does not vitiate the judgment, which is well entered. The case in Wash- 
ington’s Reports, 1 Wash. 91, is not law in this State; neither is this like the cases 
in Burrow, where the judgment for debt was well, and the judgment for costs was 
wrong. These, then, were two distinct things, and two judgments; so one part 
might be reversed, and the other stand. But here, the defeasance part is a part of the 
judgment, and added without the authority of law. 

Therefore, the whole must be reversed, with costs; and this Court, proceeding to 
give such judgment as the Court below ought to have given, order judgment to be 
entered for the whole amount of the recognizance. 





of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, NOVEMBER TERM, 1322. 


(229) Bors v. SHIPLEY. 


i. The proviso of the statute of limitations does not operate, unless there was sucha 
removal or obstruction as did, in fact, defeat the party. (Note a.) 

2. Proof that plaintiff inquired for defendant, and could not find where he was, to 
as to sue, prevents the statute from running. 


ERROR from St. Louis Circuit Court. 
McGink, C. J., delivered the opinion of the Court. 


This is an action on the case on a promissory note. The note was made in 
Philadelphia, on the 15th December, 1814, by one Vigus, for Bobb & Vigus, partners, 
3obb then lived in Lexington, Kentucky; Shipley lived in Philadelphia then and 
ever since; Bobb lived in Lexington till the spring of the year 1817; then removed 
to St. Louis, without any circumstances of concealment or undue practices, where 
he resided when this suit was brought. 

This action was commenced November, 1820, a period of five years and seven 
months after the cause of action accrued. 

The statute of limitation is plead to this action; replication that defendant ob- 
structed the bringing the action by his removal ; joinder and issue on the trial. The 
Court was moved to pronounce the law on the point, whether this removal was an 
obstruction within the proviso of the statute of limitations. The proviso is, “ that 
(230) if any defendant to any civil or criminal cause, hereinbefore recited, absconds 
or conceals himself, or by removal out of the district or territory where he resided, 
when such cause of action accrued, or by other indirect means defeats or obstructs 
the bringing or maintaining all or any of the aforesaid actions, within the respective 


times limited by this act, he shall not plead this act in bar.” 
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Bobb »v. Shipley. 





The Circuit Court decided, after having found the issue for the plaintiff, that this 
removal was within the proviso, and gave judgment for the plaintiff, to reverse which 
the cause is brought to this Court. 


It is insisted here, that the point is not properly saved. We think differently ; the 
bill of exceptions shows the point of law was expressly made to the Court, in its 
capacity as such, to declare on a given state of facts what the law was. ‘The statute 
required this suit to be brought within five years after the cause of action accrued, 
It has not been done. ‘The statute provides that, though the limitation might other- 
wise run, yet its progress shall be arrested if the fault is the defendant’s. It is 
insisted by the plaintiff in the Court below, and defendant here, that if the defendant 
by concealment, absconding or removal, defeats the bringing of the action for any 
portion of the time within the five years, that then he shall not plead the statute, and 
that the plaintiff must have the whole of the time without a moment’s interruption, 

The plaintiff in error contends that he is not to be precluded from the benefit of 
the statute, unless he did defeat the defendant (by some of the means aforesaid) per- 
petually, and without an intervening moment, for five years. 


We are of opinion, the true construction of the statute is, that there must be a con- 
cealment or a removal, and that that removal did defeat the party in fact, not that it 
might possibly have done so. The words of the statute are, thatif, by any of those 
means, &c., the party is defeated or obstructed of having his action. A removal of 
itself is not sufficient—it must be such removal as amounts to obstruction. « Here 
(231) the party relies on the removal itself being such obstruction; that is not suf- 


ficient. 


If Shepley had attempted to sue Bobb in Lexington, and found him removed ; had 
then inquired for Bobb and could not find where he was gone, proof of this would 
satisfy the statute. Here, no such proof appears. With respect to the words of the 
statute, which says, a removal from the district or territory, &c., we are of opinion 
that the word district refers exclusively to districts in the former Territory of Louis- 
iana, and that a temoval from one of those districts to another, if attended with cir- 
cumstanees of concealment, might save the operation of the statute, with respect to 
the words and sentence, or territory, where the party resided when the cause of ac- 
tion accrued. It is tobe understood, that, if the debtor resided in the then Louis- 
jana, and made a removal out of the Territory, so that process could not operate on 
him, but returned after five years had expired, he could not plead the statute, 


It does not mean territory in a geographical point of view, for, in that case, no one 
could tell precisely where the territory began or ended. The proviso puts two cases, 
which, of themselves, when they happen, prevent the party from pleading the statute. 
One is, absconding ¢ the other is, concealment: these are absolute. Then the statute 
says, or by removal out of the district or territory where he resided when such cause 
of action accrued, or by any other indirect means, defeats or obstructs the bringing 
any of said actions, &c., he shall not plead this statute. Here it is apparent and 
clear, the removal must have a particular character, and must, in its tendency, defeat 
or obstruct the bringing an action ; and proof, that the plaintiff inquired for defend- 
ant, after his removal, at the place where he resided when the cause of action ac- 
crugd, and could not find where he was, so that he might sue, would be sufficient to 





SUPREME COURT OF MISSOURI. 


Hammond v. Relf, Chew and Clark. 


establish the removal contemplated by the proviso. But a removal from Kentucky 
to this State, is not sufficient to prevent the statute from running, 
The judgment of the Court is, therefere, reversed. 


(a,) See Hancock v. Gillespie, Adm’r, 1 Mo. R., p. 678. 
Cartmill v. Hopkins, ; “6 220. 
King, Adin’r, v. Lane, re Sk aa, 


+25) \ 
( 252 ) 


HammMonp v. Retr, Ciew anv Crark. 


The Court will not take notice of any errors assigned, unless the points are preserved 
in a bill of exceptions. 


ERROR from the Cireuit Court of St. Louis county. 
J., delivered the opinion of the Court. 


; an action of assumpsit, for money had and received. Judgment was 

t the defendant in the Court below, to reverse which, this writ of error 
Several errors have been assigned on a bill of exceptions taken at the 
The first inquiry is, whether the points assign ed for error have been saved. The bill 
} 


states, the pi inti 


tiff proved the money had been received by the defendant, on the sale 
of land belonging to the estate of Daniel Clark, deceased, which sale the defendant 
had been authorized to make, by a power of attorney from Relf and Chew, execu- 
tors of the said Daniel Clark, and attorneys in fact of Mary Clark, sole legatee and 
heir of said Clark. 

This mizht all be, and yet they might have been joint devisees of land belonging 
to the estate of D. Clark, and so had a joint interest with Mary Clark 5 or, the will 
might have given them power to sell one half of a tract of land to pay debts, and the 
other part might have been devised to Mary, or descended to her; and they might 
sell the land in that situation, or, each might have a third, and so sell the land; so 
that, for any thing appearing in the bill of exceptions, it would be going very far in- 
deed, to say there was not testimony to support the action, though the money was 
received, as first stated by the bill of exceptions. There is nothing in the bill of ex- 
ceptions, which shows the powers of attorney, given in evidence, were the same un- 
der which Hammond acted when he sold the land, and received money as stated in 
the first part of the bill. The plaintiff might, in making out his case, have shown 
others, for aught appears by this bill. 


This judgment is, therefore, affirmed, with costs. 
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ST. LOUIS DISTRICT, NOVEMBER TERM, 1822. 


(233) Rosinson v. JOHNSON. 


lestimony to prove the hand-writing of one of a firm, who had endorsed a bill, is 
admissible, although it does not say that they were the same persons as those men- 
tioned in the declaration as endorsers. 


IN ERROR from the Circuit Court of St. Louis county. 
Jones, J., delivered the opinion of the Court. 


This was an action on the case, brought by the plaintiff in error, against the de- 
endant, on a protested bill of exchange drawn by the defendant, on one Abraham R. 
Wooley, in favor of Cromwell, Dobbins & Peobles, and by them endorsed to the 

tintiif; plea, non-assumpsit and issue thereor.. 

On the trial of the cause before the Judge, without the intervention of a jury, the 

osition of a witness was read, which went to prove, that he was well acquainted 
th the hand-writing of Leonard Dobbins, one of the firm of-Cromwell, Dobbins 

Peobles, and that the signatures of Cromwell, Dobbins & Peobles, endorsed on the 

k of the said bill of exchange, is the proper hand-writing of Leonard I 
iid partner in the firm aforesaid—to which deposition the defendant 
pted, becanse it did not appear that the ynwell, Dobbins & Peobles mentioned 

i the bill of exchange and deposition, were the same persons mentioned in the 

‘laration; of which opimon was the Court, and there being no other evidence to 

ww that the firm of Cromwell, Dobbins & Peobles, mentioned in the deposition, 

composed of the same individuals mentioned in the declaration as payees of the 
bill, the Court decided, that the said deposition was not admissible evidence to prove 
ul 


orsement of said bill by the payees mentioned in the declaration, and gave judg- 
ment for the defendant; to which opinion the plaintiff excepted, and brought his 
writ of error to reverse said judgment. 

The question submitted to this Court, is, whether the opinion given by the Judge 
below, as stated in the bill of exceptions, was correct; with respect to which, we 
have no boubt that it was not so. 

(234) The testimony, in our opinion, was admissible to prove, that the endorse- 
ment made by Leonard Dobbins, in the name of the firm of Cromwell, Dobbins & 
Peobles, was so made, and must be considered as the act of the firm of Cromwell, 
Dobbins & Peobles, the payees of the bill; and this appears the more evident, as it 
appears from another deposition taken in the cause, at the time and place of taking 
the deposition above cited, that the bill of exchange was then produced to the witness, 
who unequivocally declares, that the signatures of Cromwell, Dobbins & Peobles, 


endorsed on the back of the said bill of exchange, is the proper hand-writing of 
Leonard Dobbins, the partner of the said firm. What firm? The answer is made 
by the witness himself—the firm of Cromwell, Dobbins & Peobles, endorsed on the 
bill of exchange, (the payees thereof. ) 

Let the judgment, therefore, he reversed, and the cause remanded to the Circuit 
Court of St. Louis county, for a new trial; on which trial, the testimony rejected in 
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Ewing v. Miller. 





the former one, is to be received as admissible evidence ; andlet the plaintiff in error 
recover his costs in prosecuting thereof. 


Ewine v. MILiEr. 
A plea of fraud is good against an assignee of a bill obligatory. 


ERROR from the Circuit Court of St. Louis county. 
McGirx, C. J., delivered the opinion of the Court. 


This was an action of debt, brought by Ewing, assignee of one Myers, of a bill 
single obligatory. Miller plead, the consideration which Myers gave him was fraudu- 
lent. To this plea there was a general demurrer. The plea states, also, that Ewing, 
when he purchased the bond, knew of the fraud. This demurrer was overruled by 
the Court, and judgment for defendant; to reverse which, is the object of this writ 
of error. 

(235) This is a plain case: fraud is pleadable at law to the consideration between 
the original parties. The statute authorizing the assignment of bonds, expressly 


saves this defence and every other to the obligor, when he is sued by the assignee. 
The judgment of the Circuit Court is affirmed with costs. 





LOUIS DISTRICT, NOVEMBER TERM, 1822. 


ConneER tv. BENT. 


1. The Legislature is competent to relieve from a forfeiture, even where the money 
is going toa county ; and that after judgment. 

2, Where money accrues to a county, it cannot be said to be so vested as to prevent 
the control of the Legislature. 


APPEAL from Chancery. 
M’Girk, C. J., delivered the opinion of the Court. 


During the territorial government of Missouri, Bent, as Auditor of the then district 
f St. Louis, recovered a judgment against Conner, in pursuance of the law then in 
foree respecting the collection of public money, and defaulters in paying over the 
same, together with twenty per cent. on the amount recovered, given by law. 

The Legislature, in 1814, released Conner from the twenty per cent. The State 
egislature released Conner, by act of the General Assembly, {rom the judgment 
entirely. This judgment was obtained by Bent, for the use of the district of St. 
Louis, for moneys of said district collected, or pretended to have been collected, from 
the people of said d'strict, as district taxes. 

Conner enjoined the judgment in Chancery, before the passage of the last act men- 
tioned, and then on the passage of said last act, filed his supplemental bill, stating 
» as aforesaid. The Chancellor dismissed this bill, and dissolved the 

junction ; from which decree Conner appealed to this Court. 

(236) The first question is, could the Territorial Legislature release the judgment 
for the twenty per cent.? and secondly, could the State Legislature release the judg- 
ment entirely 4 
Che power of the Territorial Legislature depends on the act of Congress of 1812, 
commonly called the organic law, which creates a General Assembly in the Territory 
of Missouri; by which act a general power is given to make all laws for the good 


vernment of the people, not inconsistent with the laws and Constitution of the 


United States. Upon this power, however, there are special restrictions; but the 


power of releasing is not among them. 

Then the question as to both acts comes to one point: had the Legislature power 
to pass these acts? It is objected that these acts of the Legislature are no laws 3 and 
to prove this, Blackstone’s definition of law is given, which is that municipal law is 
a rule of civil conduct, prescribed by the supreme power in a State, commanding 
what is right and prohibiting what is wrong. Much stress is laid on the words 
municipal law, and it is insisted, according to Ist Bl. Com. 44, that this statute re- 
leasing Conner is not a law, but a sentence, because the force of it is spent on one 
individual. Mr. Blackstone says, in the same page, that the general law of England 
is so called, in compliance with common speech, and that the word municipium 
strictly denotes the particular customs of one single free town. 

It is contended by the appellee’s counsel, that this act is no law, because the 
whole operation is spent on one individual. If the law-making power is to be con- 
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Conner v. Bent. 





fined to the point only of making general laws, it would cut off one branch of useful 
legislation ; no legislative relief could be granted to any person where the public is 
concerned on one side and an individual on the other. If the doctrine of the appel- 
lee’s counsel is correct, no new county can be made, for that act would not pervade 
the whole community: no law could be made to authorize the building a jail or 
court house, for the same reason. 
To lay taxes, is a legitimate exercise of representative legislation ; this money, 
when collected, is the money of the government. The Legislature may appropriate 
237) to particular purposes, may change the destination at pleasure, at any time 
before it passed from its possession. And again, suppose A. undertakes to build a 
house for the use of a county, and his bargain, owing to things unknown to both 
sides, is unreasonably hard, here the law will not help him; Chancery cannot assist 


him; cannot the Legislature do him justice by an act for his relief? It is eonceived 





there is nothing in the genius of our government which forbids it. 

The principle on which this sort of legislation depends, appears to be that the 
whole community, for the purposes of government, constitute one party, and each 
individual another, on whom the government is to operate. 

The community acts by its representatives. It acts in its executive affairs by its 
chief magistrate and inferior executive officers. It exerts its judgment by its judi- 


ciary. Its law-making power is exercised by its General Assembly. ‘The Legislature 
hold the public purse-string, and as tothe publie funds, the Legislature is the trustee ; 
and if it misapplies the money, it is answerable to the people. It will hardly 


1, that the Legislature cannot apply public money when once collected, to 


} 


be denie j 
‘ven if it should give it away entirely by an act. 


such purpose as they 


This would only be an ‘delegated power. Now, if it can give it away at 





pleasure, or vive too little val e, Ww hen the money is ( ollecte d, why 
can it not give the money away before collected, or stop it in transitu. The rep- 
resentatives of the people must be entrusted with this power, otherwise the 
mac} inery of sovernment would sink under its own weight. 

It is conceived, the circumstance of this being county money, and only collected 
froma portion of the p sople., makes no difference 3 each county has its share of rep- 
resentation, and itis no ebyection to say, all the representation of the particular 
county might have vot { against the releasing act, and so the release taken place con- 
trary to their consent. ‘Phew hole of the connties form but one community 5 the 
whole of their representatives form but one Legislature, and in that the majority must 
govern. On this ground, we think the authority of the Legislature may safely 
(238) repose. ‘The acts of the Legislature are then opposed, on the ground, that this 
judgment is a contract, and that to release the judgment is impairing the obligation 
of contracts. ‘This isa very technical argument; but suppose the case to be so, what 
will be the consequence? ‘To every contract there must be parties: now who are 
the parties here? Conner is one party—is the county another? It would seem not. 
All the county ever did was passive orcompulsory. By compulsion it paid the taxes. 
Conner is said not to have accounted for them, and it is not to be supposed, when a 
person paid tax to Conner, that he impliedly promised to the person he would pay it 
over, as the law directed. But if any promise existed at all, it must have been to 
the authority that authorized and required him to do the act ; and that authority was 


the Legislature, which had the sovereign control of these matters, and, as a party, 
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Conner v. Bent. 





night release the judgment. Two cases are cited from the Supreme Court of the 
United States, to prove this judgment was a contract with the county and Conner; 
and also, that the county had a vested right therein, and that the Legislature could 
uot divest it. The first is the case of Terret et al. v. Taylor et al. By this case, it 
ppears, there existed a religious corporation, and that they purchased land, &c.; that 
w Legislature of Virginia passed an act, authorizing the overseers of the poor to set 
ese lands, and to apply the proceeds to other purposes than church purposes. ‘The 
Supreme Court decide, this cannot be done. ‘This decision is, on that point, unques- 
uably right; for here the right was a private right, and could not be divested by a 
iblic aet, without the consent of the owners. The Court, in this case, examine the 
uthority of the Legislature over private corporations, and say, with respect to pub- 
‘ corporations, which exist only for public purposes, such as counties, towns, cities, 
&c., the Legislature may, under proper limitations, have a right to change, modify, 
nlarge or restrain them; securing, however, the property for the use of those at 
vlose expense it was originally purchased. With respect to this case, it is to be 
marked, that the question was, whether the Legislature could take away and dis- 
239) pose of the property of a corporation, acquired by their private funds ; and the 
question with respect to the power of the Legislature over county property is only 
nentioned incidentally ; and if the Court meant, the Legislature could not release a 
dgment against an individual, in favor of a county, we camnet subscribe to it. 
When a law authorizes county taxes to be levied and collected, and directs a county 
Court what to do therewith, it cannot be said, the money has vested irrevocably in 


the county, but must be subject to the superior control of the Legislature. 


The other case cited to sustain the position of the appellee, is the case of Dart- 
mouth College, 4 Wheaton’s Reports. ‘This was a corporation endowed by a private 
person, and chartered by the power of the British crown; the property vested in the 
lrustees, not for the purpose of State or National Government, but to promote edu- 
cation. The Legislature of New Hampshire, within whose jurisdiction it was loca- 
ted, by an act attempted to change the charter in many particulars, and to vest the 
funds in other hands. ‘The Court held this could not be done, because it impaired 
the obligation of contracts and divested corporate rights; and the Court, in the com- 
mencement of their opinion, say, it has been argued, that the word contract, in its 
broadest sense, would comprehend the political relation between the government and 
its citizens; would extend to offices held within a State for State purposes, and to 
many of the laws concerning civil institutions, which must change with circumstan- 
ces, and be modified by ordinary legislation, which deeply concern the public, and 
which, to preserve good government, the public judgment must control, &c.; and 
that the clause in the Constitution, (respecting the obligation of contracts,) would 
prohibit these laws. ‘Taken in its broad, unlimited sense, the clause would be an 
unprofitable and vexatious interference with the internal concerns of State; would 
unnecessarily and unwisely embarrass its legislation, and render immutable those 
civil institutions which are established for the purposes of internal government, and 
which, to subserve those purposes, ought to vary with varying circumstances. 


(240) Here, it seems to the Court, that the State Legislature might abolish and 
create counties at pleasure ; and we cannot see how this act of the General Assem- 
bly impairs the obligation of any contract: for the Legislature have power over the 
counties, and all things that belong to them in that capacity simply as such. 
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Upon the whole question, we are of opinion, the Chancellor erred in dismissin 
1 ] 4 





the supplemental bill, which sought a perpetual injunction. 
The decree of the Chancellor is reversed, and a perpetual injunction awarded, and 
the appellant ordered to pay the costs in the courts of law and equity, till the time 


of filing of his aforesaid supplemental bill; and that each party pay his own costs 








subsequent to filing said bill. 






Carr v. HoLprook AND OTHERS. 







1. Proceedings to foreclose a mortgage, under our statute, are proceedings at com- 


mon law, and net governed by rules in chancery. 





2. A deed made fer lands, to be absulute on the payment of certain notes Lut in de- 
pa) 







fault of payment, to be void, is to be considered a mortgage. (Note a.) 









IN ERROR from the Circuit Court of St. Louis. 


Jones, J., delivered the opinion of the Court. 






Th's was a petition brought by the plaintiff in error, being also plai: tf below, 





wsa'nst the defendants, praying that certain mortgaged premises may be sold to pay 





the anount of part of the moneys thereby secured; to which there was a general 





demurrer and joinder. The Court sustained the demurrer, and gave judgment for the 






defendant 3 to reverse which, this writ of error was brought. 
The petition states, that on the 30th May, 1820, in consideration of $233, then 






paid, and also of the further sum of $4,000, secured to be paid as thereinatter men- 





tioned, did, by deed, sell and convey unto John Holbrook and his heirs, the several 
(241) lots or parcels of land therein described, (the premises mor'gaged being part 
of them). But the said deed was made on the express conditions and limitations, 
that, whereas, the said John Holbrook and Stephen Gay, on the seventh day of Sep- 
tember, then last, for and in consideration ot the purchase of the said several lots, 
by the said deed sold, and those the same day of the date of the aforesaid deed, con- 











veyed to Lucinda Gay, widow and devisee of the said Stephen Gay, as aforesa‘d, did 
execute and deliver to him, the said Carr, their four several promissory notes, under 
their hands and seals, for the payment of $1,000 each, payable in two, three, four 
and five years after date, with interest from the date ; also, one other note of the same 
date, payable in twelve months after date, whereof $566 02 had been paid, and for 
the balance, being $433 98, they, the said John and Lucinda, had given their own 
joint note, payable at the Bank of Missouri, on the seventh September, then next, te 
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the said John; and had taken up and cancelled the said note of them, the said John 
and Stephen. It was therefore conditioned in said deed, that if the aforesaid four 
several notes of $1,000 each, with the interest thereon, which was payable annually, 
should be punctually paid, as also the aforesaid negotiable note of the said John and 
Lucinda, according to their respective tenors and dates, then the said deed to the 
said John should be absolute, in full force and without any condition, limitation, or 
restriction whatsoever; otherwise it was to be null and void, and of none effect. 
That, on the 31st May, 1821, a conveyance in fee of the lot therein first above men- 
tioned, was made by the said John to Lifee, alias Lifee Holbrook ; and that, on 27th 
July, in the same year, a conveyance in fee, by way of mortgage of the lot (therein) 
last above mentioned, as conveyed by the said William C. to the said John, was made 
by the said John to Nathan Shaw, to secure the payment of the sum of $300 to said 
Shaw; and that, on the 29th of the last mentioned month and year, the (therein) 
last above mentioned lot was conveyed by the said John to Nancy Holbrook, in fee. 

The plaintiff then avers, that the first note above mentioned, under the seal of the 
said John and Stephen, for $1000, with interest from date, dated on 7th September, 
1819, fell due the 7th September (then) last, and that the last note of the said John 
and Lucinda, for $433 98, was payable on the 7th September, 1820. But that, 
nevertheless, neither the said John, nor Stephen, nor Lucinda, nor the said Nancy, or 
Nathan, or Liffee, or any other person, have paid either of the said two notes to the 
petitioner, nor the interest on the same. Wherefore, the said William C. Carr prayed, 
that the said Liffee Holbrook, Nancy Holbrook, and Nathan Shaw, might be sum- 
moned to appear at the next term of said Court, to show cause why the mortgage 
aforesaid should not be foreclosed, and the property therein mentioned sold for the 
payment of the amount due on the said two notes above mentioned, viz: $1433 98, 
with interest, and all costs and damages which accrued or might accrue, by reason of 
the non-payment of the said notes. The petition was filed, and the summons issued 
on the 14th January, 1822, and returnable on the first Monday of February, then 
next, and now last past. 

The only error assigned being the general one, the counsel for the parties, on the 
argument of the cause, made the following points: 

First. Whether the proceedings, under our statute, for the foreclosing of a mort- 
gage, and on forcing a sale of mortgaged premises, were not to be considered, as 
contended by the defendants, as a proceeding in chancery ; and if so, that a writ of 
error would not lie, but the plaintiff’s only remedy, in case he was dissatisfied with 
the judgment of the Circuit Court, ought to have been by appeal to the Supreme 
Court of Chancery, and not by writ of error to this Court. 

Second. Whether the deed, as set forth in the petition, operated as a mortgage. 

With respect to the first point, this Court is of opinion, that the proceedings under 
the statute, must, by the Legislature, have been intended as a proceeding at common 
law. ‘The act could, in our opinion, bear no other construction, had the words of it 
not been so express as they are ; for, after directing the suing out of the petition and 
(243) the service on the mortgagor, it declares, that if the defendant appears and files 
his answer, the cause should proceed as in ordinary cases at common law. 

The statute was passed in 1807, when there were no Courts in the Territory vested 
with Chancery powers, It could not, therefore, have been intended by the statute, 
that the proceedings under it should be carried on in acommon law Court, not vested 
with chancery powers, as a proceeding 4 wr If such had been the intention, 

9) 
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the necessary powers would have been delegated to the respective Courts, in order 
to carry the act into effect. 

With respect to the second point, we are of opinion, that the deed set forth in the 
petition can be considered in no other light than asa mortgage. ‘This construction 
is the most beneticial one for the defendants. Their title, by the strict rules of law, 
was in default of payment of the monies secured on the several days whereon they 
ought to have been paid, absolutely vested in the plaintiff, the mortgagee. A Court 
of equity, however, considers the mortgagee (on forfeiture of the condition) as a 
trustee of the legal estate, for the mortgagor, who, before foreclosure, is entitled to 
redeem, on payment of principal money, interest and costs. 

Let the judgment of the Circuit Court be reversed, and the cause is remanded to 
the said Court, with instraction to overrule the demurrer, and further to proceed 
therein, conformably to the above opinion of this Court, to judgment. And let the 
plaintiff recover against the defendants, his costs and charges in prosecuting his suit 
in error. 


(a.) See Davis v. Clay, 2 Mo. R., p. 161; Desloge et al. v. Ranger, 7 Mo. R., 
p- 327. ' 


(244) Bank oF Missouri v. ANDERSON. 


{n proceedings against the Bank of Missouri, “in asummary way,” the parties have 
a right toa trial by jury. 


IN ERROR from St. Louis Circuit Court. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was a proceeding by motion, in a summary way, to recover judgment on cer- 
tain bank notes, which had beer presented to the Bank for specie payment, and 
refused. The 27th section of the Bank charter gives the remedy in a summary way 
on motion, and says, if the Bank refuse specie payment on demand, it shall forfeit 
five per centum per month, for every month such specie payment may be refused, in 
addition to the amount of such note or notes. 

The Court entered judgment for the amount of the notes, and five per cent. thereon 
per month, till paid; before and at the trial, the Bank demanded a trial by jury, 
which was refused. 

To reverse this judgment, a writ of error is brought; many points were made by 
the counsel for the Bank, none of which are worthy of consideration, except the 
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two first: did the Court err in refusing a jury trial? and secondly, was the judgment 
wrong, as to the five per cent. per month ? 

It was argued by the counsel for defendant in error, that the words of this statute 
exclude the right of the party to have a jury trial; the statute says, by motion in a 
summary way, and that the acceptance of the charter was a waiver of the right of 
trial by jury. 

It is to be supposed, the Legislature which passed this Bank charter, knew what 
the law was, then in force, relative to jury trials. If they did, the result will 
be, that if the law then was, that either party should have a jury trial if demanded, 
then if the Legislature, by the Bank charter, intend otherwise, they would have said 
so expressly ; this they have not done. By the English law, a trial by motion dis- 
penses with writ and declaration, and the words “ in a summary way,” dispense with 
(245) all sort of formal pleading, and a jury also; and, in this case, it is contended, 
the course must be the same. This doctrine would be good in England, and in this 
State, if it were not for a provision in our constitution, which says, the trial by jury 
shall remain inviolate; the meaning of which is, that with respect to facts, the trial 
shall be by twelve men, and they shall all and each of them be good and lawful men; 
they must have a good fame, possess integrity and intelligence ; they must not be 


aliens, vagrants, outlaws, nor under conviction of crimes. They must all be under 
oath when they try a fact or cause; they must all agree in their verdict ; and the right 
to have disputed facts tried by such ajury, and in such a manner is to remain inviolate. 
{tis the right of all parties who are capable of being sued, and if this right is or can 
be limited or restrained by the Legislature, because the proceeding is summary, then 


every case may be required to proceed in the same way, and so the jury trial be en- 
tirely undermined and lost; and furthermore, the act of the Legislature of May, 
1807, says, that in all cases, either party, in any suit, if he demands it before the trial, 
shall have a trial by jury, (see Geyer’s Digest, 256); here the motion was undoubtedly 
a suit, and the jury trial was demanded and refused. The Bank was a party, and it 
had aright to have the facts, whether a demand of specie payment was made, and 
whether it was refused, tried by a jury. This was refused, and this was error. As 
to the other point, about the correctness of the judgment, we are unable to give an 
opinion, not being entirely agreed about that matter. 
The judgment of the Circuit Court is, however, reversed, with costs, &c. 
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(246) Morrison v. DENT. 


When a party relies upon a Sheriff’s sale, he must alledge and show a judgment as 
well as execution, except in the case of a Sheriff himself. 








ERROR from St. Louis Circuit Court. 


Jones, J., delivered the opinion of the Court. 






This was an action of covenant, brought by the plaintiff below, and also plaintif 
in error, against the defendant, for the non-payment of rent of a house and lot in St. 
Louis, reserved by indenture of lease, dated 12th May, 1819. Breach, non-payment 
of $400, one year’s rent, due on 20th May, 1821. Plea, that after making of said 
lease, and before one year’s rent had accrued, to wit, on 2d October, 1819, a certain 
writ of execution was issued from the Clerk’s office of the Supreme Court at St. 
Louis, in favor of one James Morrison against the said William. That by virtue of 
the said execution, the Sheriff of the county did, on the 12th November, 1819, 
advertise for sale, and on the 10th December next following, did sell all the right, 
&c., of said William in and to the demised premises, which were purchased by one 
William Stokes, to whom the said Sheriff, on 4th May, 1820, did execute a deed of 
conveyance thereof. ‘That the defendant afterwards paid to the said Stokes $400, 
the first year’s rent, and delivered up and surrendered the balance of the term. To 
this plea there was a general demurrer and joinder. The Circuit Court overruled the 
demurrer, and gave judgment for the defendant ; to reverse which the plaintiff brought 
his writ of error. 

The first error assigned is, that the Circuit Court decided it was not necessary for 
a party, claiming under a sale of the Sheriff, by execution, to produce or show any 
judgment authorizing the execution. 

Several other errors were assigned, which need not be mentioned, as the prelimin- 
ary question made was as to the sufficiency or insufficiency of the defendant’s plea 





















in bar. 
(247) The plaintiff’s counsel argued that the defendant’s plea was insufficient, 


for not alledging and showing the judgment on which the execution was said to have 
issued ; and in support of their position have cited 2 East. 575, 1 Chitiy, 162. 

The counsel for the defendant contended, that certainty to a common intent only 
was necessary in pleadings, and that this plea was sufficiently certain so as to inform 
the plaintiff of the nature and extent of his, the defendant’s, title; for which he 
cited 1 Chitty, 168; 9 Term Rep. 291. And he further contended for the validity 
of the plea, on the ground that in actions against Sheriffs, they may justify under an 
execution issued from a Court of Record, without showing the judgment; 2 Chitty’s 
Pleading, 355; 1 Espinasse, N. P. 412. 

It is true, that Sheriffs may justify by pleading the execution, without showing the 
judgment; but this is only allowed to the officer, and not to the party, or a mere 
stranger, who cannot do so unless they show a judgment as well as an execution; 1 
Esp. N. P., 411. Comyns, in his Digest, vol. 5, page 402, Title Pleader, E. 18, lays 
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it down that a party, in pleading an execution by a Court at Westminster, ought to 





alledge an ejectment, &c., upon which taliter processum suit, that the plaintiff had 
judgment, and thereupon sued out execution; and it is not sufficient to alledge an 
execution without showing the judgment; and he cites 1 Lev. 83, as his authority. 

We regret that the several other points which presented themselves in the case, 
sannot, on the sta‘e of the pleadings, be either discussed or determined, as we are of 
spinion the defendant’s plea in bar is insufficient. 

The judgment of the Circuit Court, sustaining the plea and overruling the demur- 
rer, is hereby reverse, and the plaintiff’s demurrer sustained. 

Let the cause be reinanded to the Circuit Court, with instructions to give the 
lefendant leave, should he ask it, to amend his plea. Aud let the defendant pay the 
osts, as well in this Court as in the Court below, subsequent to the declaration. 
(218) And if the defendant should not ask leave to amend his plea, the Circuit Court 
will enter judgment according to law for the plaintiff. 


Tne STrate v. NEWELL. 


. O)taining bills of exchange by false pretences, is an indictable effence under our 
statute, 

The word “effects” in the statute, embraces bills of exchange. 

An indictment is well laid which charges that N. obtained bills by pretending he 


had slaves, which he sold for said bills, when in fact he had no slaves, 


ERROR from the Circuit Court of St. Louis county. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an indictment for obtaining bills of exchange by false pretences. 

‘There are three counts in the indictment, for three several and distinct offences. 
To this indictment there was a general deinurrer, and the demurrer was, by the 
Court, sustained, and judgment for the defendant ; to reverse which, is the object of 
the present writ of error. 

Tue assignment of errors is general. To sustain the judgment of the Circuit 
Court, two points are made by the counsel for Newell. 

First. That the obtaining of bills of exchange by false pretences, is not within the 
statute on which he is indicted. 

and secondly. The pretences by which they are said to have been obtained, are 
not such as contemplated by the statute, and that they are not well described. 
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The words of the statute on which this indictment seems to be predicated, are: 
“If any person or persons, knowingly and designedly, by any false pretence or 
pretences, obtain from any other person or persons, moneys, goods, or merchandise, 
(249) or etfects whatever, with intent to cheat or defraud such person or persons of 
the saine, he shall, on conviction,” &c. 

The first question is, will the word “ effects” embrace a bill of exchange? This 
appears to be a question of construction. The design of the Legislature seems to 
have been to embrace every kind of case; they, therefore, after mentioning all 
sorts of personai taings in possession, say, or effects whatever; no doubt intending 
to embrace something more than money, goods, or merchandize. By name, effects 
will embrace lands, tenements, &c. Effects in law must mean every thing which is 
subject to the laws of property and ownership, whether real or personal ; and of the 
personality, whether of possession or in action. A bill of exchange is not money, 
but is a security for money, because it contains the proof that money is due, and a 
promise to pay it. It is also a species of merchandize, or rather answers the end of 
money, in passing like money. It is effects, within the meaning of the statute ; and 
this Court have already decided, that promissory notes are effects; (see the case of 
the Bank of Missouri v., Douglass), 

Sut it is said, these bills are not effects, till they have passed out of the hands of 
the drawer. My opinion is, that if A., by false pretences, cheats B. into making a 
bill of exchange, to be delivered to him, and to be used by him, that this is cheating 
B. of eifects, or means of living. The statute was made to prevent the wicked and 
cunning part of mankind from preying on the less wicked and cunning; to protect 
the unwary; to be the guardian of the ignorant and unwise. The end and the 
means by which the fraud is effected, is periectly immaterial. Experience has 
shown that men grow cunning in new devices as speedily as law can be made to pro- 
hibit theold. The statute, therefore, uses general words, and prohibits the act to be 
done, without regarding the means by which it is eflected. 

The case of The King v. Phips, from 2 Fast’s Crown Law, 599, has been relied 


on 


That was a case where a statute punished robbery of promissory notes, being 
the property of any other person than the robber’s, &c. Phips was indicted under 
(250) this statute. The case turned out to be, that the prisoner had, bv threats of 
death, compelled the person to make the note and to deliver it. There the question 
was, Whether this was the property of another, within the statute. The Court held, 
it was not a robbery of a promissory note, but a procuring a note by duress, and that 
the duress was the principal part of the transaction. That offence was not quite like 
the offence here charged, and the case of Phips is not exactly in point. 

Here, the charge is, obtaining effects by fraud, and no question is made about du- 
ress or force; but slill the question is made, could these bills be of any value while 
they remained in the possession of the prosecutor? The answer is, that if they 
never had been delivered, they never would have been of value. But the induce- 
ment which the prosecutor had to make and deliver them, was false and fraudulent ; 
he made and delivered the bills, which created a liability, and this liability affected 
his means of living, or his rights, in a high degree. 

If the bills passed from Newell, Orton could not even avoid them, in the hands of 
innocent holders. The object of the statute was, to throw a mantle of protection 
round men’s rights, whether in possession or action. Here, by false pretences, a 
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right or chose in action has been obtained ; it is an effect, and the transaction is, in 
an eminent degree, the object of criminal law. 

And this opinion, as to the exposition of “ effects,” is not singular to this Court. 
The case came up directly, in the Court of Exchequer Chamber, before the twelve 
Judges. The case is the King v. Arbett, reported in 2 Leach’s Crown Cases, 958, 
decided in 1808. 

The indictment is upon the statute of 15 G. 2; the statute enacts, “that if any 
officer or servant of the Bank, being intrusted with any note, bill, dividend, warrant, 
bond, deed, or any security money, or other effects belonging to the company, shall 
secrete, embezzle, or runaway with such note, effects, &c., he shall be guilty of felo- 
ny, &c. The prisoner was clerk, and charged with embezzling exchequer bills 
bought by the Bank; but the bills were not signed by the right person, and so not 

251) good, assuch. The question was, were they effects of the Bank? It is pro- 
per to remark here, that the prisoner had been indicted under said act, for embezzling 
the bills, as exchequer bills, and discharged because the bills were not signed by the 
right person, and so they were not exchequer bills; and then the question, on the 
econd indictinent was, were they effects ? 

Lord Alvanly, Chief Justice, in delivering the opinion of the twelve Judges, says 

72, 2 Leach’s Cr. Cases,) “ they are effects. This word is of a very coimpre- 
hensive signification; it is not, in its legal acceptation, confined_to any particular 

‘viption of property, either in kind or in value, and was probably intentionally 
ed by the Legislature, with a view to throw every possible protection round every 
possible species of property, which the Bank could possess. But whether considered 

effects or securities, or inere papers, they are certainly valuable ; for they give the 
lezal holder a right and title, which cannot be defeated, to call on government to pay the 

nies they were intended to secure.” And the Court use an instance to show, that 
* an executor found these papers among the papers of his testator, and should destroy 
them, he would be guilty of a devastavit, and say, that these papers would be valuable 
fects of the testator. And so the Judges held, that the case was within the statute, 
| the prisoner was convicted. 
We come, in the second place, to consider, whether the pretences set forth in the 
lictment, are such as contemplated by the statute. 

he first count charges, that Newell represented to Orton, that he possessed four 
valuable negroes, and that he would let him have two of them for bills of exchange 

n Philadelphia; and that, in consequence of this representation, the bills were 
rawn by Orton. And then the count charges, that this representation was made 

nowingly and designedly, and with intent to cheat Orton of his drafts; and that, in 
ict, Newell possessed no such slaves as he pretended to have. The demurrer admits 
ill this to be true, but the defendant’s counsel says, this representation is but a breach 
ot contract. 

(252) The statute says, “if any person, knowingly and designedly, by any false 
pretence, obtains,” Xe. 


The first thing is, that there should be something false. If a person says he is the 
owner of four slaves, and in truth and fact is not the owner of four slaves—if this is 
not false, the word has no meaning. Newell had no slaves at all, therefore his pre- 
tence was false. And again, this falsehood should be used and coupled with a pre- 
tence. If a man tells a positive lie, the fact of lying, alone, is not a pretence within 
the statute; but the moment he uses that lie to effect an object to the disadvantage of 








SUPREME COURT OF MISSOURI. 














The State v. Newell. 








another, it is a false pretence; it is an engine and means by which he works. If a 
person assume a false argument or ground, it is a false pretence; and if it is done 
to cheat, and a cheat is actually effected, the words of the statute are satisfied. The 
first count is, therefore, well enough. : 

The second count in the indictment is also good; but the third count is bad, for it 
alledges, that if the first drafts, drawn on Philadelphia, were returned protested, then 
Orton was to give Newell other drafts in p'ace of them; and then the count shows 
the drafts were returned protested. Then Newell was, by agreement, entitled to 
other drafis. But the indictment charges, that Newell pretended he had paid them, 
and Orton was discharged therefrom. This last might have been false, yet Newell, 
by the agreement, entitled to other drafts, which he obtained. ‘The most that can be 
said of this pretence, is, that it was an unnecessary lie. 

If there is fraud in this last transaction, it is in Newell selling the drafts for money, 













instead of sending them to the drawees, and, on the return and protest, delivering 






them to Orton before he obtained new drafts; for, as the matter stands, Orton is still 






liable to the holders, and has parted with a like sum in other drafts ; but this matter 






is not charged by the third count, so as to come within the statute. 
The judzment of the Circuit Court, in sustaining the demurrer to the third count 






of the indictment, is affirmed, and the said judgment, in sustaining the demurrer to 





the first and second counts of the indictment, is reversed; and the cause is remanded 





(253) to the Cireuit Court, and that Court is directed to overrule the defendant’s de- 





murrer to the said first and second counts, and to enter judgment for the State thereon, 






avainst the defendant Newell, unless the defendant will plead to the merits, at the 
in] 






next term of said Court. 
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JONES, J. 
The peculiar circumstances attending this case in the Court below, could alone 
have induced this Court to give the defendant leave to plead: First, the phraseology 
of the judgment, which is, “that the indictment should be quashed,” and the de- 
murrer overruled; and secondly, from the allegations of the counsel for the defendant 
which was admitted by the Cireuit Attorney now in Court, that the sufficiency of 
the indictment was argued in the Court below, on a motion by the defendant?s eoun- 


sel to quash 3 and that that motion was, at the suggestion and by the direction of the 









Court below, turned into the shape of a demurrer, 





Decisions of the Supreme Court of Missouri, 


JACKSON DISTRICT, NOVEMBER TERM, 1822. 


ANTHONY 0. STEPHENS. 


1. Evidence that the words were spoken by others, and that the charge was acurrent 
report, cannot, under the general issue, be admitted, even in mitigation of dam- 
ages. (Note a.) 

2. In an action of slander, for calling the plaintiff “a murderer,” proof of plaintiff ’s 
general character may be given in evidence, in mitigation of damages under the 
plea of “not guilty.” 

3. Evidence that a person told witness, that another had told him the plaintiff was 
guilty of murder, is not admissible. 


ERROR from Madison Circuit Court. 
Jones, J., delivered the opinion of the Court. 


This was an action on the case for slander, brought by the plaintiff in error, who 
was also plaintiff below, against the defendant, for calling him a murderer, a God 
dam’d murderer. Plea, not guilty, and issue joined. On the trial of the cause, sev- 
eral exceptions were taken and filed to the opinion of the Court, admitting improper 
evidence to be given for the defendant, which exceptions were: First, for admitting 
evidence to be given to the jury of the general character of the plaintiff, in mitiga- 
tion of damages ; second, for admitting evidence to be given for the defendant in 
mitigation of damages; that the words were spoken by others, and that it was a cur- 
rent report; third, for admitting the testimony of one Wm. Edgar to go to the jury 
as evidence for defendant, which stated that previous to April then last, there was a 
report in circulation that the plaintiff had committed murder, which report took 
(255) place after the death of one Jacky B. Stephens; that it was reported, by a 
number of persons, that he had committed a murder on a Yankee pedlar in Tennes- 
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Anthony v. Stephens. 
see; that a Mr. Rubottom had told him that he saw a man from Tennessee, who 
told him so, and that was the way the report was circulated, and this was the murder 
he referred to before. 

The jury returned a verdict for the plaintiff, with one cent damages; on which 
judgment was entered ; to reverse which, the plaintiff brought his writ of error, aud 
assigned for error the exceptions taken to the opinions of the Judge, for admitting 
the several matters above, and iu nullo est erratum pleaded. When a party institutes 
an action of slander, he puts his general character in issue as to the crime or charge 
imputed to him by the defendant. It does not appear by the bill of exceptions, how 
far the general character of the plaintiff was permitted to be gone into; we must, 
however, presume that it related only to his being a murderer; and if so, we think 
the decision of the Court below was correct, in permitting the general character of 
the plaintiff, on that head, to be given in evidence for the defendant in mitigation ot 
damages. As to the second point in the bill of exceptions, we are of opinion that 
the Court below erred in permitting evidence to prove that the seme words were 
spoken by others, and that it was a current report; for if filty or five hundred per- 
sons had made use of similar slanderous words of the plaintiff, it will not avail the 
defendant, either as a justification or in mitigation of damages. Each one must an- 

wer for his own acts, and if such kind of testimony were to be admitted, nothing 

would be more easy than, by collusion with others, to make use of the same words, 
thus to deprive the plaintiff from any possible mode of redress for the most slande- 
rous charges; as all that would be necessary to be proven, in a particular action, 
would be, that any other persons had slandered the plaintiff also. 

The opinion given by the Court below, as detailed in the thriré exeeption, is also 
erroneous. Hearsay testimony, except in some particular euses, (this not being one 
(256) of them,) is not allowable. The testimony of Edgar, that a particular persou 
told him, that another person had informed him, that the plaintiff had murdered a 
ivan in ‘Tennessee, was, at last, but hearsay testimony at second hand. But admit- 
ting, (which we do not.) that Rubottom had informed the witness of what was told 
him by the man from Tennessee, of the plaintiff’s being a murderer, Rubottom him- 
self ought to have been produced, to give his testimony of the fact. We are, 
however, of opinion, that neither Rubottom himself, nor the man froin Tennessee, 
unless he could prove the plaintiff a murderer, could be admissible testimony for the 
plaintiff, even in mitigation of damages. 

The judgment of the Circuit Court is, therefore, reversed, and the cause is remand- 
ed to the Court below for anew trial, conformably to the opinion herein given 5 and 
let the plaintiff recover his costs and charges, in prosecuting this his suit in error 


(a.) See Church ve. Bridgman and Wife, 6 Mo. R., p. 190. 
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FERGUSON v. SEAWELL’S EXECUTORS. 


When a cause is submitted to the Court, without a jury, a judgment rendered, gen- 
erally, without finding the issues between the parties, is erroneous. (Note a.) 


IN ERROR from Cape Girardeau County. 
Jones, J., delivered the opinion of the Court. 


This was ah action on the case brought by the plaintiff, as endorsee, against the 
efendants, as executors of the deceased, on a bill penal, made by one Davidson, to 
the deceased, and by him endorsed to the plaintiff. The first count in the dectara- 
tion, states that the plaintiff, after the endorsement made to him, had assigned the 
iote to one James Evans, who brought suit thereon, against Davidson, the drawer, 
in Arkansas Territory, on which he obtained judgment and execution, which execu- 
257) tion was returned by the Sheriff, nulla bona. The second count was on 


several money counts, to which, non-assumpsit was pleaded, and issue joined. ‘To 


the first count, the defendants demurred, which was sustained; whereupon, the 
laintiff, in pursuance of leave granted, filed an amended declaration as to the first 
count, Which varies but little from the former count. To this amended count, the 
defendants also demurred, which was overruled ; whereupon, they, in pursuance of 
leave granted, pleaded non-assumpsit, and issue was joined; whereupon, the cause 
was submitted to the Court, on the trial of which, a bill of exception was filed to 
the opinion of the Court, in rejecting the record of the judgment in Arkansas, as 
evidence to support the plaintiff’s action. The Court then gave judgment, that the 
elendants should recover against the plaintiff their costs and charges, in their de- 
fence expended ; on which, the plaintiff brought his writ of error, and assigned the 
neral error, to which in nullo est erratum was pleaded. The only judgment ren- 
ered in the cause below, is, that the defendants should recover their costs. The 
Court, as a jury, did not find whether Seawell, the testator, did, or did not assume ; 
ris there any finding as to the issues joined between the parties, nor have the 
Court rendered any judgment as to the matters in issue between them. The judg- 
ent, therefore, rendered by the Court below, for costs against the plaintiff, is erro- 
neous; there being no judgment in chief, between the parties, as to the issues joined 
between them, so as to ground a judgment for costs. 

The judgment of the Cireuit Court is reversed, and the cause is remanded to that 
Court, with instructions to proceed to the trial thereof, on the issues joined between 
the parties, to judgment; and let the plaintiff recover against the defendants, his costs 
ind charges in prosecuting his writ of error, to be levied of the estate of the deceased, 
in their hands to be administered. 

(a.) See Lee v. Collins, 1 Mo. R., p. 587; Jones v. Snedecor, 3 Mo. R., p. 390; 


Elliott v. Leak, 4 Mo. R., p. 540; Armstrong v. Prewitt, 5 Mo, R., p. 476; Stout v. 
Calver, 6 Mo. R., p. 254. 
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(258) MANIFEE v. D’LasHmuTr & STARLING. 


When there is a special demurrer, and a plea of payment to the declaration, the de- 
murrer must be disposed of, before judgment between the parties; and a judgment 
for the plaintiffs, when there isa plea of payment, without a replication, is erro- 
neous. 


ERROR from Cape Girardeau. 
WGrrkK, C. J., delivered the opinion of the Court. 


This was an action of debt. To the declaration, there was a special demurrer, and 
this demuner was not disposed of; and the defendant plead payment, and this plea 
was demurred to, and the demurrer sustained, and leave given to amend, which was 
done, by pleading another plea of payment instanter. To this plea, there appears to 
be no replication; yet the Court give julgment for plaintiffs. This judgment is 
erroneous, because the fivst demurrer to the declaiation stood in the way ; and because 
the judgment as to the second plea, should have been for defendant, for want of a 
replication. 


The judgment is reversed; and because these proceedings have been irregular, 
msomuch that this Court cannot know for whom judgment should have been given 


on the merits, the cause is remanded to the Circuit Court, with directions to that 
Court, to permit the parties to withdraw their pleadings from the declaration forward, 
and to make up new issucs; and in default thereof, to dispose of the demurrer to the 
demurrer to the declaration, and then the second plea. 
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(259) Priest & Fricke v. WHITELOW. 


1. Sci. fa. ona bail bond should be brovght in the name of the Sheriff, unless the 
bond had been assigned, by the Sheriff to the plaintiff. 
2, Sci. fu. lies on sucha bond, and may be brought in the name of the Sheriff, to 


the use of the party in interest. 


ERROR from Cape Girardeau Circuit Court. 
WeGink, C. J., delivered the opinion of the Court. 


This was a sci. fa. ona bail bond, entered into by’Priest and Fricke, for one 
Strange. The bond was taken to John Hays, Sheriff; the sci. fa. is in the name of 
Whitelow. ‘To this sci. fa. there was a demurrer, because the action should have 
been in the Sherifl’s name, to the use of Whitelow. The Court decided the action 
vell brought, and gave judgment for plaintiff. Tiis judgment is erroneous ; because, 
to enable Whitelow to bring the action in his own name, he should have taken an 
issigument of the bond, or, he might have used the Sheriff’s name to his use, neither 
i which has been done. It was also alledged, that a sci. fa. on this bond, would 
not lie. It has been decided by this Court that it will lie; so that, on this point, 
here is no error. It was also alledged, that Strange should have been sued also. 


rhis is not error; for there was already an execution against him, and to have an- 
ther, by sci. fa., would not be advancing the plaintiff’s remedy. Some other points 
vere made, but not necessary to be noticed. 

lhe judgment is, therefore, reversed, with costs. 


(260) Eviis v. LOUMIER ET AL. 


When there is an issue of law, and an issue of fact, the issue of law should be first 
disposed of; and, to render a judgment, generally, in such a case, without finding 


the issue of fact, is error. 


IN ERROR from Cape Girardeau Circuit Court. 


Cook, J., delivered the opinion of the Court. 


This was an action of debt, on a promissory note. The defendant plead nil dedet, 
oa which issue was taken; also, a special plea, which was demurred to. In this 
16* 
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Baggs v. Lanning et al. 





state of pleading, the cause was submitted to the Court, who, in general terms, with- 
out distinguishing between the issues, rendered judgment for the plaintiff. In gene- 
ral, where there is an issue in law, and an issue in fact, the question of law should 
be disposed of before the issue of fact is tried; and, upon issues of fact, there should 
be a finding before the conclusion of law can be pronounced. In this case, it neither 
appears by the record, that the demurrer was adjudicated upon, nor that the fact in 
issue was found for the plaintiff. The judgment of the Circuit Court is erroneous, 
because, the record does not show upon what it was predicated. 

Said judgment must, therefore, be reversed, and the cause remanded to said Cireuit 
Court, and the several issues there tried ; and the plaintiff in error must recover of 
the defendants his costs, about this writ of error expended. 

























(261) Baccs v. LANNING ET AL. 





A bond, “for the payment to defendant, the several officers of the Court, and all 
others interested, all costs which may be awarded to be paid,” is good, under the 
statute requiring security for costs in certain cases. 


IN ERROR from the Circuit Court of Cape Girardeau county. 
Jones, J., delivered the opinion of the Court. 


This was an action of debt, brought by the plaintiff in error, and plaintiff below, 
against the defendants, which the defendants, at the return term of the writ, moved 
to dismiss, for want of sufficient security for costs; and the Court was of opinion 
that the suit should be dismissed, and that the defendants should recover against the 
plaintiff their costs ; to reverse which, the cause has been brought before this Court. 
The transcript of the proceedings below, transmitted to this Court, gives a copy of 
a bond, given by a resident, as security for costs, in the action brought below ; but, 
as the sufficiency of the bond does not appear to have been made a question of in 
that Court, and reserved for the opinion of this Court, by a bill of exception, we do 
not think that the question, as to the sufficiency of such bond, is now judicially 
before us. On, however, reading the bond, we are of opinion, it is sufficient to 
satisfy the intent and meaning of the act, which requires security for costs to be 
given by non-residents suing in our Courts, although it does not follow the words of 
the statute, which are: to pay, or cause to be paid, all the costs which may accrue in 
such action; whereas, the bond said to have been given, is for the payment, to the de- 
fendants, and to the several officers of the Court, and to all others interested, all costs 
which may be awarded to be paid, by said Baggs. 
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Butcher v. Keil and Butcher. 





The object of the law was, to secure the payment of costs, by a non-resident 
plaintiff, and this object is, in our opinion, fully answered by the bond given. It has 
been contended, that it only contemplates the payment of the costs, by the plaintiff, 
(262) in case he should be cast, and that it does not secure the payment of fees that 
might accrue to the officers of the Court, in case no costs shuuld be awarded against 
him, by the judgment of the Court. We think otherwise; the condition having 
expressly provided for the payment of all costs, to the officers of the Court, and all 
others interested. 

The judgment of the Circuit Court is reversed, and the cause is remanded to that 
Court for further proceedings, according to law; and let the plaintiff recover his costs 
in this Court, against the defendants; and if we overlook the bond altogether, the 
judgment of the Circuit Court is erroneous, because it there no where appears, that 
the plaintiff is a non-resident, or otherwise incapable of suing, without giving security 
fur costs; and it is, in general, true, that the facts upon which the conclusion of law 
is pronounced, should, by the record, appear to have been ascertained. 


ButcHer v. Kein anp Butcner. 


Where the Court gives an opinion on a point not presented by an issue of law, it must 
be saved by bill of exceptions, otherwise, it is no part of the record ; and a motion 
to strike out, or to enter a nol. pros., is no part of the record, unless excepted to. 


ERROR from Ste. Genevieve county. 
M’GirKk, C. J., delivered the opinion of the Court. 


This was an action of crim. con. brought by Butcher against two defendants. To 
the declaration, there was a general demurrer, and the demurrer was, by the Court, 
sustained, and judgment for defendants. It appears, by the transcript, that the plain- 
\iff then moved to strike out one defendant, which was refused ; and then he moved 
for leave to enter a nol. pros. as to one defendant, which was also refused. The 
(263) matter of these two motions, is not, in law, a part of the record. The plaintiff, 
in order to have the benefit of them, on error, should have made his motions a part 
of the record, by a bill of exceptions, which has not been done. It is not every 
thing which the Clerk chooses to write in the record book, that isa part of the 
record. Where the Court gives an opinion on a point not presented by an issue of 
law, it must be saved by exception, and that exception made a part of the record, by 
a bill. As to the demurrer, the Court did right in sustaining it. 

The judgment of the Court below is affirmed with costs. 





SUPREME COURT OF MISSOURI. 


OLIVER, TO THE USE OF CrawForp, v. CRAWFORD, CRAWFORD AND Byrp. 


An action may be well brought on a bond given to a Judge of Probate and his sue- 
cessors in office, although that office is abolished, and the law authorizing it 
repealed. (Note a.) 


M’Girk, C. J., delivered the opinion of the Court. 


This was an action of debt, brought on an administrator’s bond, given to Thomas 
Oliver, former Judge of Probate for the county of Ste. Genevieve. ‘ihere was a 
general demurrer to the declaration, and the demurrer was, by the Circuit Court, 
sustained, and judgment for defendants; to reverse which the cause is brought here. 
The assignment of errors is general. On the argument two objections were made to 
the declaration. Tie first is, that Oliver now being out of office, and that office 
abolished, could not sue; the second is, that the bieach was not well assigned. We 
think the breach assigned is well enough; and as to the first objection, it resolves 
itself into this: that if Oliver cannot sue, no one can. At the time this bond was 
made, the law required it to be taken to the Judge of Probate, and his successor in 
office. This law has been long repealed, and there is no successor. ‘The law made 
(261) the Judge of Probate the trustee, and in hiin the legal right to sue vested. 
The repeal of the law does not divest the right, and in this point of view the action 
was well brought. It was also insisted that this action should have been brought to 
the use of all the representatives, jointly. The statute settles this question: it gives 


any party who may be interested, a right to sue on the bond. It does not mean by 
the word party, all pe:sons interested ; but means that any one person may sue and 
recover according to his right, though others might never choose to sue, so that the 
declaration is right in this particular also. ‘The judgment of the Circuit Court is 
reversed with costs, and the cause remanded to that Court, and the demurrer ordered 
to be overruled ; and the Court to proceed under the statute to ascertain the damage, 


(a.) See Contra—Casey v. Barcroft,5 Mo. R. p, 131. 
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Davis v. Burns, Parrerson AND Morrison. 


i. Leave to amend pleadings may be given, after demurrer sustained to them. 

2. Where A. covenants with B. to cause C. or his legal representatives to make a 
particular description of title to certain lands, a plea that C, made the title to D. 
and A. offered a deed from D. to B., answering the words of the covenant, is held 
to be good. 

3. The Court is not bound to sign a bill of exceptions on any matter but such as arose 
on the trial, and was excepted to at the time. (Note a.) 


IN ERROR from Cape Girardeau Circuit Court. 
Jones, J., delivered the opinion of the Court. 


This was an action of debt, on bond, dated 21st November, 1818, in the penal sum 
of $5000, conditioned, that Andrew Burns should cause James B. Wilson or his legal 
representatives, to make a title back to Davis, the piaintiff inerror, who was also 
plaintiff below, his heirs or assigns, in the express language of that which the said 
(265) Burns made to said Wilson, to the tract of land on which said Davis lived, 
and one hundred arpents, be the same more or less, on which Thomas Boyd then 
lived, then, &c. The defendants, after oyer given, which was as above, plead: First, 
that plaintiff ought not to have or maintain his said action against them, because the 
said Andrew Burns, after the making of the said deed, and before action brought, to 
wit: or Ist December, 1818, at, &c., obtained from James Burns, the legal represen- 
tative of said Jas. B. Wilson, his deed of that date, to the plaintiff, his heirs and legal 


representatives, of bargain and sale, which was duly executed and acknowledged, 


conveying to said Davis and his heirs, of the said two tracts of land. in the express 
language of that which the said Burns made to the said Wilson, and which was in 
the words and figures thereinafter following. The conveyance is then set out at 
large, by which James Burns conveys to Davis, in consideration of $1200 to him 
paid, two several tracts of land, one of 240 arpents whereon said John Davis then 
lived, and the other of 100 arpents, be the same more or less, whereon the said 
Thomas Boyce then lived. It then deduces the title to both the traets from the 
original grantees to the said James Burns, who was assignee of the said James B. 
Wilson, and describes the situation and boundaries of both them ; to hold the same 
to said Davis, his heirs and representatives forever; with covenant of general war- 
ranty. The deed was duly executed and acknowledged by James Purns before a 
Justice of the Peace of the county of Cape Girardeau. The defendants then aver 
that before suit brought, they offered the said deed, so executed, to the plaintiff, ac- 
cording to the form and effect of the condition of the bond, who refused to accept ; 
that they had, ever since said tender, been ready and still were willing, to deliver 
aaid deed to plaintiff, which deed was then in Court, if he would receive the same. 
All of which they were ready to verify, and therefore prayed judgment, if, &c. 
Second. Further plea, that after executing said bond, and before suit brought, to wit, 
on 3d December, 1818, at, &e., said Andrew Burns did cause <aid James B. Wilson, 
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Davis v. Burns, &c. 
according to condition of the bond, to make, execute, and deliver to plaintiff, a deed 
(266) of conveyance back to said Davis and his heirs, in the express language of the 
title mentioned, (as in the condition above set forth,) which deed, so made and exe- 
cuted by said Wilson to the plaintiff, he the plaintiff then and there accepted of the 
said Wilson, for and on behalf of said Andrew Burns, as a performance of the con- 
dition of said bond; all of which they were ready to verify, and prayed judgment, 
if, &c. Third plea, that before suit brought, to wit: on Ist December, 1818, at, 
&c., seid Andrew Burns caused the deed or instrument thereto annexed, to be 
made to the plaintiff, which was made according to the express directions of 
the plaintiff, who then and there agreed to accept the same, in full performance 
of the condition of said bond; that the said annexed deed, with the acknowl- 
edgmeat thereof duly written, was, on the same day, tendered to the plaintiff, 
who refused to receive it, alledging that, if no deed should appear on record from 
Wilson, or any person claiming through him, to the said land, within three 
months thereafter, that then he, the plaintiff, would receive it, in full performance of 
the condition of the bond. The defendants then aver, that no deed, within the three 
months above alluded to, appeared on record, from Wilson, or any other person, af- 
fecting the title to the land; and they further said, that immediately after the expira- 
tion of the above three months alluded to, the said Andrew Burns again tendered 
said deed to the plaintiff, who refused to accept; wherefore the defendants prayed 
judgment, &e. Issue was joined to the second plea, and a general demurrer was 
filed to the first and third, which was overruled as to the first, and sustained as to the 
third. The defendants then filed another plea, which, in substance, states, that at 
the time of executing the bond, one James Burns, being the legal representative of 
said James B. Wilson, to the said tracts of land, as the owner thereof, to himseli 
and his heirs, with the legal right and power to make a title back to plaintiff and 
his heirs, by virtue of a deed, dated 31st July, 1818, by said Wilson to him, of said 
tracts of land, and duly acknowledged, as might be seen by the said deed of convey- 
ance, therewith shown tothe Court, he, the said defendant, Burns, before suit brought, 
(267) to wit: on 23d February, 1819, at, &c., obtained from said James Burns, so being 
the legal representative of said Wilson, a certain deed of bargain and sale, duly exe- 
cuted and acknowledged, conveying back said tracts of land to the plaintiff and his 
heirs; the deed is then set out in hac verba, with a covenant of special warranty 
against said James Burns, and all persons claiming under him; that said Burns, the 
defendant, tendered said deed to the plaintiff, who relused to accept; and that they, 
ever since, and then were, ready to deliver the same to the plaintiff, if he would ac- 
cept it; and concludes with a verification, &c. This plea was traversed by the plain- 
tiff, and issue joined thereon, The jury found a general verdict for the defendants, 
and the Court gave judgmeni thereon. On the trial of the cause, the defendants pro- 
duced as testimony : first, a deed from Andrew Burns and wife, to James B. Wilson, 
dated 18th June, 1818, of the tracts of land mentioned in the condition of the bond 
set out in hec verba ; secondly, a deed from James B. Wilson, dated 31st July, 1818, 
from him to James Burns, of the same tracts also set out in hec verba ; and thirdly, 
a deed from James Burns to plaintiff, dated 3ist December, 1818, of the same lands, 
also set out in hec verba; to the reading of which last deed the plaintiff objected, 
but the Court overruled the objection and suffered it to go to the jury ; to which opin- 
aon the plaintiff excepted, and signed the bill of exceptions. The defendants also 
offered, in testimony, a deed from James Burns to the plaintiff, dated 23d February, 
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1819, to plaintiff, of the same tracts, also set out in hac verba; to the reading of 
which the plaintiff objected, but was overruled by the Court, and suffered it to go to 
the jury; plaintiff excepted to the opinion of the Judge, who signed the bill of ex~ 
ceptions. The plaintiff, after verdict, moved for a new trial, and gave for reasons : 
first, that the verdict was against the evidence, because the evidence before the jury 
was on the issue of tender; and second, because the verdict was against law, and er- 
roneous, and ought to have been for plaintiff, and not for defendants. ‘The motion 
fora new trial was overruled ; after which, the plaintiff moved for a new trial, on 
268) the ground, that the verdict was against evidence, because the tender, by the 
evidence adduced, was not sufficiently proved; which metion was overruled. The 
plaintiff then offered a bill of exceptions to the opinion of the Judge, to be signed, 
which he refused to do, because it oaght to have been offered at the trial, and that it 
was then too late; to which the plaintiff exeepted: but there is no bill of excep- 
tions signed by the Judge. This writ of error was brought, to reverse the judgment 
rendered in the Circuit Court. ‘Fhe errors assigned are: First, that the Circuit 
Court erred in receiving the plea of the defendants, after the first demurrer sustained, 
Second, the Court erred in judgment on the second demurrer. Third, by letting in 
improper testimony on the part of the defendants. Fourth, the Court ought to have 
<ranted a new trial, applied for by the plaintiff. Filth, the Court erred in refusing 
to sign the bill of exceptions for the plaintiff. Sixth, the general error. The de- 
\dants plead in nullo est erratum. ‘The giving of leave to amend pleadings, after 

1 demurrer has been sustained to any of them, has been invariably practised and 
lowed in the Courts, as well under the Territorial, as under the State Governments; 
| although, strictly speaking, such leave ought to be obtained before a judgment 

s pronounced on the demurrer, I cannot agree, in a particular case, to give a decis- 
n Which would take any party by surprise, who, no doubt, as well as the Court, re- 
don the then established practice, which, however irregular, ought to prevail until 
ittered by proper rules for that purpose. At all events, this question is not before 
e Court, not having been excepted to in the Court below ; neither ought the plead- 

s demurred to, after amendments made and filed by leave of Court, to have been 
inserted in the transcript of the record sent to this Court. The second and thir 
iatters assigned for error, may properly be considered of together; for if the first 
plea was sufficient, the permitting testimony to go to the jury in support of it was 
roper. This plea sets out a conveyance fiom James Burns, the legal representative 
of Wilson, to the plaintiff, of the land mentioned in the condition, and deduces a title 
9) thereto, in James Burns, from Wilson. The plaintiff refused to accept of this 
deed, insisting, that, according to the condition of the bond, the defendants should 
save caused Wilson to have made such conveyance to him, the plaintiff, direct ; and 
lie further insisted, that James Burns, although he might have been the legal assignee 
of Wilson, yet he was not, nor indeed could not, have been the legal representative 
of Wilson, who was then in esse. I admit, that in strictness, a representative is not, 
u every case, an assignee ; but when it is considered that the true object of the bond 
was, to have Wilson’s title vested in the plaintiff, I am of opinion that the object was 
attained, and the condition of the bond fulfilled, according to the true intent and 
meaning of the parties, by the execution and tender of the conveyance from James 
Burns (to whom Wilson had conveyed) to the plaintiff, who (so far from being 
injured by this mode of conveying the title of Wilson) would have an additionat 
security for that title, viz: that of the general warranty, contained in the conveyance 
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from James Burns to Davis; and also in that contained in the deed from Wilson to 
James Burns, as set out in another part of the record. The covenant from Wilson 
to James Burns, guaranteeing the title, is such a one as runs with the land; of which 
the plaintiff, if he had accepted the deed, could sue on, and recover against Wilson, 
as well as against James Burns, in case of ouster, by any title anterior to the con- 
veyance from Wilson to James Burns. Being, therefore, of opinion, that the Court 
did not err in overruling the demurrer to this plea, it necessarily follows, that it did 
not err in suffering the two deeds from James Burns to the plaintiff, alluded to in the 
bill of exceptions, to be read as evidence to the jury. The fourth error assigned, is, 
because the Court refused to grant a new trial. In my opinion, for the reasons above 
given, the Court was correct in not granting such new trial. The remaining erroris, 
for refusing to sign the bill of exception for the plaintiff. It is a well established 
principle, that no exceptions shall be taken to the opinion of the Court, on any mat- 
ter, but such as arose on the trial of the cause, and excepted to at the time. It is, as 
(270) the Court below truly said, too late to do so, at any time subsequent to trial. 
On the whole, my opinion is, that the judgment of the Circuit Court ought to be 
affirmed, with costs. 


M’Grrk, C. J. 


My opinion is, that the judgment of the Circuit Court is erroneous, and ought to 
be reversed; but, because the Court differ in opinion, Judge Cook having been coun- 


sel in the case, there only now being two Judges, the law is, the judgment of the 
Circuit Court is affirmed. 
The judgment is, therefore, affirmed. 


(a.) See Consaul et al. v. Lidell, 7 Mo. R., p. 253. 


Davis v. Hays. 


To support a writ of error, the record must show the foundation upon which the 
Court decided; and unless the pleadings show this, it must appear by the bil} of 
exceptions. (Note a.) 


McGrr«, C. J., delivered the opinion of the Court. 


This is a case upon a writ of error, from the Circuit Court of Cape Girardeau 
county. The object appears to have been, to try the constitutionality of the loan 
office certificates. ‘The transcript shows, a motion was made against the Sheriff, and 
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the Court decided, that Davis, who made the motion, should pay the costs. The 
transcript presents no legal record, which this Court can notice, according to the 
constant practice of this Court. The party must show the foundation on which the 
Court decided. This matter should have been presented, by saving the evidence in 
the case; by incorporating it in a bill of exception, and then calling on the Court to 
pronounce the law thereon, and prayed to have the exception signed, and made a 
part of the record, if dissatisfied. And this rule holds, with regard to all extraneous 
facts, not presented by an issue of fact or law; here no issues were made, no evi- 
(271) dence saved legally, and the Court gives judgment for costs. The entry, that 
a motion was made, is a thing well enough, and a thing which the Clerk might 
record; but the evidence to support it is not to be recorded, unless by exception 
taken, and sealed by the Judge. That has not been done here, and the judgment for 

osts, as to any thing appearing by record, is well enough, and the sentence or judg- 
ment of the Circuit Court, with respect to costs, is affirmed; and the defendant shall 
have the costs of this writ of error. 


(a.) See Pratte v. Rogers, 5 Mo. R., p. 53. 


LockHARrT v. Hays. 


A Justice of the Peace has jurisdiction of an action against an officer for an escape, 
if the sum demanded does not exceed $50. 


IN ERROR. 
JonEs, J., delivered the opinion of the Court. 


This was an action, originally brought by the plaintiff in error, against the defend- 
ant, as Sheriff of Cape Girardeau county, for wrongfully suffering one Hawkins, 
committed to his custody by virtue of an execution, at the suit of the plaintiff, to 
escape. Judgment was rendered by the Justice against the defendant, $30 debt, with 
costs. Whereupon, the defendant appealed to the Circuit Court, who, on his motion, 
gave judgment for the defendant, on the ground, that a Justice of the Peace had not 
jurisdiction of the case; to reverse which, this writ of error has been brought. 
Several errors have been assigned, but the only one material to be decided, is, 
whether a Justice of the Peace could take cognizance of this kind of action. By 
the act of 23d December, 1818, Justices of the Peace have jurisdiction of all actions 
of trespass, and other actions brought to recover damages, for injuries done to the 
person or property of any person, where :" sum demanded does nat exceed $50, 

1 
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except in cases where the title to land is concerned. The words of this statute are 
(272) very comprehensive, and necessarily include all actions of every description 
whatever, except as therein excepted, which any person can have against another, 
for every species of injury. The plaintiff had an interest in the person committed, 
in execution to the Sheriff, as a pledge or security for the payment of the debt due 
him by the execution ; and the Sheriff, by permitling him to escape, diminished, if 
not defeated, the security which the law gave him. This was an injury to the plain- 
tiff, for which he was entitled to his action against the Sheriff; and this action he 
could not, in our opinion, have brought in the Circuit Court, nor any otherwise than 
before a Justice of the Peace. The judgment of the Circuit Court is reversed, and 
the cause must be sent back to that Court, with instructions for that Court to rein- 
state the cause on the docket, and proceed thereon to trial and judgment, according 
to law. And let the defendant in error recover his costs in prosecuting his writ of 
error. 





Decisions of the Supreme Court of Missonri, 


APRIL TERM, 1823. 


Smitn v. Hart AnD TENNILLE. 


in an action on a bond made by two, with but one seal, held, that no advantage can 
be taken un general demurrer, but must be by a plea of non est factum, verified by 
affidavit. 


IN ERROR from Cooper Circuit Court. 
Jones, J., delivered the opinion of the Court. 


This was an action of covenant, brought by the plaintiff in error, being also plain- 
tiff below, on a sealed instrument for the payment of a specific sum of money. 
Upon oyer prayed and given, it appeared that the deed signed by the defendants had 
but one seal, as used for the seal of both of them; on which they, the defendants, 
demurred generally, and the plaintiff joined in demurrer; and judgment for the 
defendants on the demurrer. 

The defendants contended that the deed declared on was not the deed of Tennille, 
as there was but one seal to both names. In the opinion of this Court, the defend- 
ants, by demurring generally to the declaration, admitted the deed declared on to be 
their act and deed, in manner and form declared on; and if either of them had not 
actually signed or sealed the instrument, it ought to have been pleaded by a plea of 
non est factum, verified by oath, and that it cannot be taken advantage of by general 
demurrer. Whether two individuals can adopt the same seal, as used for the several 
(274) seal of each, is a question not necessary for this Court to give any opinion on, as 
we are clearly of opinion that the judgment of the Court below, on the general demur- 
rer, is erroneous for the reasons above given. The judgment of the Court below is, 
therefore, hereby reversed ; and this Court, proceeding to give such judgment as the 
Court below ought to have given, do adjudge and consider that the plaintiff, Thor-ss 
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A. Smith, do recover against the defendants the sum of five hundred and eighty dol- 
lars for his damages, by occasion of the non-performance of the said covenant, in 
the said declaration mentioned ; and that he also recover against the defendants his 
costs and charges, as well in this Court as in the Court below, and that he have 
thereof his execution from this Court. 





VERNON AND Back v. Boaes. 


ON A MANDAMUS to the Judge of the Circuit Court of Howard county, to enter 
up a judgment in this cause. 


Jones, J., delivered the opinion of the Court. 


On reading and duly considering the return of this writ of mandamus, this Court 
is of opinion that a peremptory writ of mandamus issue, commanding the said Judge 
to enter up judgment in the above cause. The same question was before the Court 
in the third judicial district, and the same opinion, after solemn argument, given in a 
cause in which the same principles were involved. 

The return of the said writ of mandamus is, therefore, adjudged insufficient; and 
let a peremptory mandamus issue to the said Court, commanding it to enter judgment 
at the next Court for the plaintiffs, against the defendant, on the judgment confessed 
in vaeation before the Clerk. 





Decisions of the Supreme Court of Missouri, 


ST. CHARLES DISTRICT, APRIL TERM, 1823. 


Buiock v. ELLioTr. 


Want of consideration, or fraud, may be given in evidence, under the plea of non- 
assumpsit. 


IN ERROR. 


Per Curiam. This was an action brought by the defendant in error, as assignee 
of Eleazer Block, against the plaintiff, on a note of hand for $667 67, payable five 
months after date, and negotiable at the Bank of Missouri; the note bearing date 
25th Nov., 18193 plea, non-assumpsit, and issue thereon. 

On the trial of the cause, the execution and assignment of the note being admitted 
by the defendant therein, he offered, as a defence to the action, the following facts, 
to prove that the note was given without consideration: that, at the October term of 
the Cireuit Court of Washington county, in the year 1815, Julien Depeystre and 
others, recovered judgment against one Amable Partenaye, for $1009 31. That on 
the 7th Nov., 1816, the said judgment was enjoined, by injunction from the Su- 
preme Court; that on the 22d March, 1819, Partenaye, by deed, duly recorded, sold 
and conveyed part of his real estate in Washington county to the defendant. That 
atthe April term of the Superior Court, the injunction was dissolved, and a decree 
entered in favor of the said Depeystre et als, for the amount of the original judgment, 
(276) together with $66 55, the six per cent. on the same, and the further sum of 
$350 78, for their damages. ‘That, on the 14th May, 1819, an execution issued out 
of the Court of Chancery on said decree, directed to the Sheriff of Washington 
county, who levied it on the land which the defendant had so purchased of the said 
Partenaye. That the defendant, supposing the land liable to be sold under the said 
execution, made an arrangement with 7 -_ Depeystre et als, that he would pay 








SUPREME COURT OF MISSOURI. 





Block v. Elliott. 





off the amount of said execution, provided they would give him time ; that the said 
property should be sold under the execution, for the surety of the title of the de- 
fendant, Block. That, in pursuance of that agreement, the said note was given as 
part security for the amount of the said execution. The property was purchased by 
Block at $500, which was not paid by him, but his note given for the amount of the 
execution, under the said arrangement. The Court was of opinion, that there was 
a sufficient consideration for the note, and gave judgment for the plaintiff; to reverse 
which, this writ of error was brought. The general error only was assigned, and 
joinder. 

This Court is of opinion, that the want of consideration, or fraud, may be given 
in evidence under the plea of non-assumpsit, but that the defence attempted to be 
set up to the action below, does not came within either of these definitions. There 
was no fraud attempted to be practiced by the defendant in error, on the plaintiff; 
he was well advised of all the circumstances of the title which the Sheriff was about 
to sell, which was supposed to belong to Partenaye, the defendant in the then execu- 
tion. The arrangement he entered into with Depeystre and others, was voluntary 
on his part, and, as it seems to this Court, was consented to by Depeystre & Co. for 
the accommodation of the plaintiff in error, and at his instigation. There was, 
therefore, no fraud on the part, either of the defendant in error, or in Depeystre & 
Co. The object which the plaintiff in this Court had in view, for entering into this 
arrangement, was, that of securing the title of the land which he had, prior to the 
dissolution of the injunction, and subsequent to the judgment against Partenaye, so 
(277) purchased of him, said Partenaye. This object was accomplished, and was, 
therefore, a sufficient consideration of itself, in our opinion. But even were it not 
so, the principle of law, that any thing which is beneficial to one party, or might 
tend to the lesser disadvantage of the other, is a good consideration. In this case, 
Depeystre & Co. agreed to wait five months, for the payment of the amount of their 
execution, which they might, and probably would have got long before that period, 
had the lands levied on been bona fide sold under that execution, but which was pre- 
vented by reason of the said arrangement. 

Let the judginent of the Circuit Court be affirmed, with ten per cent. damages, as 
on the amount of the judgment below, together with interest on the amount of such 
judgment below, from the time of the rendition thereof to this day, together, also, 
with the defendant in error’s costs in defending this suit. 





Mecisions of the Supreme Court of Mlissonri, 


ST. LOUIS DISTRICT, MAY TERM, 1823. 


TayLor v. McKnicur. 


Where there were two issues found in favor of defendant, and the error complained 
of relates to only one of them, the Court will not reverse the judgment. 

Nore.—The record shows that the issues were found by the Court, and that there 
was no evidence offered on the second issue. 


ERROR from St. Louis Circuit Court. 
PetTTinone, J., delivered the opinion of the Court. 


The declaration in this case is in assumpsit on a promissory note, made by the de- 
fendant and one McMullen, jointly and severally. The proceeding is several against 
McKnight, and the declaration states, that the defendant, together with one John 
McMullen, promised, in the words and figures following: We, or either of us, 
promise to pay to John Taylor, or order, the sum of three hundred dollars, on the 
first day of January next, with interest, &c. 

The defendant pleaded non-assumpsit and payment, on which issues the cause went 
to trial in the Court below. The plaintiff produced the note declared on, in evidence, 
and rested his case. The defendant, by his counsel, contended that it was necessary 
to prove the hand-writing of the other maker of the note, of which opinion was the 
Court ; and to that opinion the plaintiff excepted. The issues of non-asswmpsit and 
payment were both found in favor of the defendant. 

(279) On this state of the record, #is the opinion of the Court, that the judgment 
in the Court below must be affirmed. The only error complained of relates to the 
first issue, and would have no possible bearing on the second. If we correct the 
supposed error, and direct the finding of the first issue for the plaintiff, there is still 
a bar to his action in the second plea, which is found against him. 





SIE ete pment 
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It is unnecessary to decide whether the Court erred, in requiring proof of the 
hand-writing of the other maker of the note, as the other point is deemed conclusive 
in favor of the defendant. 

Judgment affirmed, with costs. M’Girk, C. J., dissenting. 





Mason rv. Patton. 


A note, made payable at no specified time, is due frem the date. - 


ERROR from the Circuit Court of St. Louis county. 
M’Grrk, C. J., delivered the opinion of the Court. 


This was a petition to foreclose a mortgage, given by Patton to Mason, to secure 
the payment of a sum of money, mentioned in a certain promissory note. The peti- 
tion states, that, by the note, Patton promised to pay, &c., without saying when the 
same was to be paid; and, in the latter part of the petition, it is alledged, that Patton 
did not pay said note, although the same was long due and payable. Patton let a 
judgment and decree go against him by default; to reverse which, this writ is prose- 
cuted. 

Here, it does not appear that any time was limited by the note, for the payment 
thereof, and so we must take the fact to be. Then the law is, that it was due from 
the date. The petition says it was long due, and is unpaid; it was, therefore, due 
from the date. The allegations in the petition are sufficiently explicit to entitle the 


petitioner to recover. 
The judgment and decree of the Circuit Court is affirmed, with costs. 
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(280) WITHINGTON v. HILDERBRAND. 


1. When a statute allows double damages, the amount found by a jury is to be doubled 
by the judgment of the Court. 

2. It is no error that the judgment for double damages shall exceed the damages laid 
in any one count. 


IN ERROR from St. Louis Circuit Court. 


Jones, J., delivered the opinion of the Court. 


This was an action brought by the defendant in error, against the plaintiff, in a plea 
of trespass, for killing two horses of the plaintiff’s, in his, the defendant’s close, into 
which close the said horses had entered, the same not being fenced and inclosed, 
according to law; to plaintiff’s damage, $300. There was a second count, nearly to 
the same purpose, also laid to plaintiff’s damage of $300, both laid contrary to the 
form of the statute. Plea, not guilty, and issue. Verdict by the jury, for $160 
damages. The Court, by its judgment, doubled the damages assessed by the jury, 
and rendered judgment against the defendant for $320, with costs ; to reverse which, 
this writ of error is brought, and several errors assigned : 


First. General error. 

Second. Because the judgment was for double damages, when, by law, it ought to 
have been for single damages. 

Third. That the damages recovered by the judgment, exceed the amount of the 
damages laid in the declaration. 

Fourth. Because, if the plaintiff below was entitled to double damages, the Court 
erred in adopting a wrong rule in doubling the damages, and rendered judgment for 
more than double damages, as the same are considered in law. 


This action, though not expressed in the declaration, must have been founded on 
the 4th section of the act of 7th October, 1808, entitled, an act, which gives double 
damages for killing, &c., any horse, &c., in an inclosure which was not fenced, in 
the manner prescribed by that act, which is the only one on that subject. The 
record contains no bill of exceptions, nor did the plaintiff appear to argue his cause 
in this Court. 

(281) The judgment below was, in our opinion, rightly given for double the 
damages assessed by the jury. The single damages were only to be ascertained by 
the jury, and these damages were, according to the statute, to be doubled, not by the 
jury but by the Court, as was done in this case ; 1 Mass. Rep. 163. The third error 
assigned is, in our opinion, not sustainable; the damages actually sustained by the 
plaintiff below, was assessed by the jury, $160; for which sum only, but for the 
intervention of the statute, could judgment have been entered ; the doubling of that 
assessment was in the nature of a penalty imposed by law, and which the Court 
were to add to the verdict of the jury. Were even this objection sustainable, the 
judgment rendered does not amount to the damages laid in the declaration, which 
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contains two counts, each of them to the plaintiff’s damage of $300, and a general 
verdict and judgment on both counts. 

The remaining error is, for the adopting a wrong rule for doubling the damages, as 
the same are considered by law. It was suggested that the legal method of doubling 
damages is, by adding one half to the amount of the sum found by the jury. This 
method, we think, is not correct; nor can we conceive that by any construction, or 
legal refinement on words, can the word double be construed to mean only a half of 
an unit. The Court, therefore, did not err in doubling the damages in the manner 
presented in this record, which was in accordance with the decision reported in 1 
Mass. Rep. p. 153. 

Let the judzment be affirmed, and let the defendant in this Court have his costs, &e. 


PETTIBONE, J. 


I dissent from the foregoing opinion, on the ground that the declaration is not suf- 
ficiently explicit to entitle the plaintiff to double damages. 


(282) M’Knicut v. Tayror. 


A judgment in an action between the same parties in the same form of action and 
on the same note, is a bar to a subsequent suit, while that judgment is unreversed. 


IN ERROR. 
PeTTIZONE, J., delivered the opinion of the Court. 


This was an action of assumpsit in favor of Taylor, against M’Knight, on a prom- 
issory note. Plea, non-assumps3it. Tae plaintiff gave in evidence the note declared 
on, and rested his case. Tae defendant set up a3 a defence a former action upon the 
same note, in which judgment was given in his favor on the issues of non-assumpsit 
and payment. 

The record of the former action and judzment were given in evidence, and it was 
admitted by the plaintiff that the note given in evidence in the former action, was 
the same given in evidence in this suit. Taereupon the defendant in the Court be- 
low, prayed the opinion of the Court, that the verdict and judgment in the said 
former action was a bar to this action, and thaf‘upon the above facts the verdict ought 
to be for the defendant ; which opinion the Court refused to give, but were of opin- 
ion, and so declared, that the said verdict and judgment were no bar to this action. 
To this opinion the defendant below excepted. Judgment was given for the plaintiff, 
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The only point is, whether the opinion of the Court below, which was excepted to, 
was correct. We think the Court below erred in that opinion, and that the judg- 
ment must be reversed with costs. The former suit being for the same cause of 
action as the latter, being hetween the same parties, and necessarily supported by the 
same proof, and being in the same form of action, it must be a bar to any other suit 
so long as the judgment remains unreversed. ‘Tie rule is well settled, that when the 
same subject matter ha3 been fairly put in issue, and once tried upon its merits, it 
cannot be again litigated. 





(283) Bent v. BRAINARD. 


1. In an action of assumpsit on a bill of exchange, the bill may be offered in evi- 
dence before proving the acceptance, although a refusal to accept appears at the 
foot thereof. 

2, Anote given for a sum of money by A. to B., in consideration that he was indebt- 
ed to C., and that 13. should produce an order from C. for the same, is a good cause 
of action, upon which B. can maintain the suit—the promise being made to B, 


APPEAL trom St. Louis Cireuit Court. 


PeTTIBoNE, J., delivered the opinion of the Court. 


This was an action of assumpsit, containing four counts : 

First. A count on a promissory note from Bent to Brainard for $506 39, payable 
on request. 

Second. Count on a promissory note made by Bent and delivered to Brainard, by 
which said note the said defendant, Bent, acknowledged. himself indebted to one 
John M’Krea for work done in building for him, the said defendant, a saw-mill, the 
sum of five hundred and six dollars and thirty-nine cents; which sum, on the order 
of said M’Krea, he, the said defendant, promised to pay to Oliver Brainard, with in- 
terest, when he, the defendant, should be thereunto requested. The plaintiff goes on 
to aver, that he produced to the defendant the order of M’Krea, for the payment to 
him of the said sum of money; but that defendant refused to pay the same ac- 
cording to the terms and conditions of the said note. 

Third. Count for work and labor, money, &c. 

Fourth. Count on an accepted bill of exchange, drawn by M’Krea upon Bent ia 
favor of the plaintiff, for the sum mentioned in the note. 

Plea, non-assumpsit and issue. 
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The plaintiff offered in evidence in the Court below, first, an order or bill of ex- 
change, in the words and figures following, viz: “ Esqr. Bent, Sir, please pay to 
Oliver Brainard five hundred and six dollars, thirty-nine cents, and you will much 
oblige yours, &c. JOHN M’KREA., 

St. Louis, April 21st, 1819.” 

(284) Under which was written the words and figures following, viz: “ Inasmuch as 
I have now discovered that I do not owe M’Krea any thing, I will not accept or pay 
the above order. SILAS BENT. April 25th, 1819.” This order was produced by 
the defendant at the trial, in pursuance of a notice given him by the plaintiff. To 
the admission of which paper in evidence to the jury, the signature being admitted, 
the defendant, by his counsel, objected; but the objection was overruled, and the 
paper given in evidence, to which the defendant excepted. The ground of the ex- 
ception is, that the order ought not to have been admitted, because it had not been 
accepted. It is net necessary that the acceptance of an order should appear upon 
the order itself. It may be by parole, or by a separate instrument in writing. The 
Court could not determine the fact, by an inspection of the order, whether it had 
been accepted or not. It was proper for the party to introduce the order in evi- 
dence, under the fourth count of his declaration, because he had declared expressly 
upon it; and if he failed to prove the acceptance, he would fail in establishing one 
fact necessary to his recovery on that count. The introduction and proof of the 
order was certainly a proper and necessary step in the cause. It was, therefore, 
properly admitted, under the fourth count in the declaration. It was also proper 
evidence under the second count. The promise there declared on, is a conditional 
one, that defendant will pay the money, upon the production of M’Krea’s order. It 
was certainly competent for the plaintiff, then, to produce the order, to show the 
condition complied with. 

The plaintiff then offered, in evidence, an instrument in writing, in the words and 
figures following, viz: Iam indebted to John M’Krea, for work done for me, in 
building for me a saw-mill, five hundred and six dollars and thirty-nine cents ; which 
sum, on his order, I promise to pay Oliver Brainard, with interest. St. Louis, April 
2ist, 1819. Silas Bent; witness, Chs. Bent. The signature of the defendant to the 
said writing was admitted. The defendant objected to its admission in evidence, but 
it was admitted by the Court. It is difficult to conceive on what ground the note 
(285) was objected to; it was specially declared on. There was no variance between 
the declaration and the note, and its execution was admitted, unless the defendant can 
object to the plaintiff’s proving his declaration. There can be no objection to this 
note’s going in evidence. It is said, that the note imports a promise to, and cause of 
action in M’Krea, not in Brainard. 

If so, the defendant should have demurred to the second count of the declaration, 
which sets out the note in its terms, on the ground that it contained no cause of ac- 
tion in favor of the plaintiff. If, however, it should be contended that a demurrer 
would admit the legal effect of the note, as stated in the declaration, we are willing 
to say, that we think the legal effect of it is then correctly stated. We think the 
promise in the note, is a promise made to Brainard, and not to M’Krea. The con- 
sideration of the promise to Brainard is not the indebtedness of Bent to M’Krea; his 
indebtedness to M’Krea is dated as inducement to the promise, not as the considera- 

tion of it. We consider it as a conditional promissory note, and the performance of 
the condition constitutes the consideration. If we are correct in considering the 














ST. LOUIS DISTRICT, MAY TERM, 1823. 





Schlatter v. Rector’s Adm’r, 





note as containing a promise, made directly to Brainard, that promise must rest upon 
some consideration, moving between the parties. The indebtedness of Bent to 
M’Krea, could not be such a consideration. If there was no consideration expressed 
on the note itself, by our laws, a consideration is to be presumed, until the contrary 
appears. There was no attempt on the trial, to prove a want of consideration, or a 
failure of consideration, as between Bent and Brainard, unless the indebtedness of 
Bent to M’Krea, constituted that consideration, which, clearly, it did not. The 
plain language of the note, is: I, Bent, am indebted to MeKrea; produce to me 
M’Krea’s order, and I will pay you the amount of the note. The production of the 
order affords a good consideration to support the promise. It would be a detriment, 
or inconvenience to Brainard, to procure it. He would have to account to M’Krea 
for it. It might be of benefit and advantage to Bent. He might pay Brainard more 
(286) conveniently than M’Krea, and the order would discharge him from his liability 
to M’Krea. 

This view of the case, renders it unnecessary to decide upon most of the excep- 
tions Which were taken below. It was, no doubt, proper for the defendant to have 
proved a want of consideration, or a failure of consideration, but he did not attempt 
to do it. A mistake in Bent, as to the fact of his owing M’Krea, could be no defence 
against Brainard. 

The judgment below must be affirmed with costs, together with one per cent. 
damages, and interest on the original judgment, from the rendition of the same. 


ScHLATTER v. REcTOR’s ADM?R. 


i. & note made, endorsed and protested, before the 7th January, 1822, the endorser 
is liable before the remedy is exhausted against the maker. 

2, When the time is material, the stating of it under a videlicit will not make it im- 
material. 


ERROR from the Cireuit Court of St. Louis county. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action on an endorsed promissory note, by Schlatter, endorsee, against 
Rector, the endorser. By law, the endorsee may sue the endorser on presentation to 
the maker, and failure to pay. The Legislature passed an act, declaring, that after 
the 7th January, 1822, no such action should be brought by the endorsee, till he had 
first sued the maker. 


If this note was endorsed by Rector, and duly presented for acceptance or pay- 
ment, and protested before the taking aw of the act, so ag to.fix the condition, we 
1 
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are of opinion, that the Legislature could not impose new conditions on the endorsee. 
To require him to sue the maker first, would be to suspend his right entirely for a 
time ; the act would be retrospective, and would impair the value of the contract 
most materially. 

(287) But it is insisted that there is no sufficient averment in the plaintiff’s declara- 
tion, to show the endorsement was made before the taking effect of the statute. 

The declaration alledges the note was made on the 4th of August, 1821, and payable 
ninety days after date. Then it states, under a videlicit, that afterwards, on the same 
day, it was endorsed; and then it alledges that afterwards, when the note became 
due and payable, according to the tenor and effect thereof, to wit: on the 5th No- 
vember, 1821, the said note, so endorsed as aforesaid, was presented to the maker for 
payment, and he refused. 

It is admitted that, if it appears by the declaration the note was endorsed before 
the 5th of November, 1821, then the endorsement was in time to save it from the 
operation of the statute. 

It is argued that the time laid under the videlicit might be varied by proof. 

The law is, that where time is material, a videlicit will make it neither better nor 
worse ; but the party will be bound to prove all material allegations, as laid ; there, 
the allegations, that when the note became due it was presented for payment, ar 
material, and no proof of a subsequent or previous presentation would satisfy this aver- 
ment; and also the allegation that, when thus presented for payment, it was endorsed 
by Rector to Schlatter, must have been proved to be true. These allegations are 
sufficiently explicit to show the endorsement was made before the taking effect of the 
act. 

The judgment of the Circuit Court is affirmed with costs, &c., and one per cent, 
damages with legal interest on the amount of the judgment of the Circuit Court, 





(288) Recror v. Mark. 


Where a bond or note has been lost or mislaid, the obliger cannot be relieved from the 
interest for the time it was so lost, unless he had made a tender of the money. 


IN ERROR from St. Louis Circuit Court. 
Jones, J., delivered the opinion of the Court. 


This was an action of debt on a writing obligatory, bearing date the 8th day of 
October, 1810, for the sum of $3615, to which the defendant pleaded payment; re- 
plication non solvit and issue. Neither party requiring a jury, the cause was submitted 





ST. LOUIS DISTRICT, MAY TERM, 1823. 204 





Rector v. Mark. 





‘o the Court, who found that defendant, Rector, did not pays and gave judgment for 
‘he plaintiff for the sum of $1807 50, the said debt in the declaration mentioned, and 
also for $1214 77 damages, with costs. 

During the trial, a bill of exceptions was filed, whith states that the plaintiff pre- 
iuced the bond and claimed interest thereon from its date. The defendant proved 
by a witness that he, as agent for the plaintiff, called on the defendant in the year 
ixi8, for payment of the bond, who informed him that the bond had been lost or 
iuislaid, and could not be produced; upon which the defendant refused payment, 
uuless the said bond could be given up to him. It was also proved that the plaintiff 
fered tu indemnify the defendant, provided he paid the bond, and the amount should 
tterwards be claimed from him by any other person $ which proposition the defend- 
uit would not comply with. No other demand was proved to have been made for 

iyment of the bond, nor was it ever produced until immediately before the com- 
mencement of the suit. The defendant then asked the Court to instruct the jury, 

1at interest could not be allowed upon the bond from the time it was admitted to be 
lyst, until it was produced before the commencement of the suit, sometime in the 
vear 1821, which instructions the Court refused to give; whereupon the defendant 
excepted to the opinion of the Court. The defendant below has brought his writ of 
(289) error, to reverse the judgment of the Court below, and assigned the general 
rors, to which there is a joinder. ” 

We cannot conceive any legal objection to the defendant’s recovering interest on 
is bond, for the time intervening between the loss of it having been announced to 
the plaintiff, and the bringing of the suit in the Court below. Had he, when pay- 
ment was demanded of him, tendered the defendant’s agent the amount due, interest 
would of course have ceased from that time until subsequent demand of payment. 
lt is not pretended that any tender was attempted to be made; on the contrary, the 
plaintiff refused making any payment, until the bond could be given up to him. 
luis it was competent, perhaps prudent, for him to insist on; but as he thought 
proper so to do, and had the defendant’s money still in his hands, we think he was 
ustly chargeable with interest on the principal sum secured by the bond, and that 
the Court did not e:r in deciding accordingly. 

The plaintiff’s counsel intimated, that the judgment ought to be reversed, on the 
zround, that the bond declared on is for $3615, and the judgment below is for 
$1807 50, the said debt, together with $1244 77, damages, and that, therfore, as 
there was a material variance between the sum demanded in the declaration and the 
idgment, it ought to be reversed. 

Had the converse been the case of the judgment’s being for more than the debt 
‘emanded, there might have been some grounds for a reversal: as it is, there are 
none; the error, if such, is for the benefit of the plaintiff, which he cannot legally 
take advantage of. 

Let the judgment ef the Circuit Court be affirmed, with costs, together with inter- 
cst on the amount of such jadgment, and two per cent. damages. 
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Ejectment: On the 28th October, 1799, a concession and order of survey were grant- 
ed by the Lt. Gov. of Upper Louisiana, to one B., for a lot of ground in St. Louis, 
(of which the lot in question formed a part,) for the purpose of quarrying stone. 
No survey wasever made. The only proof of possession was, that B. had quarried 
stone on a particular part of the lot, prior to 20th December, 1503. Held not to be 
a sufficient possession under the act of Congress of 13th June, 1812, confirming 

town and village lots to the persons in possession, prior to 20th December, 1803. 














Jones, J., dissenting. 





ERROR from the St. Louis Circuit Court, in ejectment. 






M’Grrk, C. J., delivered the opinion of the Court. 






This was an action of ejectment, by Clark against Brazeau, and verdict and judg- 
ment for the defendant, Brazeau. 

The plaintiff’s title appeared to be, that in 1799, one Bouis, under whom Clark 
makes title, petitioned the Lieutenant Governor for a concession of the lots in ques- 
tion, for the exclusive purpose of quarrying stone thereon—the petition was granted, 
with a plat of the land or lot, and an order of survey ; that no survey was ever made, 
and that there has been no confirmation. 

That some time after this order of survey, Bouis was seen quarrying stone on the 
ground in question ; and that that part where he thus procured stone, was proved to 











be in the possession of defendant. 

The plaintiff insisted, and required the Court to instruct the jury, that, as Bouis 
was in possession, by quarrying stone, and under his order of survey, that his case 
was within the act of Congress confirming town lots. The Court refused so to in- 
struct the jury, but required the party to prove, and make his claim better by proof 
of inhabitation, cultivation or possession; and held, that the proof of quarrying 
stone, is not a suflicient possession, under the act of Congress. Of this opinion, I 










am also. 

Andas the plaintiff has not brought his case within the act of Congress, nor with- 
in the act of the General Assembly, pointing out the title which can support the ac- 
tion of ejectment, nor proved a common law possession, I am of opinion the judg- 
inent of the Circuit Court is right, and ought to be affirmed, with costs. 









Jones, J., dissenting. 






This was an ejectment, brought by the plaintiff in error, for the recovery of a lot of 
(291) ground in St. Louis, wherein a verdict was found for defendants, and judgment 
given accordingly for them. 

On the trial of this cause, a bill of exceptions was filed to the opinion and instruc- 
tions of the Judge, which states, that on the 28th Oct. 1799, a concession and order 
of survey was granted by the Lieutenant Governor of St. Louis, to one Vincent 
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Bouis, for a lot of ground in St. Louis, of which the lot in dispute formed a part; 
and that the title to said lot, by divers mesne conveyances, was then vested in the 
plaintiff; by virtue of which said concession, order of survey, and mesne conveyan- 
ces, and of the act of Congress of 13th June, 1812, confirming town and village lots 
to the persons in possession, prior to 20th Dec. 1803, claimed a verdict in his favor. 
He also claimed such verdict by virtue of prior possession, and proved, that fifteen 
years since, Bouis quarried stone on part of the lot so conceded to him, though not 
onthe particular part of it now in dispute; and that, five or six years since, a 
slaughter-house was built by Louis Brazeau, sen., under whom the defendants claimed, 
on the lot sued for; and that, at the time said Brazeau built the said slaughter-house, 
it was the first and only time he had occupied the ground. And the plaintiff also 
produced in evidence, an application by Louis Brazeau, sen., to the Board of Trus- 
tees of the town of St. Louis, dated in September, 1808, for permission to build a 
slaughter-house on the lot adjoining the one he lived on; which application was made 
in virtue of an ordinance forbidding slaughtering, except in certain cases. 


That the Court, thereupon, instructed the jury, that the plaintiff could not sustain 
liis actton without proof of possession, prior to 1803, and that, in this case, the pos- 
ession of one spot, to wit: that in the rear of his inclosed lot, could not be considered 
possession of the adjoining ground in the rear of Brazeau’s lot; which ground, in 
rear of his lot, he held and claimed all the time, under adverse claim, which was the 
only part of it which the defendant had ever taken possession of, and over which the 
ancestor of the defendant had claimed and exercised acts of ownership, and had been 
(292) reputed to be possessed of, before and ever since the date of the said petition ; 
to which instructions the plaintiff excepted, and the errors assigned are all founded 
on the bill of exceptions, 


It appears, from the exhibits attached to the bill of exceptions in the cause, that 
on 17th October, 1799, Vincent Bouis, under whom the plaintiff derives title, owned 
and was possessed of two lots of ground in St. Louis, containing both of them, 215 
jeet front on Main street, and extending, in depth, towards the Mississippi, eastwardly. 
150 feet; and that Louis Brazeau, the ancestor of the defendant, then owned a lot of 
25 feet front, on said Main street, of the same depth, bounding on one side, south- 
wardly, on one of the said lots of Bouis. It also appears, that from the termination 
of the depth of the said lots, there was a vacant space of unappropriated ground be- 
tween it and the said river Mississippi; and that the commandant, on the 18th Oct., 
1799, in pursuance of a petition from Bouis to him of the preceding day, conceded 
to him, said Bouis, (and ordered the Surveyor to put him in possession,) the said 
vacant space between the rear of the said lots of Bouis and Brazeau, and the said 
river. And it may be inferred from the bill of exceptions, that Bouis afterwards sold 
to Brazeau, a certain part of his said lots, containing 215 feet front on Main street, 
and adjoining his, said Brazeau’s lot; but when that sale was made, and the extent 
so sold does not appear, although, from the plot, as laid down, it extended in depth 
only 150 feet; a production of the deed from Bouis to Brazeau, would have ascer- 
tained the fact. 


The only material questions that present themselves for consideration, are : 
First. Whether the concession granted to Bouis, in 1799, vested in him a title to 


the lot in dispute ; and if so, 
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Second. Whether the proof of possession of one part of the said lot, so granted 
by the said concession, does, or does net, amount in law to proof ef possession of 
the whole. 

In my opinion, a title under an elder grant or concession from the French or Spanish 
governments, while they respectively held the eountry, is paramount to every other 
claims or titles that may be set up, for any part of the land so conceded, by any 
(293) other than the United States, or under their authority ; and as the United States 
have, by the act of 1813, given up all their right in tewn and village lots, to the 
several persons who were in possession thereef, on or before the 20th Dec., 1803, 
according to their respective rights therete, the title of the plaintiff, as assignee of 
Bouis, is good and valid against the defendants, not only: by the said coneession, but,, 
also, by a possession prior to: the 20th Dec., 1803, who did not pretend to show any 
title by concession or grant, either prior or posterior te that of Bouis, nor even any 
actual or implied: possession.. 

Whether possession of one spot or part of a tract of land, held under a naked 
claim, amounts to a possession of the whole, is a question which is not necessary 
now to decide. Iam, however, of opinion, that possession of part of any. lands or 
tenements, which are held under a grant with specific boundaries, or duly surveyed, 
is, in law, a possession of the whele, though not enclosed. 2 Root, 1525.2 Hay, 113,. 
345. 

I am not, however, under the necessity of recurring te any of the provisions of the 
common law, or acts of Congress relating to land claims, in order to form an opinion 
ef this case. By an act of the Assembly, of 23d June, 1816, Digest p. 228-9, it is 
provided that any person, claiming lands and tenements, by virtue (among other spe- 
cies of title therein mentioned) of any French or Spanish grant, or order of survey, 
which, prior to 10th March, 1804, had been surveyed by proper authority,.under the 
French or Spanish governments, and recerded according to the usages and customs 
of the country, although such person may not be in actual possession, shall and may 
maintain an action of ejectment, or action of trespass, in any Court having jurisdiction. 
of the same. The bill of exceptions:shows, that a concession was duly granted under 
the authority of the Spanish government, to Bouis, under whom the plaintiff claimed. 
A plat of the ground so granted, formed part of the-original petition and concession. 
‘The public surveyor (as was usual inall con¢essions) was ordered to put Bouis in 
possession of the lot of ground conceded, (of which the lot in dispute formed a part) 
and the concession therefor was recorded. 

(294) The defendants have urged,.that no proof was made of an actual survey of 
the lot conceded, prior to 10th March, 1804, and: that, therefore, the plaintiff was not 
_ entitled to recover in his aetion of ejectment, by virtue of the act of Assembly of 
January, 7816. 

The clear intention of the Legislature in passing that act, appears to me to have 
been to permit these actions'to be brought to-recover damages for trespassing on, or 
recovering possession of lands the boundaries of which were so specifically ascer- 
tained, so as not to subject men te either of them, upon a mere location or concession 
for land, the lines of which could not be ascertained. 

The defendants in this case could. have every information they could wish for, from 
the concession on record, as fully as:if an actual survey had been made. 

The petition, and concession in:conformity to it, gives a very particular and figura- 
tive planiof the lot granted: the number of feet it contains, from the cross street: 
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northwardly, to its intersection with a line extending eastwardly, from the line of alot 
which Bouis possessed, westwardly of it, and extending in depth to the river Missis- 
sippi. The lines are, therefore, as well ascertained as to length and breadth, as they 
could have been if subsequently surveyed by the Spanish officer. A survey was 
then unnecessary, so as to distinguish the particular bounds claimed under the con- 
cession. A survey of town lots was, I believe, never required under the Spanish 
government, and if it should new be decided that such survey must be proved, on the 
trial of any title for a town lot, I will venture to say that, as few if any of them have 
been actually surveyed, no action can be sustained in any case where the title to a 
town lot may come in question. 

It has also been insisted on, that no occupancy or improvement has been proved by 
the plaintiff, and that quarrying stones on a part of it cannot be’considered either as 
the one or the other. There is no law or decision that I know of, that prescribes 
any particular mode in which a grantee shall enjoy the premises granted to him, or 
what particular improvements he shall make thereon, unless those which may be 
(295) specified in such grant. ‘The one made to Bouis, in this case, specifies the 
uses to which the petitioner, Bouis, was to make of the lot, that of exclusively quar- 
rying of rock im the whole extent of the lines thereof ; which, as stated in the bill of 
exceptions, was proven to have been done by him on a part of it. 

The instructions of the Court to the jury, that the possession of one spot, to wit: 
that in the rear of his, Bouis’ lot, could not be considered as the possession of the 
adjacent ground, in the rear of Brazeau’s, by him purchased of Bouis, laid down in 
the plat as the lot of Bouis, are not, in my opinion, law. A possession of part, un- 
der a written grant or document, is, in my belief, in law a possession of the whole ; 
so that, in that part of those instructions at least, there is error. The instructions 
further state, that Brazeau held and claimed the ground in the rear of his lot all the 
time under an adverse chim, whieh was the only part of which the defendants had 
ever taken possession, and over which their ancestors had claimed and exercised acts 
of ownership, and had been reputed to have been possessed of, before and ever since 
the date of said petition. If proofs were adduced on the trial, to the effect stated in 
the instruetions, none such are set forth in the bill ef exceptions, or what these 
proofs were, so as to enable me to hazard an opinion as to them. 

For the reason above stated, I am of opinion the judgment ought to be reversed 
with costs, and the cause remanded for a new trial. 

The Court being divided in opinion, judgment affirmed by statute. 
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(296) Vasseur v. BENTON. 


By the act of Congress of the 13th June, 1812, the claims to town and village lots 
were confirmed, but it was left to the Courts of the country to decide between 
conflicting claims; and confirmations made by the recorder of the lots mentioned 

make the title no better. 


IN ERROR. 
Jones, J., delivered the opinion of the Court. 


This was an action of ejectment, brought by the defendant in error, in the Circuit 
Couit of St. Louis, against the plaintiff, to recover possession of a lot of ground in 
the town of St. Louis, of 150 feet in length, by 120 feet in depth, on which the 
defendant, Vasseur, resided. 

On the trial of this cause, a bill of exceptions was filed by the therein defendant, 
to the opinion and instructions of the Court to the jury, who accordingly found a 
verdict for the plaintiff; to reverse which judgment this writ of error was brought. 

The bill of exceptions states, proof by the plaintiff of the following title, to wit: 
au abstract from the book of the recorder of land titles, as to claims entered under 
the act of 13th June, 1812, and proven before Ist January, 1814, as provided by the 
act of 3d March, 1813, comprehending, also, the claims in the late district of- . 
which, by the act of 2d August, 1813, were permitted to be entered until Ist January, 
1814, together with the extension of quantity, provided by the 4th section of the act 
of 3d March, 1813, and confirmations under the act of 12th April, 1814. From this 
abstract it appears that a claim was entered with the recorder, by the representatives 
of Antoine Rivierre, for 300 by 300 feet, in the town of St. Louis, by an improvement 
and possession for twenty-six years, and that that quantity was confirmed by the re- 





corder, and was ordered to be surveyed according to possession. 

That the plaintiff then proved that Antoine Rivierre formerly lived in St. Louis, 
somewhere on Second or Main street, and that, for about twenty-six years next pre- 
(297) ceding the date of the confirmation, he had and used a barn built on the 8, W. 
quarter of the above mentioned square, being fhe quarter of the square or lot lying 
south and adjoining the one now sued for. The plaintiff then read in evidence a deed 
from Rivierre to Rufus Easton, dated July, 1815, by which deed Rivierre confessed 
and declares that he had verbally sold to Mrs. Charles Gratiot a lot of 300 feet 
square, more or less, whereon there was a barn, (situate in the rear of a lot of one 
Jeffrey, and in rear of the third street, and northwest by the lot lately occupied by 
one Coons,) which lot and barn he had occupied twenty-six years past, and which 
lot was sold by public sale to Pierre Chouteau, who sold to Charles Gratiot, who 
sold to Gregoire Sarpy, who conveyed it by a special deed to Rufus Easton, and he, 
Rivierre, then conveys his right and interest in said lot to Easton. 

To the reading of which deed in evidence, the defendant excepted, on the grounds 
that the recitals therein shewed a title out of Rivierre; and the Court overruled the 
objection, and the defendant excepted to the opinion of the Court. 
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The plaintiff thereupon deduced a title in himself, by several mesne conveyances 
to the lot in dispute, and then gave in evidence a plot of survey made by the county 
Surveyor, under the order of the Court, of the 300 feet above confirmed, including 
the S. W. quarter of the square of which Rivierre’s barn was, and also the lot or quar- 
ter of the square sued for. It was also proved, that this survey corresponded to a survey 
of the same ground, made by the same Surveyor, under the authority of the United 
States. 

On the part of the defendant it was proved, that Rivierre never had possession of 
any part of the lot or quarter of the square in controversy, and that he was never 
known to claim this lot. It was also proved, that as early as the year 1780, the de- 
fendant, Vasseur, resided on the lot or quarter of the square lying east of the lot sued 
for, and that he had a barn and small inclosures on the lot or quarter of the square 
sued for, and claimed the two lots. That the defendant had constantly, since that 
(298) time, had such barn and small inclosures on this lot; and that, at the time of 
commencing the suit, the defendant had the whole, excepting five or six feet across 
the western end of it, actually inclosed ; bet it did not appear at what time the fence 
was extended so far to the west, though it was proved, that a part of the lot was 
actually inclosed, before and at the time of making each of the said deeds, read in 
evidence by the plaintiff. It was also proved by the Surveyor, that when he made 


the surveys, the defendant was not present, and that no evidence was furnished him 


of Rivierre’s possession of any part of the land included in the surveys, but that he 
made the same entirely according to the directions of Mr. Easton, without inquiry or 
regard to the possession of Rivierre ; and that Vasseur was, at the time, in the actual 
possession of the lot sued for; and thereupon, the defendant prayed the Court to in- 
struct the jury, 

First. That under the above confirmation, no land or ground could be surveyed, or 
was confirmed to Rivierre, which he had not actually possessed and improved, prior 
to 20th Dec., 1803. 

Second. That the said confirmation did not confirm to Rivierre, and that under it, 
no land conld be surveyed for him, which, for 20 years prior to, and on the said 20th 
Dec., 1803, was in the adverse possession of Regis Vasseur. 

Third. That the survey above mentioned, being made according to the directions 
of Easton, was no evidence that the land included therein, was the land confirmed to 
Rivierre. 

Fourth. That if the defendant had had an adverse possession of the lot in question, 
for 30 years previous to 1st June, 1816, it gave him title thereto as against the plaintiff, 
and those under whom he claimed. 

Fifth. That if defendant was in adverse possession of the lot in question, or any 
part of it, at the time of the execution of all or any of the deeds under which the 
plaintiff claims such deed or deeds, passed not the title of the part so adversely pos- 
sessed, and the plaintiff could not maintain possession for the same, under or by 
virtue of such deed or deeds. 

All of which instructions the Court refused to give to the jury; but instructed 
(299) them, that they should not regard any evidence of the primitive title to the premises 
but a complete grant under the Spanish laws prior to the change of government; or such 
other title as should have been ascertained by one of the tribunals appointed under the 
laws of the United States for that purpose, and recognized by such. tribunals. That 
those tribunals were the sole judges of the facts, and of the rights resulting wnder the 
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laws of Congress, from the facts in all cases of imperfect titles, subject only to the con- 
trol of Congress. That confirmations, made by those tribunals in such cases, were 
to be taken in this Court to be rightly made. That it was for the jury to inquire of 
the identity of the land confirmed in this case, and that for this purpose they should 
look as well to the survey, and the circumstances under which it was made, as to the 
circumstances in the case; and that if, on the whole matter, they found the confirma- 
tion to Rivierre, and a regular chain of conveyances from him to the plaintiff for the 
land confirmed; and if they should, moreover, find the premises to be parcel of the 
land confirmed, it would be their duty to find the title of the premises for the plain- 
tiff, notwithstanding they might have been for 30 years before 1st June, 1816, or at any 
time since, in the actual psssession of the defendant. ‘To which opinion the defendant 
excepted. 





The errors assigned are founded on the bill of exceptions in general. 

A decision on the correctness of the first part of the instructions to the jury, must 
depend on the true construction of the act of Congress, of 13th June, 1812. By 
the first section of this act, all rights, titles and claims, to town or village lots, &c., 
adjoining and belonging to the several towns and villages therein named, (St. Louis 
being one of them,) which lots, &c., had been inhabited, cultivated, or possessed, 
prior to 20th December, 1803, were confirmed, (the words being, “ shall be, and the 
same are hereby confirmed,”) to the-inhabitants of the said respective towns or villa- 
ges, according to their several rights ifcommon thereto. And by the second sec- 
tion, all the town or village lots, (included in the survey of the several towns, Xc., 
which were thereby directed to be made,) which were not rightfully owned or 
(300) claimed by individuals, were reserved for the use of schools, in the respective 
towns or villages. 

According to the construction we give to this act, we are of opinion, that the 
claims to town and village lots, which had been inhabited, cultivated, or possessed, 
prior to 20th December, 1803, are, by the express words thereof, (hereby confirmed, ) 
ipso facto confirmed, as to the right of the United States, and which became thereby 
vested either in individuals, or reserved for the use of schools therein; that, there- 
fore, the recorder of land titles, (whose powers extended no further than to give and 
report to Congress his opinions on claims to land in which the United States were 
only interested,) had no authority to enter into an investigation of, or decide on the 
titles of individuals to those town lots; and that any conflicting claims between 
them to any of these lots, ought to be decided in a due course of law, according to 
their priority of possession, cultivation, or inhabitation. 

A contrary construction would be predicated on the presumption, that Congress 
had the power, or at least that they meant, which we are far from believing, to insti- 
tute a tribunal to judge of the private rights and claims of contending individuals ; 
and it would, in effect, be saying, that he had the right of judging of those claims, not 
only between private individuals, but also between them and the inhabitants at large, 
of the respective towns, &c., to whom, for the use of schools, all lots, &c., not 
rightfully claimed, had been reserved and given. 


All legislative acts are to be so construed as to endeavor, if possible, to: give full 
effect to every part of them. Taking this rule for our guide, we clearly infer, that 
Congress, by making use of the words, “shall be, and the same are hereby con- 
firmed,” intended a full confirmation of the town and village lots, or they weuld not, 
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in the third and other sections of the same act, directing the confirmation by the re- 
corder in certain cases of donation and other claims to land, have made use of the 
words shall be confirmed, in the future tense. Hence we conclude, that, as far as re- 
lates to donation and other claims to land, the recorder was vested with discre- 
(301) tionary but limited powers to judge and give his opinion on the merits of the 
different claims, as between the United States and individuals, but that he had no 
such authority as to the town and village lots, they having, by the former part of the 
act, been confirmed. 

The instructions prayed for, “ that the confirmation by the recorder to Rivierre 
did not confirm to him,” ought, in our opinion, to have been given. The confirma- 
tion given in evidence, and which the Court below admitted conclusive as to the title 
under it, vested, in our opinion, no better or other title in Rivierre, or those claiming 
under him, than they had previously to such confirmation. Priority of possession 
has a priority of right, against all claiming by possession only. 

The evidence given to the Recorder, must, we presume, have been fuller than that 
given on the trial of the cause, or he would not have confirmed a town lot of 300 
feet square, for such an improvement as that of erecting a barn on part of a town 
square, unoccupied by habitation or inclusure, as far as cogee by the bill of excep- 
tions, the act of Congress of 3d March, 1813, prggmighix atno grant should be 

err | eed and ascertained 
boundaries of the tract claimed. 

The judgment of the Circuit Court is 


PeTTIBONE AND RecrTor v. Harris. 


ERROR from the Circuit of St. Louis county. 
MGiak, C. J., delivered the opinion of the Court. 


This was an action of debt on bail bond. The bail pleaded three pleas, to which 
there was a demurrer, and the demurrer sustained, and judgment for the plaintiff in 
the Court below. 

We are of opinion the demurrer was rightly sustained. 

(302) The question attempted to be made in error, was, whether the bail were ex- 
cused of their liability to pay, inasmuch as they alledged, that before the time had 
expired in which they might have surrendered the principal, a certain act of the 
General Assembly was passed, abolishing imprisonment in actions founded on con- 
tract. It cannot be collected from the record in this case, whether the original suit 
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Governor of Missouri, &c., v. M’ Nair et al. 










was founded on contract or tort; we cannot suppose it the one more than the other. 
The question intended to be relied on, does not arise out of the record. 

The judgment of the Circuit Court is, therefore, affirmed, with one per cent. dam- 
ages and costs. 







SEP ance errors 
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Governor oF Missourt, To UsE or M’CLENAHAN v. M’Nair AnD Rippicx. 


A Sheriff and his sureties are not liable, on his official bond, for not delivering over 
to his successor, a writ of execution, which had not been levied. 







Jones, J., dissenting. 







IN ERROR. 


M’Girk, C. J., delivered the opinion of the Court. 






This suit was commenced in the Court below, against the securities of the late 
Sheriff, Thompson, on a bond given for the faithful discharge of his duties as Sheriff. 
An execution had been put into his hands, in favor of M’Clenahan, a few days before 
his office of Sheriff expired. He did not proceed to levy the execution, or to do 
any thing under it; nor did he deliver it over to his successor, although it was de- 
manded by him. And, for not delivering it over, this action was brought. The on- 
ly question is, whether this neglect or refusal to deliver over the execution, isa 
breach of official duty, so as to charge the securities. Thompson could not right- 
fully have delivered over the writ to his successor, until his own office expired, nor 
could he have a successor till then. 

(303) He was bound to keep the writ so long as he remained Sheriff, and it was 
solely because he had ceased to be Sheriff that the obligation to deliver over the writ 
could arise at all. The writ, then, must be delivered over by him, not as Sheriff, but 
because he is not Sheriff. If it is said, that he remained Sheriff, as to this act, after 
his successor is in office, I would answer, that two persons cannot fill the same office 
of Sheriff, at one and the same time. Those acts which a Sheriff is allowed to do, 
after his office expires, are all justified by relation back to their commencement; and 
all the cases reported in the books, where a Sheriff has been allowed to act, after be 
has gone out of office, are cases which he had commenced before his office expired. 
The execution of a process is considered as one entire act. If the Sheriff has com- 
menced it during his official term, he may finish it afterwards, because it will relate 
back to the commencement of it, when he was in office. In the present case, the 
Sheriff did not begin to act under the writ. The only breach assigned, is, that he 
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did not deliver it over to his successor. As that is an act which could not legally 
commence to be done until his office expired, the neglect to do it cannot be a breach 
of official duty. Of course his securities are not liable for it. Although the secu- 
rities are not liable, the party is not without remedy in cases of this kind. The law 
affords many efficient remedies. The statute concerning officers, Geyer’s Dig. 315, 
in addition to a heavy penalty, for refusing to deliver over papers to the successor, 
authorizes the breaking open of any doors, trunks, or places to obtain them. The 
Court from which the process issues, have power to proceed by attachment against 
a private individual, as well as against its officers, for any wrongful withholding, or 
abuse of its process. And it has power, also, to issue a second writ, without the 
return of the first, upon a proper state of facts being shown. The old Sheriff is also 
personally responsible, for all damage which may ensue, from his neglect or refusal 
to deliver over the writ. 


1 am of opinion, that the judgment below ought to be reversed, with costs. 


(304) Jones, J. 


This was an action in the Corut below, brought against the Sheriff and his securi- 
ties on an official bond, conditioned conformably to the statute, for the “ faithful dis- 
charge of the duties appertaining to his office of Sheriff.” It comes before this Court 
by writ of error from the judgment of the Circuit Court, in favor of the plaintiff 
below, on a general demurrer to the replication, which stated, that at the August 
term of the year 1818, of the Superior Court of the Territory, held at St. Louis, the 


said M’Clenahan recovered judgment against J. J. & Walter Wilkinson, for $2088 
i) damages, with costs. That on the Ist October following, an execution on that 
judgment was delivered to the Sheriff, who, on the 4th November following, was re- 
moved from office, and Joseph C. Brown appointed his successor. That Thompson, 
the late Sheriff, when demanded by his said successor, refused to deliver the said 
writ to him for execution, and had then not delivered it. 


By the common law, Sheriffs are required to return all writs that have been exe- 
cuted by them, (either fully or in part,) to the Courts from which they issued, and 
to hand over those not executed, to their successors in office. This latter part of 
duty, the defendants contend, was not law in England until the act of 20th Geo. II. 
That act, however, so far from imposing further duties, or increasing the liability of 
Sheriffs, was made for their case, limiting the time in which they were to be called 
upon for return of writs, after the expiration of their offices; and although it is 
thereby declared to be the duty of the late Sheriffs to hand over process, not executed 
by them, to their successors, it does no more than it was their duty to do before the 
passage thereof, by the provisions of the common law ; and that such was their duty 
is clear, from decisions in the English Courts, as recognized in 2 Roll. Abr. 457, 8 
Bulst. 70; Dalt. Sheriff, 18: 4 E. 604. 

The plaintiffs contend, that the act of handing over writs by the former to a gne- 
ceeding Sheriff, is not to be considered an official act by the old Sheriff, but a mere 
private and individual one; and his refusal to do so, will not amount to a breach of 
the condition of his bond for the faithful discharge of the duties of his office; that 
(305) there cannot be two Sheriffs at one and the same time, and that the defendant 
in error, plaintiff below, had mistaken wae that he had none by action on 
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the bond, but ought to have proceeded against Thompson, the former Sheriff, either 
by attachment, or by aspecial action on the case, for such, his refusal. 

Those arguments would, perhaps, apply, had the bond been for the faithful dis- 
charge of the duties of his office ; those are not the words of the bond declared on; 
(taken conformably to our statute,) they are for the faithjul discharge of the duties 
appertaining to his office of Sheriff ; words much more comprehensible, than if they 
were for the discharge of the duties of office generally, and were, as it appears to 
me, intended by the Legislature to comprehend duties while actually out of office, if 
these duties appertained to the one he had held. 

In order, therefore, to come to a correct understanding of the meaning of the Le- 
gislature, it may be necessary to inquire into the legal and proper dcfiaition of the 
word “appertaining.” It is belonging, having relation, or incisent to something else ; 
houses and buildings pass in a grant, as appertainining to the land conveyed, as does 
a right of common, if such right belonged to the estate sold, and that, by virtue of 





the single word appertaining, inserted in the deed. 

Taking this definition to be correct, the next inquiry to be made, will be, whether 
the handing or delivery over of a writ by a former to a succeeding Sheriff, apper- 
tained, had relation, or was incident to such former Sheriff’s office. It is admitted, 
that Thompson received the writ of execution as Sheriff, and while in office as such; 
and it is admitted that he ongiit to have proceeded thereon, according to law 3 but, 
then it is contended, that, as he did not commence the exccution of it before his 
going out of office, that his refusal afterwards to deliver it over to his successor, did 
not appertain to the duties of his former office. I cannot agree to this construction, 
but am, on the contrary, of opinion, that, as the Sheriff had the writ in his posses- 
sion, at the time of his going out of office, it was a duty, if not directly as an officer, 
(306) yet at least, as appertaining o: incident to his duties of Sheriti, to have made 
a proper disposition of the writ, which, according to the common law, independently 
of the statute of Geo. II, (not in force here,) was to have delivered it over to his 
successor, who, in such case, was to proceed in the execution of it. 

The plaintiffs contend, that an action could not lie against them on the bond, be- 
cause another remedy is given by a statute, passed in 1807, Geyer’s Digest, 316, which 
imposes a penalty on officers for not delivering writs and official papers to their suc- 
cessors. This statute, in my opinion, is against them. It contains a substantive 
clause, that former officers should deliver to their successors, all writs and papers in 
their possession, and imposes a heavy penalty for neglecting or refusing to do so— 
to the government, not to the party injured—who, as no provision was made for his re- 
lief, was left to his remedy at law; thereby proving, to my mind, that the Legisla 
ture, at that time, were well aware that it was part of the duties of an ex-officer to 
deliver over all writs and papers to his successor. 

I do not wish to be understood as giving an opinion, that, had this bond been worded 
so as to read, to be conditioned for the faithful discharge of the duties of his of- 
fice, that the Sheriff and his securities would not be liable for such a breach as has 
been assigned in this case. The present record does not require an opinion on that 
head; as, however, now advised, I think they would—the writ was put into his 
hands for execution ; he received it as an officer, and must be considered to continue 
as such, until he lawfully divested himself of the possession thereof, by handing it 
over to his successor; and, by so doing only, could he lawfully discharge himself 
and his securities from their liability on the bond. 
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It would be in vain to look for decisions in the English Courts, on cases similar to 
the present, as, in that country, Sheriffs give no other bonds but such as relate to the 
King’s revenue, and duly accounting therefor in the Exchequer. The only remedy, 
therefore, there, for a party injured through the non-feasance, mal-feasance or mis- 
(307) feasance of a Sheriff, is, by way of attachment. This mode, it is admitted by 
the plaintiffs, the defendant, M’Cienahan, in this case, could have resorted to. If we 
examine into the comparative method of executing the office of Sheriff in England 
and in this country, it will be found, that in the former, the proceeding by attach- 
ment against the Sheriff, is an ample mode of redress to a party injured. There, a 
Sheriff, when attached, has immediate recourse to his under Sheriff, (there being but 
one,) Who, in all cases, gives him a bond, with sureties for his indemnity, who are 
answerable over to him, (he never executing the office, otherwise than by deputy). 
But in this country, the Sheriff generally does the duties in person, and therefore, 
our laws wisely provide, that he shall give bond, with sureties to the Governor of the 
State, who is a mere trustee for those who have been injured by any breach in the 
fulfillment of any of the duties of his office. 

This bond is not made to the Governor as an individual, as contended for, nor is 
the contract made with him, as also contended for, but it is virtually made with all 
suitors and parties injured, at large, the name of the Governor being onty made use 
of in trust for them; and our statute says that suit must be brought, as was done in 
this case, in the name of the Governor, for the use of the party injured. 

Having satisfactorily, at least in my mind, shown that by the common law, as also 
by our statute law, the handing or delivering over writs, not executed by a former 
Sheriff, to his successor, is a duty appertaining to the office of a former Sheriff, I am 
f opinion that the breach was well assigned in the Court below, and that judgment 
ought to be affirmed with costs. 

As an additional authority, I refer to Dalt. Sheriff, 19, where it is said if the return 

f an old Sheriff is erroneous, the Court may cause the old Sheriff, or his under- 
Sheriff, clerk or deputy, to amend the same, which proves to me that an old Sheriff 
may do an official act, when out of office. 

The Court being divided in opinion, judgment affirmed by the statute. 
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(308) McKnicut, Brapy anp McKnicut v. Wirerns & Co. 








1. In action on a writing obligatory, made in the name of a firm, and it is alledged 
that the persons composing the firm sealed the bond with their seal, after judgment 
by nil dici/, all are bound. 

2. Oyer cannot be demanded afier first term, or after the rule for pleading has ex- 

pired. 










APPEAL trom St. Louis Circuit Court. 


Petrrsone, J., delivered the opinion of the Court. 





Wilkins & Co., the plaintiffs in the Court below, declared against the defendants 
in debt, on a single bill obligatory. The declaration set out, that on, Xc., at, &c., 
the said John McKnight, and Thomas Brady, and Thomas McKnight, made their 
single bill obligatory, sealed with the seal of the said John McKnight and Thomas 
Brady, and the seal of the said Thomas McKnight, &c. There was a demurrer to 
the declaration. At a subsequent term, the demurrer was overruled, and leave given 
to plead instanter. And thereupon the defendants come and crave oyer of the said 
supposed single bill obligatory in the declaration mentioned. The plaintiffs disre- 
garded the prayer of oyer, and took their judgment at the same term by nil dicit. The 
first point submitted to the Court is, that the said supposed writing obligatory does 
not appear to be the deed of the said John McKnight and Thomas Brady. The rule 
of law attempted to be applied here is, that one co-partner cannot bind another by 
deed, unless expressly authorized so todo. There is no doubt of the correctness of 
that rule, but there is no foundation in fact for its application to this case. The de- 
claration is admitted to be true. It states that the defendants made their single bill 
obligatory ; this would import a sealing by all of them. What follows is not repug- 
nant: “sealed with the seal of the said John McKnight and Thomas Brady,” must 
either mean that they both sealed it as a joint act, or that it was the several act of 
each ; in either of which cases it would be the deed of both, because both have 
‘assented to it and have executed it. The reason why one co-partner cannot bind the 
(309) firm by deed, is, not that they cannot jointly seal, but because there is no such 
power given to one of the co-partners, by the general terms of a co-partnership ; 
and, therefore, the assent of the other co-partners to the act eannot be implied. But 
if, by the articles of co-partnership, power is given to the parties to bind each other 
by deed, the sealing of one becomes the sealing of all, because they all assent to the 
act. This is mentioned to show that there may be a joint sealing. In this case we 
are to consider, from the declaration, that John McKnight and Thomas Brady not 
only assented to the act of sealing, but that they both performed the act of sealing, 
either jointly or severally ; either of which would be good to bind them. 

The other point is, that after oyer was craved, the plaintiffs could not take judg- 
ment until the prayer of oyer was disposed of. 

It is a well settled rule of practice in the English Courts, that oyer cannot be 
craved after the first term, or after the rule for pleading has expired. ‘The reason is, 
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that the deed is not supposed to be in Court after that time. Here the defendants 
had once pleaded to the declaration, without demanding oyer. The plaintiffs, of 
course, had a right to take their deed out of Court, and it was too late after that to 
demand oyer. Where oyer is not rightly demanded, the plaintiff may treat it as a 
nullity, and take his judgment. 

Judgment must be affirmed, with interest on the same since the rendition of the 
sane in the Court below, and two per cent. damages, together with costs. 





(310) Mitier & Irvine v. RICHARDSON. 


1. An order, striking a cause from the docket, is not such a judgment or decision 
from which an appeal or writ of error will lie. 

2, The interest of a joint obligee may be attached for his individual debt, in the 
hands of the obligor, but no more than his share can be so attached. 


APPEAL the from St. Louis Circuit Court. 
PeTTIBONE, J., delivered the opinion of the Court. 


This action was commenced by attachment, and Wm. G. Pettus summoned as 
garnishee. At the second term interrogatories to the garnishee were filed, which 
were answered in substance as follows: that Pettus, the garnishee, on the 9th May, 
1820, made his note, payable in twelve months, to Richardson and one John A. 
Smith, for $1180; that, in the month of August following, he paid to Richardson 
$84, and took his receipt, executed in the name of Richardson and Smith; that on 
the 18th May, 1821, a judgment was entered against Pettus, in favor of Lynch and 
others, for the amount of a debt due by Richardson and one Vaughn, for $752 14, 
and $9 for the costs, That the balance of the said note is due to Richardson & 
Smith, after deducting the amount of the judgment above mentioned, and the $84; 
that he is also indebted to Richardson & Smith for the amount of an order drawn by 
one Jacob White, in favor of them on the said garnishee, for $170. Smith, the joint 
payee of the note and order, comes into Court and by leave of the Court interpleads 
that the money attached in Pettus’ hands belongs to him. And thereupon the cause 
was continued until June term, 1823; at which term it appearing to the Court that 
the garnishee in this case has no property in his hands of the defendant, and that no 
other property has been attached, it is ordered that the cause be dismissed at the 
costs of the plaintiff. From this decision or order the plaintiff appeals. 

A bill of exceptions accompanies the record, which states that on the trial of the 
cause, the same facts appeared in —— as are above set forth in the answer of the 
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(311) garnishee, and that Smith claimed the residue of the money due on said bond: 
from Pettus, on the ground that Richardson had previously received more than his 
proportion of the same. Plaintiffs counsel moved the Court to instruct the jury on 
this point, that of the residue of the money in the hands of Pettus, at the time of the 
attachment, a moiety ought to be awarded to said plaintiff, if the plaintiff’s demand 
amounted to so much, as being the property of Richardson, the residue of the money 
on said bond being due by said Pettus to Richardson and Smith jointly ;, which in- 
structions the Court refused to give. In this bill of exceptions, is the first and last 
we hear of the jury. 

When, and for what purpose they were empannelled, we are left to conjecture. 
There is no issue upon the record for them to try. The plea of property interposed 
by Smith is not denied, nor any way disposed of. Whether the jury gave a verdict, 
or how they were discharged, does not appear. This jury trial, then, and this in- 
struction prayed, must go for nought, and we must view the case as it appears upon 
the record, that the Judge, being satisfied that no property of the defendants had 
been attached, ordered the case to be dismissed, at the costs of the plaintiff. Here 
is no judgment, in form or in substance, from which a writ of error or an appeal can 
lie. It is a mere order, striking the cause from the docket. The proper remedy is 
by mandamus, to compel the Judge to reinstate the case, if he has improperly dis- 
missed it. Whether he has improperly dismissed it, will appear when the Judge 
shall be called upon to show cause why a mandamus shall not issue against him. 

The Court are, however, willing to decide the points that have been made on the 
argument of the cause, in this Court, at this time, because we think it may facilitate 
the final decision of the case. We are of opinion, in the first place, that the interest 
of a joint obligee in bonds, may be attached for his individual debt. We are also of 
opinion, that one joint obligee may receive the whole debt, and discharge the obliga- 
tion. But whatever he receives over and above his proportionate share, he holds in 
trust for the other joint obligees. ‘That, whenever a joint obligee has received his 
(312) proportionate share of the debt, he has no longer any interest in it that can be 
attached. That, although he may receive the balance of the money, and discharge 
the debt, yet he will receive it as a trustee ;, and a trust estate can never be attached 
for the debts of the trustee. In this case, it appears, from the answer of the garnishee, 
that Richardson had received, prior to the levying of this attachment, more than his 
half of the money upon the bond, and that, therefore, he had no further interest in it 
which could be attached. But this does not. appear to be the case with the order 
drawn by. White. 

That is a transaction entirely distinct fromthe bond. No part of it has been paid 
by the garnishee. Richardson has, therefore, an undivided interest in that, which. is 
liable to attachment. The Judge, therefore, did wrong in dismissing the attachment, 
on the ground that the garnishee had no property of the defendant’s in his hands,. 
unless he had further evidence before him than what appeared upon the record. 

The appeal must be dismissed, with costs on the appeal. 
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AvsucHon v. M’NniGcuHr. 


The alteration of the date of a note, without the consent of the endorser, will vitiate 
itastohim. (Note a.) 


ERROR from St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


‘This was an action by the endorsee of a promissory note, against the endorser. 
Judgment for the defendant in the Court below. 

The evidence shows, M’Knight endorsed a blank note, which was afterwards filled 
up, dated 1819; that the note was afterwards altered, by a person who pretended to 
be the agent of the maker; the date 1819 was stricken out, at the instance of the 
(313) holder, and 1820 substituted in lieu thereof, without the consent of M’Knight. 
On this ground, judgment was given for M’Knight in the Court below. 

This judgment must be affirmed. The date was material._We cannot see that 
this alteration was made in furtherance-of the original intention of the parties. The 
law is clear, that this alteration, without the consent of M’Knight, will vitiate the 
instrument as to him. 

The judgment is affirmed, with costs. 


(a.) See Briggs v. Glinn & Bryan, 7 Mo. R., p. 572. 





Dvuse’s HEIRS v. SMITH’S HEIRS AND Easton. 


t. Where there is error in the proceedings below, the Court will not reverse, if, upor 
the whole matter, it appears that the judgment was for the right party. 
2, Tenants in common, cannot join in ejectment. 
ERROR from St. Louis Cireuit Court. 
McGirx, C. J., delivered the opinion of the Court. 


This was an action of ejectment, in the Circuit Court of St. Louis county. Ver- 
dict and judgment for the defendaats in the Court below ;. to reverse which, the cause; 
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is brought here. We are of opinion, there are several errors in the record; but if 
the judgment is, on the whole matter, for the right party, it cannot be reversed. 

This brings us to the consideration of a matter arising out of the record, which is, 
that these plaintiffs are, by the statute of descents, tenants in common. The com- 
mon law is, that tenants in common, cannot join in an action of ejectment. 

These three plaintiffs are females, and, by the common law, would he co-parce- 
ners of the inheritance of their ancestor ; but, the statute says, they shall inherit and 
enjoy, as tenants in common, in equal parts. It is argued, that the reason why ten- 
ants in common, could not join at common law, fails here, namely: that it would 
bring into investigation, several titles in one suit, but that with respect to parceners 
(314) and joint tenants, they must all join in these cases; there is but one title, and 
but one investigation as to title ; and, also, that each one is seized of all. 

In this case, there is but one title, and one investigation as to title would only be 
required. 

But let us consider if there could be any reasons worthy of legislation, to induce 
the Legislature to change the nature of the estate, as well as the manner of the 
remedy. 

But two objects can be perceived to induce the Legislature to change the nature of 
the enjoyment of this sort of estate: one seems to have been, to prevent survivor- 
ship; the other, to enable each tenant to go to law about his right, without being 
subject to the inconvenience of summons and severance, if his co-tenant should be 
unwilling to join with him. And the latter reason may have been, indeed, the only 
one; for it will be remarked, that this statute was passed January 21st, 1815. At 
this same session, the Legislature adopted the common law of England. But prior 
to this period, the act of Congress required, that judicial proceedings should be ac- 
cording to the common law; so that, at the time this statute of descents was passed, 
the common law and its consequences, were in full view before the Legislature. 

It is not enough to say, this statute was only made to avoid the jus accrescendi. 
This survivorship would not have taken place here, if the Legislature had only de- 
clared, that the estate should descend equally to all the children ; for then they would 
have been parceners, and so, there would have been no jus accrescendi. 

We are, therefore, irresistably led to conclude, the Legislature intended some other 
consequence than that above. This consequence is, that tenants in common, are no 
way dependant on each other with respect to the action of ejectment. 

This judgment is affirmed, with costs. 
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(315) Brapy’s apw’rR. v. Hin & KeEeEse. 


1. A notice of set-off should contain the substance of a declaration, 

2, After dissolution of partnership, one partner cannot bind another by admissions 
relative to the partnership concerns. (Note a.) 

3. When instructiuns are given at the instance of the party succeeding, and the evi- 
dence upon which they were founded is not saved, the judgment will be reversed. 

4, Creditors may apply payments to either debt, unless therein directed by the 
debtor. 


APPEAZ from the St. Louis Circuit Court. 
PETTIBONE, J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by Hill & Keese, plaintiffs in the Court 
below, for work and labor done for the defendant, &c. Plea, non-assumpsit, and 
notice of set-off. The notice was in these words: “the defendant gives notice to 
the plaintiffs, that on the trial of this cause he will claim a set-off for five thousand 
dollars, for lots in the town of Harrisonville, in the State of Illinois, for goods, 
wares and merchandise, for money lent and advanced, and for money paid, laid out 
and expended, by the defendant for the plaintiffs, before that time, sold and delivered, 
done and performed, to and for the plaintiffs, at their request, before the bringing of 
this suit; and for a note of $78, due 25th April, 1817, and interest due thereon; and 
for house rent due by plaintiffs, for use and occupation of house of defendant at 
their request, and for moneys by plaintiffs before that time had and received, to and 
for defendant’s use.” ‘This notice was objected to on the trial upon two grounds: 
First, that it did not contain sufficient particularity to admit of evidence under it. 
Second, that for reasons shown in the bill of exceptions, it did not properly belong 
to the files. It is only necessary to notice the first objection, as we think it sufficient. 
A set-off being in the nature of a cross action, the notice should contain the sub- 
stance, at least, of a declaration. Form in them is not to be regarded. But there is 
no part of this notice that alledges a good and subsisting cause of action, at the time 
(316) of the commencement of the suit. It is, therefore, bad in substance, and all 
evidence offered under it was properly excluded. 

The defendants on the trial relied upon an account which he had against plaintiffs, 
as payment of part of the plaintiffs’ demand. It appeared in evidence that at the 
time the cause of action arose, the plaintiffs were in partnership, but had since dis- 
solved. The defendant gave in evidence the admission of Keese, made since the 
dissolution of the partnership, acknowledging the account, and that it was to go in 
payment. Whereupon the counsel for the plaintiffs moved the Court to instruct the 
jury, that the admission of Keese, since the dissolution of said partnership, relative 
to the partnership concerns, was not evidence to charge himself and Hill jointly. 
This instruction was given and excepted to by defendant. The question is, was this 
instruction right? We think the instruction was correct. The rule is well settled, 
that one partner cannot, after dissolution, bind his co-partner by acknowledging an 
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account, any more than he can give a promissory note to bind him; Hackley »v. Pat- 
rick, 3 Johns. Rep. 536; 2 do. 300; 6 do. 269; 3 Esp. Rep. 108; 15 Johns, 409. 

The next and only point of any consequence remaining in the case, relates to the 
application of some payments made by defendant to plaintiffs. The plaintiffs’ coun- 
sel contended in arguinent before the jury, that the payments which the defendant 
had proved, ought to go towards the payment of work done by plaintiffs for defend- 
ant, under a coveuant between them, which work had been proved to have been done. 
On this subject the defendant’s counsel requested the instructions of the Court, 
contending that it was impossible for the jury to ascertain, from the evidence in this 
case, whether any thing was ever due under the covenant; and if any thing, how 
much; and whether it had not been paid, or how much was due at the time of the 
trial. But the Court instructed the jury, that if it appeared that work had been done 
under the covenant, the plaintiffs had a right to credit the payments to the said work, 
unless otherwise directed by the defendant, when the payments were made, so far as 
(317) such work might meet them. To this opinion of the Court, the defendant 
excepted. The bill of exceptions is very defective in setting out this part of the 
case. It does not show us what the covenant was, nor whether the plaintiffs had 
complied with their part of it, so as to create any obligation on the part of the de- 
fendant. If the covenant, and the evidence relating to it, had been set out, we should 
have been enabled to see whether any thing was due under it, from defendant to 
plaintiffs, at the time of the payments made. But we are left entirely in the dark, 
and we are obliged to decide upon this instruction, without the benefit of the testi- 
mony to which it was intended to apply. The instruction to the jury is not strictly 
correct, and mizht very naturally mislead them; and as we have not the evidence 
before us to enable us to judge whether they might not have been misled, we shall 
be obliged to reverse the judgment. The Judge erred in telling the jury, “that 
if it appeared that work had been done under the covenant, the plaintiff had a right 
to credit,” &c.; whereas, he ought to have instructed them, that if it appeared that 
any thing was due from the defendant to the plaintiffs, under the covenant, the plain- 
tiffs had aright, &c. It does not necessarily follow, that, because work may have 
been performed under a covenant, that therefore the party can recover for it. He 
may not have fulfilled his part of the covenant, so as to entitle him to receive pay. 
And as the attention of the jury was called to the single fact of work having been 
done under the covenant, and not to the fact of the defendant’s indebtedness under it, 
we think the instruction wrong, and that the judgment below must be reversed, and 
a new trial awarded. 

As to the application of payments, we think the rule to be, that if there are two 
demands against a person, the debtor has a right to direct to which demand the pay- 
ment shall be applied. Butif the debtor, at the time of payment, does not direct the 
application, the creditor may at any time apply it to which demand he pleases. The 
rule is so laid down by the Supreme Court of the United States, in 4 Cranch, 317, 
which we adopt as the law. 

Judgment reversed, with costs. 


(a.) See McDaniel & Ously v. Wood and Oliver, 7 Mo. R., p. 543. 
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(318) Be.uissime v. M’Coy. 


t 


1. When instructions are prayed by a party, and he seeks a reversal of the judgment, 
he must show the evidence upon which the instructions were based. 

2, To authorize a reversal, there must not only be erior, Dut that ervor must be pre- 
judicial. 


APPEAL from the Circuit Court of St. Louis county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action for use and occupation. Verdict and judgment in the Circuit 
Court for M’Coy, defendant. 

The cause is brought here by appeal. Several objections are made by the plain- 
tiff’s counsel, in the Court below, to the admission of evidence on behalf of de- 
{endant. 

None of the objections are tenable in law. The plaintiffa]lso prays several sets 
of instructions from the Court, which are refused. ‘To decide whether these instruc- 
tions refused, were refused correctly, is unnecessary. 

The rule of law is, that if a party considers himself injured by the refusal of in- 
struction, he must show that he had a proper state of facts proved, to warrant him 
to claim the instruction prayed for, otherwise, the Court cannot possibly see that he 
is injured. Ii a party demands of the Court instructions on points of law, and it is 
refused, it may be that no state of facts existed to war:ant the prayer ; and then the 
Court do right to refuse it. And if, on the other hand, the Court instruct the jury, 
and either party conceive it to be error, he who seeks to reverse for the error, must 
show the evidence on which the instruction was given, so that this Court can see 
wherein the error consists 3 and if this be not shown, this Court will and must sup- 
pose the Court below did right, because it cannot see otherwise. 

In this case, the plaintiff seeks to reverse the judgment against him, because, he 
says, the Couit erred against him with respect to the defendant’s defence. 

It is not enough that the party should show there was error against him, but he 
(319) must also show it was to his prejudice, or might have been so, by being of a 
nature to mislead the jury, &c. 

Here the party has not shown that he had a prima facia case in his favor; he has 
not shown any evidence existed in his favor, to warrant him in claiming an instruc- 
tion with regard to his title. 

The verdict of the jury is against him; he has not shown that this result was ef- 
fected because the Court refused to declare the law on his title, as made out at the 
trial, for he has shown no title at all. 

If, then, the plaintiff did not show himself in a situation to be entitled to recover, 
he has not shown himself in a situation to be injured. We cannot perceive what re- 
lation the defendant’s pretended defence might have had to the plaintiff’s claim ; 
and unless this relationship be shown, all that was done by the defendant and the 
Court, stand isolated, and as a useless experiment. 
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With this view of the case, it is not necessary to inquire into the points made by 
the plaintiffs counsel. 

But here it is alledged, that the plaintiff would, at all events, be entitled to recover 
for the year preceding the eviction. 

There is no evidence on that point, of a sufficient nature, to show the plaintiff is 
entitled to what he claims. The Court say, by way of recital, that, as it appeared in 
this case, the lease was only for one year, and which had expired, &c. This recital 
is too vague to avail the plaintiff, for the recital does not show that M’Coy was, 
even ‘or that year, the tenant of Bellissime. Upon the whole matter, we cannot 
perceive any reason to reverse the judgment. 

The judgment is, therefore, affirmed, with costs. 





Sroxes v. STOKES. 


2. Divorce; A deed of separation is no bar to an application for a divorce ; and adul- 
tery, committed by either party, after such separation, is a good cause of divorce. 
. One year’s residence of complainant is not necessary, previous to an application 
for a divorce a mensa et horo. Itis only necessary, where the application is fora 
divorce a vinculo matrimenii. (See acts of May 13, 1807, and January 29, 1817, 1 
Territorial L of Mo., pp. 90 and 517.) 
. Adultery is a good cause of divorce a mensa et thoro, if committed within this State, 
or while the injured party is domiciled within this State, 
. Different causes of divorce may be joined in the same bill. 
. The cause for divorce ought to be specifically alledged in the bill, and not left to 
inference or presumption. 


PETITION FOR DIVORCE—APPEAL from the St. Louis Circuit Court. 
PetTizone, J., delivered the opinion of the Court. 


Marianne Stokes filed her bill in the Court below, for a divorce, a mensa et thoro, 
from her husband, William Stokes, and for alimony. The causes alledged in the bill 
for the divorce, are, ill usage, abandonment and adultery ; to which, there was a de- 
murrer, which was overruled ; then an answer, which was stricken out by the Court; 
and then the plea of not guilty, on which the parties went to trial. The ill usage 
has not been fuund by the jury. The finding of the jury, as to the other causes, is 
in the following words: “that the said William Stokes and Marianne Stokes were 
married in the year 1802, and that they separated in 1807, by consent; and that the 
said William Stokes abandoned his wife in England, at the city of London, and at 
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the town of St. Louis, in the State of Missouri; and that the said William Stokes 
committed adultery in England, at the city of London, from the year 1809 to 1818, 
and at St. Louis, State of Missouri, since his arrival in this place.” 


The abandonment is not sufficiently charged in the bill. It must be “a wilful and 
malicious desertion and absence, without a reasonable cause.” 


It appears, by the complainant’s own showing, that she and her husband separated 
by consent, in 1807, and that they have never lived together since ; that, in 1816, she 
left the neighborhood of her husband, in England, and went over to France; that, 
while she was there, her husband, in the year 1818, removed from England to the 
United States, without giving her any notice of his removal, or making any provision 
for her support. So long as she lived separate from her husband, by consent, he 
could not be said to abandon her, within the meaning of the act. The finding of the 
jury, on that head, is also too indefinite as to the time or kind of abandonment. 


The adultery is the only cause remaining. The bill states, “that, subsequent to 
(231) the separation of the parties, by consent, the said William received into his 
house, a woman, named Ann Smith, as his mistress, and that she continued to live 
with him as such, until his departure from England.” This is not a sufficient charge 
of adultery in England. It is only stating the evidence from which the fact might 
be inferred. But grant it to be sufficient, and that the finding of the jury on this 
part of the case is good, which I do not admit, it then presents the question, whether 
adultery in England, committed under the circumstances which this case presents, 
ought to be regarded as a cause of divorce here. The parties were both domiciled 
in England, when and where the offence was committed. The complainant was cog- 
nizant of it for years before the removal of the defendant to this country. 


The laws of England offered her redress; she was free to seek it there, if she 
wished ; she was under no coercion of her husband, for she lived separate from him ; 
she was not forced away by him, before she could have an opportunity to make her 
complaints. If, for nine years, she could behold, without complaining, the open 
adultery and profligacy of her husband, I see no reason why the Courts of this 
country should, at this late hour, be called upon to interfere in her behalf. It is 
against good policy and good morals to do it. Investigating cases of this kind, leaves 
a bad impression upon the public mind, and has a tendency to deprave the public 
morals, and ought not to be resorted to, only where the due administration of justice 
imperiously requires it. Every offence, committed within our own country, against 
the morals and manners of society, we are bound to notice and punish, whenever we 
can get an opportunity. But it is carrying our comity very far, to say, that we will 
investiate the adulteries and family quarrels which took place in England, perhaps 
ten years ago, when the parties had an opportunity of applying to their own Courts. 
I consider the adultery in England as waived by the conduct of the complainant : 
see 1 Johns. Chan. Rep. 490. And I am unwilling to establish the principle, that 
parties may lie (322) by in their own country, under injuries of this kind, for years, 
and then come here and ask us for the redress, which they might, and ought to have 
obtained there. 

As to adultery being a good cause for a divorce, a mensa et thoro, I have no doubt. 
In the ecclesiastical Courts in England, they could only be divorced from bed and 
board for that cause. Our statute, so far from prohibiting such a divorce, {or this 
cause, expressly says, that it shall and "SD be lawful, for the injured and innocent 
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persons, to obtain a divorce, not only from bed and board, but also from the bonds of 
matrimony itself, leaving it at the option of the party, which kind of divorce to take. 

I am, also, clearly of opinion, that a separation, by consent, is no license for the 
commission of adultery, and that adultery, committed after such a separation, is a 
good cause for divorce. 

The next question, then, is, whether the adultery which is found te have been com- 
mitted in Missouri, is sufficient to warrant the decree for the divorce, which was made 
in the Court below. In the first place, the adultery is not sufficiently charged in the 
bill. In the second place, it is not sufficiently found by the jury. The bill states, 
“that the said William Stokes is now residing near the town of St. Louis, with the 
aforesaid Ann Smith, whom he has, as your petitioner is informed and believes, im- 
posed on the people of thts State, as his lawful wife,” &c. 

From this statement, we are left to presume the fact of adultery: 4 Mass. Rep. 586. 
It is not a necessary presumption. The rule of pleading is well settled, as well in 
chancery as at law, that every material fact should be explicitly stated, and not be 
left to inference or presumption : Cadd v. Cadd, 3 John. Chan. Rep. 

The finding of the jury does not help out the insufficiency of the allegation. The 
finding is, that the said William Stokes committed adultery at St. Louis, in Missouri, 
since his arrival in this place. It might have been on the eve of the trial, long after 
the commencement of the suit. It might have been with a different person, than the 
one named in the bill. In either case, the finding would not relate to the charge in 
(323) the bill. It would be for a distinct offence, which the defendant could not be 
supposed prepared to defend himself against. Being of opinion, therefore, that the 


adultery in England, does not, under the particular circumstances of this case, afford 


a sufficient cause for the divorce; and being, also, of opinion, that the finding of 
adultery committed in Missouri, is too uncertain, and without any sufficient charge 
in the bill to which it can relate, the decree must be reversed, and the cause remanded 
to the Cuurt below, for a new trial, with leave to both parties to amend their pleadings. 

As the cause is to be sent back for another trial, it may be important for the Court 
to itimate an opinion on some of the points which have been discussed in this case, 
and on which it is supposed to depend. 

First. We are of opinion that the deed of separation is no bar to this application, 
on the part of the wife: 11 Vez. jr. 526. St. John v. St. John. 

Second. One year’s residence of complainant is not necessary, previous to an ap- 
plication for a divorce, a mensa et thoro. It is only necessary where the application 
is for a divorce from the bonds of matrimony: see Geyer’s Dig. tit. divorce, sec. 5. 

Third. Adultery is a good cause for divorce, from bed and board, if committed 
within the State, or while the injured party is domiciled within this State. 

Fourth. That different causes of divorce may be joined in the same bill: 4 Mass. 
Rep. 430, Young v. Young. 

Fifth. That the cause for divorce ought to be specifically alledged in the bill, and 
not left to inference or presumption: 4 Mass. Rep. 506, 586, Tourtilot v. Tourtilot, 
and Rumie v. Rumie. 

Sixth. That the proceeding in this case is not a common law or chancery proceed- 
ing, but is a proceeding sui generis, founded on the statute. But as the statute makes 
use of terins usea in the ecclesiastical Courts, where alone divorces are prosecuted 

in England, we think the rules of that Court should govern, so far as they may be 
applicable to our institutions in law. For instance, we think the defendant should 
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(324) answer specifically to every material allegation in the bill ; that every material 
fact, asserted on one side and denied on the other, should be distinctly passed on by 
the jury. 

Seventh. We think the decree defective in this case, in not stating the kind of se- 
curity and the amount of security to be given. 


Jones, J. 





I concur in the above opinion, except as to that part of it which relates to the 
deed of separation, which, I think amounts to a bar. 


M’GrrK, C. J. 






In the case of Stokes v. Stokes, my opinion is: 
First. That residence of one year for a divorce, a mensa et thoro is not necessary. 
Second. That under our statute, adultery is a cause cf divorce, a mensa et thoro. 

Third. That the deed of separation is no bar to a divorce. 

Fourth. That adultery, committed in England, is cognizable in our Courts. 

Fifth. That the proceedings, under our statute, are sui generis, neither chancery 
nor ecclesiastical, but that the parties must make their averment, with reasonable 
legal precision. 


CAMPBELL v. EDWARDS. 






Where the appearance of a party was entered by mistake, and a judgment rendered 
against him, a Court of Chancery has no jurisdiction for the purposes of general 
relief, but may enjoin the judgment until the party can have a trial at law. 


ON APPEAL. 












PetTizone, J., delivered the opinion of the Court. 


This was an appeal from a final decree of the St. Louis Circuit Court, setting as a 
Court of Chancery. The hearing was on bill and answer. The bill stated that a 
(325) judgment had been obtained in the St. Louis Circuit Court, against the said 
Richard Campbell and John Campbell, on a note, signed by John Campbell & Co. 
That the said Richard was not in partnership with the said John Campbell, nor did 
he ever execute the said note, or know any thing of it. That he was not served with 
process in the said suit, nor did he have any notice of the said suit or judgment, un- 
til an execution was taken out against him. That a joint plea was filed by an attor- 
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ney of the Court, for the said John Campbell and Richard Campbell, but without 
the knowledge or'consent of the said Richard. The bill concludes with a prayer for 
an injunction, and for a subpena to the defendant to answer. The injunction was 
granted. Upon the coming in of the answer, which admits none of the facts stated 
in the bill, the cause was, by consent, taken up for final hearing on bill and answer, 
and a decree was granted, making the injunction perpetual. An appeal was taken 
from this decree. There is no doubt but that the decree must be reversed. There is 
no evidence sent up to warrant such a decree; nor could any evidence have been 
given in the Court below, as no replication has been put in. The bill and answer do 
not justify the decree. 

The only difficulty which we have in the case, is, to know what disposition to 
make of it here. The facts detailed in the bill show, that the Court ought not to take 
jurisdiction of it for the purposes of general relief. It is a proceeding auxiliary to 
the common law proceeding, for the purposes of preventing a particular injustice. 
The relief which the Court below ought to have given, was an injunction upon the 
judgment at law, until the said Richard Campbell could have an opportunity to apply 
to the Court, where the judgment was rendered, to be let in to make his defence; or 
the Court of Chancery might take jurisdiction, so far as to ascertain the fact, whether 
the defendant’s appearance had been entered by mistake ; and if that fact was found, 
might then order that the defendant should be let into a trial in the suit at law. But 
we do not believe that it belongs legitimately to the Court of Chancery, to decide 
upon the merits of the plaintiff’s demand against the defendant. That belongs toa 
(326) court of law. If the defendant has been prevented, by mistake, or unavoida- 
ble accident, from making his defence, a Court of Equity may relieve him, by order- 
ing a new trial at law. 

A decree for a perpetual injunction, then, never ought to be made in a ease of this 
kind. The injunction should only continue, until defendant could try his rights at 
law. And it is here strictly a proceeding auxiliary to a suit at law, temporary in its 
nature, and never properly to be set for a final hearing. When the temporary object 
for which it was obtained, is answered, it should be dismissed. 

The injunction having been obtained, and disposed of on final hearing, the bill 
seems to have run its course, and to have had its operation. And we donot see how 
it can regularly be sent back again, for any further hearing. We think the only cor- 
rect course this Court can take with it, is, to reverse the decree of the Court below, 
making the injunction perpetual. And that a decree be entered against the said 
Richard Campbell and his securities, on the injunction bond, for the umount of the 
money enjoined. But under the statement and admissions which have been made on 
the argument of this cause, we are disposed to dismiss the bill, without prejudice, 
and to stay the execution of the decree until the next term of this Court, that the 
said complainant may have another opportunity to apply to the Court below, for the 
aid which he thinks he is entitled to, and which he has by some means failed to ob- 
tain in this first proceeding. 
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CHAMBERS v. Astor, Crooks AND STUART. 


1. Pleadings lost or destroyed may be replaced, nunc pro tunc, while the cause re- 
mains in the same Court. 

2. Where pleadings are replaced, the parties must be the same as in the commence- 
ment of the suit. 

3. Where a judgment of non-suit was entered, with a proviso that on good cause 
shown the judgment will be set aside, the party must show cause in a reasonable 
time, and not defer it four terms of the Court. (Note a.) 


ERROR from St. Louis Circuit Court. 
Jones, J., delivered the opinion of the Court. 


This cause comes before the Court under very peculiar circumstances, and requires 
io be specially stated. From the record, it appears that Joseph V. Garnier, Clerk of 
the Superior Court of the late Territory of Missouri, pursuant to the statute for 
regulating the proceedings of the Supreme Court of the State, certified to the Circuit 
Court of the county of St. Louis, a complete transeript of the minutes and proceed- 
ings had in the said Superior Court, between the above named defendants, therein 
plaintiffs, and ‘Talbot Chambers, who was impleaded with Willoughby Morgan, de- 
fendants, in a plea of trespass, vi et armis, by which it appears, that at the September 
term, 1819, of the said Court, the parties came by their attorneys; and thereupon 
caine a jury, (naming them,) who being sworn, &c., to try the issue joined between 
the parties, and the said plaintiffs being called, came not; neither did they further 
prosecute their plea aforesaid, against the said Talbot Chambers. Therefore, gave 
judgment, that the said plaintiffs take nothing by their writ, and that the said Cham- 
bers should recover his costs, &c.; provided, however, that on good cause shown to 
that effect by the plaintiffs, the judgment of non-suit entered against plaintiffs might 
be set aside. Which said transcript, together with all other papers (the declaration, 
writ and pleas excepted, not knowing what had become of them, having been taken 
(328) out of the file) belonging, he had sent to the Clerk of the Circuit Court of 
the county of St. Louis. 

That at the April term, 1821, of the said Circuit Court, it was, on motion of the 
plaintiffs’ attorney, ordered, the continuances from the September term, 1819, of the 
Superior Court, to the April term, 1820, and from that term to the next succeeding 
term of the said Court, should be entered up ; and then, on motion of the defendants, 
it was ordered that the said suit should be stricken from the docket of that Court ; to 
which judgment the plaintiffs excepted. 

That, at the April term, 1821, of the said Circuit Court for St. Louis county, in a 
cause entitled to be between the said Astor, Crooks and Stuart, plaintiffs, and Talbot 
Chambers, who was impleaded with Willoughby Morgan and William S. Blair, de- 
fendants, the plaintiffs moved to take up this case as upon a rule to show cause why 
the non-suit, entered at the September term, 1819, of the late Superior Court, should 
hot be set aside, and a new trial are which was opposed by Mr.: Wash, who 
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declined appearing for the defendant, but who had been of counsel for him in the 
said Superior Court, on the allegation that the cause was discontinued by reason of 
no motion to set aside that non-suit having been made, nor the question disposed of, 
er taken up, at either said September or any following term of the said Superior 
Court, or any following term thereof. Whereupon the plaintiff had. leave to enter 
up continuances in said case, as of the said September term and the following April 
term of the said Superior Court, which was accordingly permitted and done ; where- 
upon the plaintiffs insisted that the condition annexed to the judgment entered on the 
non-suit, and. the certifying the cause as unfinished business of the late Superior 
Court, sufficiently showed that the cause was then still depending, and that the said 
conditional entry was, in legal effect, a rule pending to show cause why the non-suit 
should not beset aside, and that they might then be permitted to do so. This the 
Court refused, and ordered the cause to be stricken from the docket, to which the 
plaintiffs excepted. Whereupon the said cause was, on a writ of error, issued from the 
(329) Superior Court, certified to that Court ; and an order was thereupon made by 
the said Court, and a mandamus issued to the Circuit Court, commanding it to give 
day to the said cause, and to proceed to try and determine the same. That, at June 
term, 1822, on motion of the plaintiffs, the said non-suit was set aside, and leave 
given them to file a deelaration, nunc pro tunc, which was done as of August term, 
1818, of the Superior Court, wherein the said plaintiffs, Astor, Crooks and Stuart, 
complained of Talbot Chambers, William S. Blair and Willoughby Morgan, in a plea 
of trespass, vi et armis, for taking and detaining two boat loads of goods, &c., to 
their damage of $12,000. 


That a plea of not guilty was filed with the declaration, stating that the defendant, 
Chambers, came by , his attorney, on which issue was joined. This plea was 
not signed by any attorney, and the cause was continued to the next term, when it 
was tried by a jury, and verdict and judgment given for the plaintiffs for $6,500 ; after 
which the plaintiffs entered a remittiter for $1,500. 


At the same term, the defendant, Chambers, by his attorney, Mr. Pettis, moved to 
set aside the judgment, for several reasons therein stated, which was overruled. A bill 
of exceptions was filed, stating, that at the trial of the cause; Mr. Wash, who had, 
as he admitted, been formerly of counsel for the defendant, and who had appeared 
for him in opposing the motion to set aside the non-suit, declined appearing as attor- 
ney for the defendant, but offered himself to the Court as an amicus curia, and in that 
character attended the trial. On the rule to set aside the judgment, the same gen- 
tleman appeared, and there, for the first time, insisted that the plea in the record had 
been placed on the files by the plaintiff’s.counsel, which was admitted ; but they 
contended it was the same in substance with the plea filed originally by the defend- 
ant, which was not denied ;. which facts the defendant prayed might be pat on the 
record, which was done. 


To reverse this latter judgment, a writ of error has been brought, the following 
errors assigned, and joinder. 


The general error : 
First. That the declaration was permitted to be filed, nunc pro twnc, when it did 


(330) not appear by the record of the Court that any process had-been issued, or any’ 
declaration filed against the said Talbot by the defendants. 
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Second. That the Court permitted the defendant’s counsel to file, in his, Talbots: 
name, and without his consent, or of his counsel, the plea of not guilty, to the decla- 
ration; the said Talbot not being in the said Court when the plea was filed. 

Third. That the non-suit ought not to have been set aside. 

Fourth. That the judgment ought to have been a judgment by default. 

Fifth. That no notice was given to the defendant below, that the non-suit was set 
aside. 

Sixth. That the Court erred in refusing to-set aside the judgment. 

This Court, recognizing the authority which Courts of justice have, to order new 
pleadings, &c., to be filed, to replace those which may have been lost from the 
records or files of their respective Courts, entertain, however, great doubts, whether 
any of the Courts than those from which these pleadings, &c., have been so lost, can 
legally exercise such power ; because, in contemplation of law, the Judges are sup- 
posed to have a knowledge of all the records and proceedings of their respective 
Courts; admitting however, that such other Courts had this power, we will inquire 
whether the Circuit Court exercised it in this case. 

The cause, certified from the late Superior Court to that Court, was one in which 
Talbot Chambers was impleaded with Willoughby Morgan ; but’ the cause in which 
the declaration and plea was filed, nunc pro tune, was one in which Talbot Chambers, 
impleaded with Willoughby Morgan and William 8. Blair, were defendants, both of 
them at the suit of the same plaintiffs. The latter declaration and plea,‘so supposed 
to be filed, nune pro tunc, was between different parties, and in a different cause, than 
that which had been certified from the late Superior to the Circuit Court, and which. 
had been depending in the former Court. 





The said declaration and other proceedings, and consequent judgment thereon, must: 
therefore, be erroneous, as not being had or rendered, either in a cause originally 
(331) commenced in the Circuit Court, or transferred thither from the late Superior 
Court; and, consequently, the judgment of non-suit, in the cause so certified, is still 
in force. 


Not deeming it necessary to take particular notice of all the points in the cause, 
we will, however, give an opinion:as to one of them. 

The proviso reserved to the plaintiffs, to set aside the judgment of non-suit, on 
cause shown, can searcely be considered as a rule to show cause. It was merely a 
reservation or provision, made for their benefit, of which they might avail themselves 
or not, at their pleasure. If they had wished to have done so, they must have done 
it according to the established rules and practice of Courts. Im New York, and in 
the English Courts, motions for new trials, arrest of judgment, or setting aside non- 
suits, must be made within the four first days of the term in bank, next succeeding 
the return of the postea, in cases tried at nisi prius ; and they must be set down for 
argument by the party making the motion and obtaining the rule. 

With us, all trials are held at bar in term time; and therefore, as we can have no 
nisi prius record or postea to return, a rule has been made by statute, directing that 
motions for a new trial should be made within four days after the trial; the same 
reason will apply, and: we believe has been practiced on, as to other motions, after 
trial. A decision on those motions ought to be had at the same term ; if not, the 
motion ought to be continued on the docket to the succeeding term. It does not ap- 
pear, indeed it is clearly to be inferred, from the record, that the plaintiffs below, 
took no steps in order to have a decision on the proviso, or rule, if it must be se 
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called, nor did they continue the motion on the docket, either at that or any succeed- 
ing term, until April, 1821, four terms after the judgment of non-suit, viz: two of 
the Superior Court, and two of the Circuit Court, after the change of government. 
Sould a party, obtaining a rule for new trial, &c., delay bringing the matter on for 
decision, at his pleasure, or for any indefinite time, it would be productive of great 
injustice and delay in the obtaining of judgment, which would then seldom be got. 
(332) The practice, in all Courts, limits the time in which such motions or rules 
shall be obtained, and also, when they shall be heard and determined. A neglect to 
conform thereto, is, that the judgment stands confirmed. 

It is said that the defendant below ought to have compelled the plaintiffs to pro- 
ceed on the rule or proviso granted them. ‘This is not correct. If a party, obtain- 
ing a rule, does not proceed in it, the other party cannot compel him: 4 Taun. Rep. 
883 ; Doe, demise Harcourt v. Roe. ‘The defendant, then, had no means to force the 
plaintiffs to proceed. It was their duty to have done so, and as they did not, they 
will have to abide the consequences. 

Let the judgment of the Circuit Court be reversed, with costs. 


(a.) See Revis rv. Lamme et al., 2 Mo. R., p. 208 





Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, SEPTEMBER TERM, 1823. 


DEVERS, TO THE USE OF DEVERS, v. BECKNELL. 
An agent cannot sue in his own name when the legal interest is in his principal. 


Petrizone, J., delivered the opinion of the Court. 


This was an action of detinue for some negro slaves, tried in the Howard Circuit 
Court ; plea, non detinet; verdict for defendant. The plaintiff, to support his action, 
offered in evidence a power of attorney from his father, William Devers, who was 
the owner of the slaves, authorising him to sue for them. This power of attorney 
was objected to by the defendant, on the ground, that the execution of it was not 
sufficiently proved, and was excluded from being given in evidence by the Court. 
To the opinion of the Court in excluding this testimony, the plaintiff excepted. It 
is not necessary to detail the evidence which was given of the execution of the 
power of attorney, because, admitting the Court to have erred in excluding that in- 
strument, yet the plaintiff has shown, that if he had had the benefit of that evidence, 
he could not have maintained this action. The record shows, that the plaintiff was 
only the attorney of William Devers, that the legal interest in the slaves was in 
William Devers, and not himself. An attorney never can bring suit in his own name 
when he acts merely as agent or attorney, not having any beneficial interest in the 
suit: Bogart v. Debussy, 6 Johns. 94; Gunn v. Cantine, 10 Johns. 387. The suit 
(334) must be in the name of the person having the legal interest: 1 C/itty Pl. 3. 

The judgment in the Court below must be affirmed, with costs. 
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1, A New Madrid certificate and a copy of the survey of the land, are sufficient to 
maintain ejectment. 

2. Copies of surveys from the Surveyor General’s office, cannot be received in evi- 
dence, unless they are sworn copies. 

3. A certificate of the right of pre-emption is prima facia evidence of title against 
a New Madrid certificate and survey. 


ERROR from Howard connty Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


This was an action of ejectment brought by Rector against Welch ; plea, general 
issue. On the trial, the plaintiff gave, in evidence, a copy of a land certificate of the 
recorder of land titles, called a New Madrid certificate, and a copy of asurvey made 
thereon of the land in question, authenticated by the certificate of the Surveyor 
General of Missouri and Illinois. It was objected, that the Surveyor’s certificate did 
not entitle the party to read the copies in evidence, but that the copies should be 
sworn copies, which objection the Court overruled. The plaintiff made out his 
chain of title, and proved the defendant to be in possession of the part of the land in 
question, and rested his case. The defendant prayed the Court to instruct the jury, 
that the action of ejectment could not be maintained on a New Madrid certificate, 
and location and survey thereon, which the Court refused; but instructed the jury, 
that the same was sufficient to maintain the action. The defendant then offered in 
his defence, a certificate of the purchase of the land in question, as a pre-emption, 
issued by the register of lands in the Howard district, to David Kinkade, with a chain 
of title to himself, and prayed the Court to consider it asa bar to the plaintiff’s 
(335) recovery, which was refused in evidence. We will first attend to those points 
on which the Court was right. That is, that the New Madrid certificate and survey 
thereon, if properly authenticated, will maintain the action of ejectment; we are of 
opinion, the action is maintainable on such evidence. That the recorder’s warrant 
gives the party a legal right to some land, and the survey gives him a legal right to 
the possession of the land surveyed, and this will maintain the action against a wrong 
doer. Secondly, we are of opinion, the Court erred in receiving the copies in evi- 
dence. The act of Congress says, the copy of a survey, when under the certificate 
of the Surveyor General, shall be evidence in the Courts of the United States, and in 
the Courts of the Territories. It does not attempt to speak of the State Courts, nor 
can it lawfully direct what shall be evidence in a State Court. Those copies should 
have been sworn copies. However, the act only speaks of copies of surveys, and 
says nothing about other copies, The reception of the copy of the warrant of the 
recorder, was clearly wrong. The remaining point in the case, which is of conse- 
quence, was not argued at the bar, nor made in the points relied on, and the cause 
will be reversed without attending to it. But the question is of such importance, 
that we deem it proper to decide it, also. 
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The certificate of the register, of the right of pre-emption, should have been ad- 
mitted by the Court, as prima facie evidence, to bar the plaintiff’s right of recovery, 
but not as conclusive, for it would have been competent for the adverse party to 
show it was procured by fraud, imposition, or that it issued on an insufficient state 
of facts; in either of which cases it should be regarded as having no effect against a 
survey, or a New Madrid certificate, made prior to its emanation. 

The judgment of the Circuit Court is reversed, with costs. 


PETTIBONE, J. 


I do not give any opinion on the point, whether the certified copies of surveys, by 
the Surveyor General, were proper evidence. 


(336) CaBEEN v. Dovaass. 


A Sheriff, failing to return the names of persons in whose presence he attached pro» 
perty, and summoned the garnishee, is error. 


ERROR from Circuit Court. 
PeTTIBONE, J., delivered the opinion of the Court. 


This was action of debt, on a writing obligatory, brought by Douglas, in the Court 
below, against one John McClary. The proceedings were by attachment, and Ca- 
been, the plaintiff in error, was named as garnishee. Judgments were taken by de- 
fault, against McClary and Cabeen, in the Court below. 

Two points are relied upon, by the plaintiff in error, as sufficient to-set aside the 
judgment against him: First, that no sufficient affidavit was filed, to authorize the 
issuing of the attachment. Second, that there was no legal service of the attach- 
ment upon the garnishee. As some doubts are entertained, whether the affidavit 
constitutes any part of the record in which error can be assigned, we have thought it 
advisable not to decide the first point, at present, especially as it becomes unneces- 
sary, from the manner in which we decide the second point. It has already been de~ 
cided in this Court, that the mesne process, and Sheriff’s return thereon, do consti- 
tute a part of the record, and that error may be assigned in them. If so, there can 
be no doubt, that the Sheriff’s return, in this case, is erroneous. The statute says, 
“the attachment shall be served by the officer’s going to the place where, or to the 
person in whose possession any property to be attached is supposed to be, or to the 
person who is supposed to be indebted to the defendant, and then and there, in the 
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presence of one or more credible persons of the neighborhood, declaring he attach- 
eth,” &c. And the manner of returning the writ, is directed to be by the Sheriff, or 
the officer returning the writ, &c., with the names of the persons in whose presence 
the writ was executed, &c. The Sheriff, in this instance, has not returned the names 
of any persons in whose presence the writ was served, or that he served it in the 
presence of witnesses. We are, therefore, of opinion, that the attachment was not 
properly served on the garnishee, and that he was not bound to appear and answer in 
the suit, and that the judgment taken against him by default, without his being le- 
gally served w.th process, is erroneous and void. 

Let the judgment against the garnishee be reversed, with costs. There are three 
other suits between the same parties, depending on the same points, in which the 
same judgment must be given. 


Batty v. GENTRY AND WIFE.* 


ON MOTION for a supersedeas to a writ of error. 


Dissenting opinion of Jones, J. (See this case p. 116 sec. ed., p. 164 first ed.) 


The record presents the following case: Reuben Gentry and wife obtained judg- 
ment aganst Baily, in the Circuit Court of Cooper county, for $200 debt and 
$22 33 1-2 damages, with costs. A writ of fieri fucias having issued on this judg- 
ment, returnable on the fourth Monday of January last, the Sheriff in answer thereto 
returned, that he had, by virtue thereof, levied on a negro man, the property of the 
defendant, and there having been no endorsement made on the execution by the 
plaintiff, the defendant offered his bond, with security, agreeably to law, to stay fur- 
ther proceedings on execution, which bond was taken as sufficient, and was therewith 
returned. That the levy was made on Ist October, 1821, and the said bond was 
made and given on the 13th of February, 1822. At the last term of the Circuit Court, 
the plaintiif’s counsel moved to quash the proceedings of the Sheriff therein, in 
taking the replevin bond to stay the issuing of another execution, and the collection 
(338) of the judgment, in the cause as theretofore rendered; and also moved the 
Court to award them an alias execution, on the ground that the law on which the 
Sheriff acted in taking the bond, was unconstitutional and void. 

The Court decided that the proceedings had under the execution should be quashed 
and set aside, and that the plaintiff should have another execution against the defend- 

« This dissenting or separate opinion, delivered by Judge Jones, should have suc- 


ceeded the opinion delivered by the other Judges in the same cause, at April term, 
1622, 
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ant, and which has accordingly been issued. To reverse this decision of the Circuit 
Court, a writ of error has been brought, and this Court has been applied to for a 
supersedeas thereon. The counsel of both parties have confined their arguments 
chiefly as to the constitutionality of the act of Assembly, pointing out the manner 
that executions may be stayed, and regulating the sale of property under execution, 
approved 28th December, 1821. 

A preliminary question, however, presents itself for consideration ; that is, whether 
the Circuit Court, under the circumstances of the case as stated, had legal authority 
toquas! the Sheriff’s return in toto, and award the issuing of a new execution. The 
first execution is admitted to be good, and so is that part of the Sheriff’s return 
which states his having levied on the negro man but then it is contended that, be- 
cause all the proceedings of the Sheriff, subsequent to the levy, are void; that the 
whole return is vitiated thereby. I think differently, and am of opinion that the 
Circuit Court, instead of quashing the whole of the return, ought (in case it con- 
ceived the act of Assembly referred to, to be urfconstitutional and void,) to have 
only quashed the proceedings of the Sheriff subsequent to the levy, (which is ad- 
mitted to have been lawfully made and returned, although the value of the negro is 
not stated, which, in strictness, ought to have been done, but which has been but 
little attended to in practice in this State,) and to have awarded a writ of venditioni 
ecponus, commanding the Sheriff to sell the negro levied on, (Who, from aught that 
appears to the contrary from the record, and in contemplation of law, was in pos- 
session of the Sheriff,) and have the money, arising from the proceeds of such sale, 
in Court at the retura day thereof, to render to the plaintiffs for their debt, damages 
(339) and costs: Salk., 318, p. 13; Bac. br. 719, and numerous other authorities 
there cited. ‘That the award of an alias execution, after a levy made on the first, 
and be ore the remedy on that levy had been exhausted, is erroneous on the following 
suthorities. If a Sheriff takes goods in execution by virtue of a fieri facias, whether 
he sells thom or not, yet being taken from the defendant, against whom the execution 
was issued, he may plead that taking in discharge of himself, and shall not be liable 
toa second execution: 2 Mod. 2143 2 Bac. Abr. 720. If a Sheriff takes bond, (as 
was done in this case,) this is a good execution, and the Sheriff shall answer for the 
money: 2 Bac. Abr. 720. As, therefore, the defendant is, in these cases, discharged 
ss to the plaintiffs, it is clearly agreed that the plaintiff may maintain an action 
against the Sheriff: 2 Bac. Abr. 720, and several other authorities there cited. If the 
Sheriff, in return to a writ of fiert facias, states that he had levied on property of a 
lefendant, and that they were rescued out of his hands, he makes himself liable to an 
action of debt; or a scire facias may be brought against him by the plaintiff, who 
otherwise would be without remedy : 3 Williams’ Saunders, p. 344. The same doe- 
uine is recognized by Lord Holt, (as reported in 2 Lord Raymond, 1075, in the case 
f Clark v. Withers,) who said that the Sheriff was answerable jor the value of the 
goods, a/ter he has seized them, and is bownd to sell them at all events, to the value of the 
goods he has returned them of; and, although the goods are lost or rescued from him, 
te is boun! to the value he returned them to be of, and an action of debt lies against 
him for that value. By a law of the State, the goods of the defendant are bound 
‘rom the delivery of a writ of fieri facias to the Sheriff; so that he can neither sell 
nor dispose of them, even to a bona fide purchaser. The record does not state when 
the writ, in this ease, was delivered to the Sheriff, but it must have been before the 
Ist October, 1821, when the levy was actually made; from which time the negro 
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was, in contemplation of law, in the actual, not implied, possession of the Sheriff, 
and continued in such, his possession, until at least the return day of the writ, viz: 
(340) the fourth Monday in January, a period of nearly four months, during which 
the defendant was not only deprived of the services of the negro, but is also charge- 
able with the legal interest on the amount of the judgment. It is, however, contend- 
ed by the plaintiff’s counsel, that it is to be presumed the negro continued in 
possession of the defendant until the 13th February, when the bond is said to have 
been executed. This position is, in my opinion, not sustainable, because it would 
create a presumption clearly contrary to law. A Sheriff cannot deliver goods levied 
on under an execution by fiert fucias, either to the plaintiff or the defendant, but he 
ought to sell them: 2 Vent. 95; 2 Bac. Abr. 716. It has been contended that the 
Sheriff ought not to be held responsible, if it should appear he was mistaken as to 
the constitutionality of the law under which he is said to have taken the bond. 

A Sheriff, in my opinion, acts on his own responsibility; not only as to the force 
and construction of statutes, but also as to matter of fact, of which, in many cases, 
he could have no means to inform himself of. He is, at his peril, to levy on the 
property of the defendant; for if he takes and sells the property of any other per- 
son, even through mistake, he is liable to an action, although great doubts may exist, 
whether the goods belong to the defendant, or such other person. L, on the other 
hand, he should not make the levy, and return nulla bona to the writ, he is liable to 
the action of the plaintiff in the execution, if it should appear that the goods really 
belonged to the defendant. Numerous are the cases reported in the English books, 
where actions have been sustained against Sheriffs, by persons alledged to have become 
bankrupt by their assignees, or by other persons, for the purpose of ascertaining 
whether an act of bankruptcy had been committed, and if so, at what time; 
and if the Sheriff has been mistaken, either in point of law, or in matter 
of fact, as found by the jury, he is held to be responsible. No doubt has been 
suggested as to the sufficiency of the return, if the law in question is constitutional 
and valid, nor that the bond therein referred to, was given and executed conformably 
to its provisions. Admitting, however, that law to be unconstitutional and void, the 
(341) decision of the Circuit Court is, in my opinion, erroneous ; because, by the 
levy on the negro, the defendant was, from that moment, no longer liable to the 
plaintiff, (unless, indeed, in case of a deficiency on the sale of him to pay the amount 
of the execution,) whose only remedy is against the Sheriff. I much regret that such 
a question as that of deciding on the constitutionality of an act of the Legislature, 
should be brought before this Court by way of motion, and an immediate decision 
pressed. It would have been much more satisfactory, that a question of such im- 
portace had been brought before the Court by appeal or writ of error froin the judg- 
ment of a Circuit Court, in an action wherein the whole matter would have been 
spread upon the record. And it is the more to be regretted, because more than one 
member of this Court have been crediby informed, that the same question will, ina 
few weeks, be brought before them on an appeal, or writ of error, to reverse the 
judgment of a Circuit Court in the third judicial district. 

Being of opinion, that the Circuit Court of Cooper county erred, in quashing the 
Sheriffs return in toto, and awarding an alias, or new execution, against the defend- 
ant, and that a decision on the constitutionality of the act of the Legislature is not 
necessary on the question now before the Court, (being an incidental one,) I shall 

forbear giving my opinion thereon at this time. Should, however, the same question 
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come before the Court, either in the case alluded to, now depending in the third judi- 
cial district, or in any one properly brought, it will then be my duty to give such 
opinion, and it shall be done. I am for granting the supersedeas prayed for. 





(342) M’Curcuin v. BATTERTON. 


Where judgment by default is rendered in an action of debt on a bond, the default 
is an admission of the debt as set forth in the declaration, and the plaintiff is enti- 
tled to judgment for the amount claimed, without producing the bond. 


PeTTiBone, J., delivered the opinion of the Court. 


This was an action of debt upon a single bill obligatory, for $100. The defendant 
did not appear, and judgment was entered against him by default, for the debt in the 
declaration mentioned, to be discharged by the payment of one cent damages. The 
bill of exceptions, as well as the entry of the judgment, states, that the plaintiff pro- 
duced no evidence of his debt; or, in other words, that he refused to produce the 
obligation declared on, and, for that reason, the judgment was entered as above stated, 
to be discharged by the payment of nominal damages. We are clearly of opinion, 
that the judgment is erroneous. The default was an admission of the debt, as set 
forth in the declaration, and the plaintiff was not bound to produce any further evi- 
dence of his debt, which was thus admitted ; nor had the Court any authority to say 
it should de discharged by the payment of a lesser sum. 

When the action is for the recovery of damages only, as the amount is considered 
uncertain, the default admits the plaintiff’s right to recover such damages as he has 
sustained ; but as the precise amount cannot be known to the Court, a writ of inquiry 
of damages issues; and if no evidence of the precise amount of damages is then 
offered, the Court or jury are warranted in finding nominal damages only. But the 
case is different when the action is fora debt. Then the sum is fixed and certain, 
and is confessed, as set out in the pleadings. 

The judgment, therefore, of the Court below, so far as it says, that the said debt 
may be discharged by the payment of one cent in damages, is reversed, with costs ; 
and the balance of the said judgment, which says, that the said plaintiff shall recover 
of the defendant his debt, in the declaration mentioned, is affirmed; and this Court, 
proceeding to give such further judgment as the Court believe ought to have been 
given, do consider, that the plaintiff recover his damages for the detention of his said 
debt, amounting to ——, being the interest on the said debt, since the same became 
due, as appears from the declaration. 





Decisions of the Supreme Court of Missoni, 


ST. CHARLES DISTRICT, OCTOBER TERM, 1823. 


CHOUTEAU v. CHEVALIER. 


1. Sworn copies of ordinary contracts, made out by the Spanish authorities having 
the custody of the original papers, with proof of the signature, and that the person 
certifying was acting in the office which he pretends to fill—admitted in evidence. 

2. A copy of a marriage contract, executed in the presence of the Lieutenant Gov- 
ernor and Spanish Commandant of Upper Louisiana, with the certificate of the 
Commandant, that it was a copy of the original deposited among the archives of 
said Territory—not good evidence of the marriage. 


APPEAL from St. Charles Circuit Court. 


Per Curiam. ‘This was an action of replevin, brought by the appellee, for a negro 
slave boy named Paul. After a variety of pleadings, issues were joined on the follow- 
ing pleas: first, non cepit to two counts ; second, property in the defendant ; verdict for 
plaintiff, $500 damages.. During the trial of the cause, two bills of exceptions were 
filed to the opinion of the Court: one for permitting to be read and go in evidence 
to the jury, a paper purporting to be a copy of a marriage contract between the plaintiff 
and her husband, Louis Chevalier. The said contract was executed in the presence of 
Pedro Piernos, Lieut. Governor and Spanish Commandant of Upper Louisiana, and 
deposited among the archives of the said Territory of Upper Louisiana, and a copy 
(344) given by the said Commandant to the said Louis Chevalier, together with his 
certificate, that it was a copy of the original, deposited among the archives, &c.; and 
this copy, thus certified, was the one offered in evidence. The Court below admit- 
ted it in evidence, without any other proof than what appeared upen the said paper. 
We do not consider the said contract as a matter of record, but as an ordinary con- 
tract, subject to the same rules of evidence as other contracts of like nature. Butas 
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such papers, according to the usages and customs of the Spanish government, were 
deposited among the archives of the government, and a copy merely delivered to the 
parties, we are disposed to admit such copies in evidence, under some restrictions. 
We are disposed to admit sworn copies, when the original is deposited among 
archives. We are, also, disposed to admit of copies certified by the officers of our 
zovernment, who may have the custody of such papers. We are, also, disposed to 
admit copies certified by the Spanish authorities, who had, at the time, the custody 
of the original papers, with the additional proof, that the person certifying, was act- 
ing in the office which he pretends to fill, and that the signature to the certificate is 
in his own hand writing. We feel at liberty to adopt these rules, as these papers are 
rather sut generis, and could not, consistent with the interests of parties, be governed 
by the rules of evidence now in force, as it respects ordinary contracts entered into 
since the change of government. 

We are, therefore, of opinion, that the Judge erred in admitting the said paper in 
evidence, and that the judgment in the Circuit Court must be reversed, and the cause 
remanded for a new trial, and that the appellant recover his costs in this appeal. On 
the second exception, we think the Court below, correct. 





(345) Rector, apmM’R. oF LITTLE, v. CHEVALIER. 


1, Replevin is an action strictly in fort, and can be maintained only where trespass 
can, for a wilful and tortious taking. 

2. In an action of replevin, the suggestion, on record, of the death of the defendant, 
abates the action, and it cannot be revived against the administrator. 


APPEAL from St. Charles Circuit Court. 


Per Curiam. This was an action of replevin, brought by the appelle against 
Little, in his lifetime, for a negro woman slave; to which he pleaded non cepit, and 
property in himself, and the proper issues joined. Little having died before any trial had 
in the cause, and his death suggested on record, further proceedings were had therein 
against Rector, as his administrator, against whom a verdict and judgment was ren- 
dered, from which the defendant appealed. 

During the trial, several exceptions were filed to the opinion of the Court, which 
need not be stated, as the first matter assigned for error, will, if supported, render it 
unnecessary to take any further notice, either of them or of the several other matters 
assigned for error. The first assignment of error is, “ that by the death of Little, 
the action abated, and could not be revived against his administrator.” 
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Replevin is an action strictly in tort, and will not lie but where trespass does, for a 
wilful and tortious taking: Schoales and Lefroy, 320, and there must be an unequivo- \ 
eal possession in the plaintiff, and an unequivocal taking by the defendant, in order to 
support the action: Lord Chancellor Redlesdales, Schoales and Lefroy, 324; Shannon 
ve Shannon. Replevin, therefore, being an action of tort, and not lying but where 
trespass does, the maxim, actis personalie meritur cum persona, well applies. 

The action, therefore, in the Court below, abated on the death of Little, the de- 
tendant being suggested of record, and ought to have been so entered. It could not 
(346) have been revived, or further proceedings had against his administrator, even 
with his own consent, or at his own prayer: 4 Mass. Rep. 480, Mellen and others v 
Baldwin. 

Let the judgment of the Circuit Court be reversed. This Court, proceeding t: 
z ve such judgment as the Court below ought to have given, do adjudge and con- 
sider, that the said action in this Court abated by the death of Little; and let th 

:ppellant have his costs in this Court, and also in the Court below, from the time o! 
















the suggestion of Little’s death. 












Hays v. BourHaALieEr. 





. An affidavit before any judicial officer of another State, authorized by the commo: 
Jaw and the practice of the Courts, to administer oaths, is good in this State, for 
the purpose of holding to bail, or of granting an attachment. (Note a.) 

2. The official character of the officer is sufficiently proved by the certificate of th: 
Clerk, under the seal of the Court. 

3. A description precise as to quantity, and as particular as to location and boundary 
as deeds generally are, is suflicient in the Sheriff’s return of property, upon which 
he had levied an attachment. 

4. Ina bond given by the plaintiff in attachment, prior to the sale, conditioned for 

the return of the property condemned and sold, or the value thereof, the word: 

“goods and chattels,” will be taken to include lands. 














IN ERROR. 










Per Curiam. This was an action of assumpsit, brought in the St. Charles Circuit 
Court, in favor of Hays v. Bouthalier. The proceedings were by foreign attach- 
ment, under the act concerning attachments, passed 1807. Judgment was rendere? 
for the plaintiff, by default, and the property attached, condemned to be sold. Two 
years after the sale of the property, a motion was made by the defendant, to set asidc 
all the proceedings in the cause, for irregularity, which motion was granted; and, 
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(347) upon that decision a writ of error is brought, upon which the cause comes 
into this Court. 

The first point mentioned in the bill of exceptions, is, that the affidavit upon 
which the attachment was granted, was decided by the Court below to be irregular 
and insufficient. The affidavit was taken before one William Biggs, who was de- 
scribed as one of the Judges of the Court of Common Pleas, of the county of St. 


Clair, in the Territory of Illinois ; which affidavit was also accompanied by a certfi- 
cate of John Hay, Clerk of said Court, under the seal of said Court, that said Biggs was 
such Judge. In support of the decision in the Court below, on this point, it is first 
contended, that the affidavit could not be made before an officer of another State or 
Territory 5 secondly, if it could, still, in this case, the affidavit and the official charac- 
‘er of William Biggs, are not authenticated according to law. 

We are of opinion, that an affidavit, taken before any judicial officer of another 
Siate, who, according to the course of the common law and the practice of Courts, 
is authorized to administer oaths, is good here, for the purpose of holding to bail, or 
of granting an attachment :—(1 Dall. 160, 8 Mod. 323; affidavit of plaintiff before 
Notary Public of Holland, held sufficient to hold defendant to bail). 

We are also of opinion, that the official character of Judge Biggs is sufficiently 
proved by a certificate of the Clerk of the Court, under the seal of the Court. This 
is not a case within the law of Congress, which directs the mode of certifying and 
authenticating the records of judicial proceedings of one State into another. 

The Court below also decided, that the levying of the attachment and Sheriff’s 
return, Were irregular and insufficient, in this, that the property levied on was insuf- 
ficiently described, so that it could not be known what property was attached. The 
Sheriff returned, that he had attached the right and title of defendant to 300 arpents 
of land, situate in the county of Saint Charles, on or near the Bois de Roy, adjoining 
land of Doctor Sougrain, and lands of Auguste Chouteau, which attachment was 
levied in presence of Uriah J. Devore and William Becknell, whose names are re- 
turned upon the attachment as witnesses. We think the return sufficiently explicit 
i the description will not enable every person to identify the land, the witnesses, i 
whose presence the attachment was levied, can be resorted to to ascertain it ; the re- 
turn is precise as to the quantity, and as particular as deeds generally are, as to the 
location and boundaries. 

The Court below also decided, that the bond which is required to be given by 
plaintiff, prior to the order of sale of the property, which was given in this case, 
was insufficient and irregular, inasmuch as there is no provision in the condition, 
that Hays shall return the lands attached, or the value thereof, but only that he shall 
return the goods and chattels condemned and sold, or the value thereof; and so that 
the order of sale, in said case, was irregularly issued. In 2 Dallas, p. 94, the Court 
say, that lands are to be considered as chattels in the payment of debts. If so, the re- 
turn of the land is provided for in the bond. We are of opinion that the Circuit 

Court erred in setting aside the proceeding and attachment in the said suit, and that 
the order of the said Circuit Court be reversed. 
Let the judgment be reversed, and the plaintiff recover his costs and charges in 
prosecuting this writ of error. 


(a.) See Posey v. Buckner, 3 Mo. R., p. 604. 
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(349) SuMNERS ET AL v. TICE. 


. A writ of inquiry under the statute, awarded after demurrer overruled, is well 
executed, although executed at the same term at which it was directed. 

. On demurrer for variance, it must appear upon the record that oyer has been 
craved. 

3. The mere entry, by Clerk, on the record of oyer, in these words, “oyer of the 
writing obligatory,” is no oyer in law, although a copy of the writing be given. 

4. The capacity of the defendants as public agents, will not be taken notice of by 
the Court, unless the record shows that fact. 


Per Curiam. This was an action of debt on a writing obligatory, with a condi- 
tion. To the declaration there was a general demurrer ; the demurrer was overruled 
and judgment thereon, and, under the statute, a writ of inquiry awarded. The writ 
of inquiry was executed at the same term it was directed. It is objected to the 
judgment that this is error. The Court is of opinion that the writ of inquiry was 
properly executed. 

The next objection is, that there is a variance between the writing declared on 
and the oyer given, with respect to the date. 

There was no oyer craved, and the only evidence of oyer on record is, that it is 
stated by the Clerk, immediately after the copy of the declaration, thus: “ oyer of 
the writing obligatory ;” then follows a copy of a writing, with a condition, begin- 
ning thus: *¢ the commissioners for the sale of lots in the town of Pinkney ;” and 
signed with the names of the defendants. It is contended that this notice of oyer 
amounts to oyer in law ; so that the paper isa part of the plaintiffs declaration, and 
the demurrer is fatal. We are of a different opinion ; this notice of oyer is not giv- 
ing oyer, nor is it like it; the copy is, therefore, no part of the record, so that there 
is no variance. 

It is contended that the defendants acted in the capacity of public agents, and 
(350) therefore not liable. In answer to this, we say the record does not show the 
fact to be so; and unless it did, we cannot enter into that question. 

The judgment of the Circuit Court is affirmed, with costs. 





ST. CHARLES DISTRICT, OCTOBER TERM, 1823. 


CHOUTEAU, ADM’R OF Lacrorx, v. CoNSOUE, GUARDIAN OF INFANT HEIRS OF 
Lacroix. 


This Caurt will not re-examine the evidence and correct errors in point of fact, but 
will only notice the errors in law, as appear upon the record, in cases of the settle- 
ment of estates. 


Jones, J., dissenting. 
APPEAL. 


Per Curiam. This case comes here on an appeal fiom a judgment of the Circuit 
Court of St. Charles county, confirming a judgment of the County Court of said 
county, on a final settlement of the estate of Saint Paul Lacroix, with the adminis- 
trator. The Circuit Court went into a trial de novo, of the subject matter in dispute, 
and, after hearing the evidence, affirmed the judgment of the Court below. The 
evidence before the Circuit Court is saved in the bill of exceptions; and the error 
complained of is, that the Circuit Court decided wrong upon that testimony. The 
first question to be decided is, what errors this Court will attempt to correct in cases 
of this kind. We are clearly of opinion, that this Court have nothing to do with a 
re-examination of the facts of the case. It will merely correct such errors in law 
as shall appear from the record to have intervened in the Circuit Court. It by no 
means follows that, because the Circuit Court may re-examine the facts, on an ap- 
peal from the County Court, that this Court, on a further appeal of the cause, ought 
to do the same thing. Two trials on the facts ought to be enough in ordinary cases. 

(351) Let us see, then if any error in law appears to have been committed in the 
Circuit Court. The decision of the County Court, complained of, was, in rejeeting 
an item of $1650, claimed by Chouteau, for 1100 arpents of land, sold by him to St. 
Paul La Croix, in his life-time, say in 1811 or 712, without deed. Witnesses were 
offered to prove the sale, in the Circuit Court, and were objected to by the appellee, 
but were heard by the Court, reserving the objection for consideration, till the final 
decision of the cause. On the final decision, the Court seems to waive the decision 
as to the competency of the testimony, and goes on to infer from the evidence, that 
the demand had been paid, or some way settled. The Judge seems to have taken 
the ground, that, concluding the evidence to have been proper, and the demand a 
legal one, still, there was evidence before him, sufficient to justify him, sitting as a 
jury, to exclude the demand. If he decided wrong on the testimony, it was an error 
in point of fact, and not of law; and no writ of error lies to correct it: 5 Cranch, 
190, Livingston, J. 

The judgment of the Circuit Court must be affirmed, with costs. 


Jones, J. 


I do not concur in the above opinion, for the following reasons: First, I conceive 
it to be the duty of this Court, to examine into and decide on the correctness of the 
final decision of a Circuit Court, in all matters of contested accounts, of executors, 
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administrators, &c., brought by way of appeal from the Circuit to the Supreme Court. 
I look upon the proceedings, according to our laws, to be analagous to proceedings 
in Chancery, where, on an appeal, complete justice is done the parties, according to 
the allegata and probata. 

Second. I believe this Court ought to go into an investigation of the reasons given 
by the Judge for forming his opinion; and if those reasons were thought to be 
wrong, to reverse the judgment. Difficulties have occurred in drawing the line of 
distinction between what the Judge decides in his judicial capacity, and in that of a 
jury. I believe the uniform decisions of this Court have been, to look upon the rea- 
(352) sons given by the Judge, in delivering his opinion, as instructions to the jury ; 
which, if excepted to, and duly brought before this Court, and it thought these rea- 
sons or instructions were wrong, the judgment was reversed; which, 1 think, ought 
to be done in this case. 





Decisions of the Supreme Court of Missouri, 


8ST. LOUIS DISTRICT, NOVEMBER TERM, 1823. 


LANE v. FELLows 


. An affidavit, that the defendant is not a resident of this State, so that process can- 
not be served upon him, is not sufficient to authorize an attachment. (Note a.) 
2. Awrit of error does not lie from a decision of a Court dissolving an attachment 


WRIT OF ERROR from St. Louis Circuit Court. 


PerTIBONE, J., delivered the opinion of the Court. 


his was an action of debt, on a sealed note, for $3,040, and was commenced by 
attachment. The attachment was founded on an affidavit of the plaintiff, as follows : 
Willis Fellows is indebted to me in the sum of three thousand and forty dollars, 

laimed in the above declaration ; and that he is not a resident of this State, so that 

‘he process of this Court cannot be served upon him. Signed Wm. Carr Lane— 
sworn to in due form. The attachment was levied on land, and at the return term, 
there being no appearance of defendant, an order of publication was awarded. At 
the second term, August, 1821, the Court dissolved the attachment, on motion of 
defendant, and accepted his appearance, without special bail. The plaintiff then 
‘ook judgment by default, for want of a plea. 

The plaintiff brings error to reverse that judgment, and to force a decree for the 
sale of the property attached ; and contends, that the Court below could not dis- 
solve the attachment, except for some defect in the affidavit, or upon the appearance 
of the defendant, and his putting in special bail—that in this case, the affidavit is 
sufficient, and special bail has not been put in—that the Court, therefore, erred. 

On the other side, the defendant contends: First, that the affidavit is insufficient. 
Second, that a writ of error does not lie to the decision of the Circuit Court, on a 
uotion to dissolve an attachment. Third, it does not appear by the record, for what 
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cause the attachment was dissolved ; and there are many causes for which the Court 
may dissolve an attachment, beside those mentioned by plaintiff. Fourth, that 
the act of June sessions, 1821, abolishing imprisonment for debt, authorized the 
Court to dissolve the attachment without special bail. 


First. As to the sufficiency of the affidavit. The affidrvit is not conformable to 
the statute. The words of the act are: “affiant verily believes such defendant is 
not a resident of, or residing within, this Territory, (State,) or that he he has so ab- 
sented himself. or absconded from his usual place of abode, or concealed, or confined 
himself, that the ordinary process of law cannot be served upon him; or that he is 
about to remove his effects out of this Territory.” 


Here are three classes of cases enumerated, in which an attachment may issue, 
The first is, where the defendant is not a resident of, or residing within the State; 
the second is, when he may be a resident of, or residing in, the State, but conceals 
himself, so that process cannot be served upon him; the third is, where he is about 
to remove his effects, &c. This affidavit does not bring the defendant within either 
of these classes. The defendant may not be a resident in such a manner that pro- 
cess can be served upon him, but still may be a resident, so that an attachment ought 
not to issue; for instance, he may be absent, on a temporary visit to another State, 
so that process cannot be served upon him ; but still, he is a resident, and not liable 
to be proceeded against by attachment. 

If we are to understand the affidavit as asserting the fact, that the defendant is not 
a resident of the State, and that the other part of the affidavit is a conclusion drawn 
from that fact, still it does not follow, that the party may not be residing within this 
(355) State, so that process can be served upon him. The latter part of the affidavit 
is nonsensical, or, at least ambiguous. ‘The words are, “ that he is not a resident of 
this State, so that the process of this Court cannot be served upon him.” 


The process of the Circuit Court of St. Louis county might not be served upon 
him in St. Charles, but still in the language of the act, “ the ordinary process of law,” 
might be served upon him. The affidavit, in my opinion, is not sufficient. I am 
also of opinion, that a writ of error does not lie to reverse an order of the Circuit 
Court, dissolving attachment. This point has been so decided in Pennsylvania: vide 
Shortz v. Quigley, 1 Binn. 226. 

But granting that a writ of error will lie, and that the affidavit is sufficient, still it 
does not appear from this record for what cause the attachment was dissolved. And 
I am of opinion, that the Court from which the attachment issues, may dissolve it, 
for many other causes than an insufficient affidavit, or the defendant’s putttng in 
special bail. Sergeant, in his law of attachment, says it may be done on various 
grounds. First. ‘The Court will inquire into the cause of action, on a foreign at- 
tachment, in the same manner as on a capias, where the defendant’s person is taken 
into custody. The rule being that wherever, on a capias, they would order common 
bail, they will dissolve an attachment. Second. A foreign attachment may be dis- 
solved, because it issued irregularly. Vide Sergeant’s Law of Aliachment, chap. 12, 
p. 130 to 144, and cases there cited. 


In this case, as the cause for dissolving the attachment does not appear upon the 
record, we are bound to presume the Court dissolved it for good cause. 


The judgment in the Court below must be affirmed, with costs on this writ of error. 










ST. LOUIS DISTRICT, NOVEMBER TERM, 1823. 





Sipp v. Circuit Court of St. Louis county. 





MGirK, C. J. 


I concur in the above opinion, so far as respects the insufficiency of the affidavit ; 


but do not ‘concur on the other points. . 


(a.) See Alexander ». Hayden, 2 Mo. R., p. 228. 





(356) Srep ». Circuit Court or Sr. Louis County. 
When the demand exceeds $26, either party has a right to appeal. 


MOTION FOR RULE. 
M’GirK, C. J., delivered the opinion of the Court. 


This was an application for a rule for a mandamus to the Circuit Court, to reinstate 
a cause by that Court dismissed, or show cause why it did not do so. 

The case appears to be, that an action of trespass was commenced before a Justice 
of the Peace, wherein the plaintiff demanded in his petition forty dollars for dama~ 
ges ; a jury was called and they assessed the damages of the plaintiff to fifty cents, on 
which there was a judgment, and an appeal by the defendant to the Circuit Court; 
and that appeal was, by that Court, dismissed, on the ground that the sum found by 
the jury should be the criterion of the party’s right to appeal, and not the sum de- 
manded by the plaintiff? on petition. 

Whether the Court did right in dismissing the appeal, depends on a proper con- 
struction of the twelfth section of the law respecting small debts, as digested by 
Mr. Geyer. 

The law, after providing for a jury trial, as was had in this case, says thet on the 
verdict of the jury, the Justice shall enter judgment. Then it says, “which said 
judgment, so had and obtained, when the demand in question shall not exceed twenty 
dollars, shall be final and conclusive on both parties,” &c. Here the law makes a 
distinction between the judgment entered and the demand } for it says, in effect, the 
judginent, whatever it may be, say one or ten dollars, shall be final, when the demand 
(here dropping the judgment as the criterion) in question (not the judgment entered ) 
shall not exceed $20, 

It is not to be resisted, that the idea of the Legislature was to regulate the right of 
appeal by the quantity of money claimed by the plaintiffs; and this right of appeal 
(357) belongs to both parties when the sum for which suit is brought exceeds twenty 
dollars. 

Let the rule go. 
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PETTIBONE, J. 










In this case, I am of opinion, the rule is premature, till an application has been 
made to the Circuit Court to reinstate the cause, and refused; but as the other two 
Judges think otherwise, I join in deciding the principle contained in the above 
opinion. 








Nicnors v. Circuir Court oF Str. Louis County. 






On an appeal from a Justice of the Peace, the recognizance must be signed by the 
appellant and his surety. 








MOTION FOR RULE. 







M’Grrk, C. J., delivered the opinion of the Court. 


This case comes before the Court, on an application for a rule to the Circuit Court 
of the county of St. Louis, to show cause why a mandasnus should not issue, to com- 
pel that Court to proceed and reinstate a cause, by that Court dismissed. 

The case appears to have originated before a Justice of the Peace ; and when it 
came to the Circuit Court by appeal, was dismissed, because the recognizance was 
not signed by the party appealing, as well as by his surety. The words of the act 
of the General Asseinbly are, that the party appealing, if plaintiff, shall be bound, 
with surety, in a recognizance, &c.; and if the defendant appeals, the form of the 
recognizance is to be the same; and then the act gives the form of the recognizance, 
and expressly says, it shall be subscribed by the party appealing and the surety, and 
tested by the justice: (see Geyers Digest, 390.) Here the words of the law are 
imperative ; there is no room for construction. 

It is said, this is like the case of Pratte, to the use of Winter & M’Call, v. Ober, 
(358) decided by this Court. There, the motion was to dismiss, on appeal taken 
from the Circuit Court to this Court. 

In that case, the reeognizance was given, and the appeal taken, under the 54th sec. 
of the act respecting judicial proceeding, as sectioned in Geyer’s Lizest. 

The recognizance was entered into by sureties, and by some one as agent for the 
party appealing, whose right of agency did not appear. The motion was made to. 
dismiss the appeal, because entered into by agent, and not by the party. The words 
of that law are, that it shall be the duty of the Court to require of the party appeal- 
ing, a recognizance, with one or more sureties, &c.; and the Court decided, im that 






















etese *F 


ST. LOUIS DISTRICT, NOVEMBER TERM, 1823. 





Simpson v. Savage. 





case, and under that law, that the party appealing need not necegsarily be bound in 
the recognizance himself, to satisfy the words of the law. 

It may be remarked, that, by that law, the party is to give the recognizance, and 
that he may do, though not bound by it himself; and that, when the recognizance is 
entered into by the sureties, he may well be said to give it. But here the law is dif- 
ferent. The party shall subscribe it. That has not been done, and the appeal was 
rightly dismissed. ‘The motion for the rule is overruled, at the cost of the mover 


thereof. 


In this case, I am of opinion, that the rule for the mandamus, if granted, would be 
premature, unless the party applying had shown, that he applied to the Circuit Cour 
to reinstate the cause, and it was refused, which was not done. 


(359) Simpson v. SavaGe. 


An auctioneer, in the city of St. Louis, is compelled to obtain a license from the 
State, as well as from the Corporation. 


ERROR from the Circuit Court of St. Louis county. 


M’Girk, C. J., delivered the opinion of the Court. 


This was a proceeding, under the revenue law of this State respecting auctions 
and auctioneers. The case appears to be as follows: that, in 1820, the Legislature 
passed a law prohibiting persons from exercising the profession of auctioneer, without 
first having obtained a license from the collector of the State revenue, and imposing 
a penalty for selling without such license ; to recover which penalty, this proceed- 
ing is had. The defendant relies for his defence on the 12th section ot an act of the 
General Assembly, passed 9th December, 1822, entitled, an act to incorporate the in- 
habitants of the town of St. Louis. By which 12th section, a power is given to the 
Mayor and Aldermen, (among many other things.) to provide for licensing, taxing, 
and rezulating auctions, retailers, &c.; and the defendant in the Court below, Savage, 
shows, that the Mayor and Board of Aldermen did, by ordinance, regulate auctions ; 
that, under that regulation, he obtained license to vend goods at auction. And upon 
this stats of facts the question is made, if the auctioneer is bound to take a license 
from the collector of the State revenue. On the part of Savage, it is contended, 
that if the Corporation have power to grant a license, that the license, so granted, 
must be a protection against all other authorities. 





| 1 361) 
130__ 45) 
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It is obvious to this Court, on a view of both statutes, that the Legislature never 
intended to grant to the Corporation an exclusive exercise of the power of licensing 
auctioneers ; they have defined, minutely, the powers of the Corporation, and given 
it some power with respect to many other professions and things, and among them, 
the one of licensing auctions. 

(360) This act of incorporation may well stand, without infringing on the act re- 
specting the State revenue. And it isa rule of law, that where there are several stat- 
utes on the same subject, they are to be taken as one act. In this case, these two 
acts, so far as they respect auctions, are one act, and may well stand together. 
Viewing the statutes in this light, the consequence is, that the Legislature have pro- 
vided, and required two licenses to be taken by auctioneers, if the Corporation think 
fit to ordain it necessary on their part. 

lhe Corporation may ordain a penalty for vending at auction, without their license. 
This they have the power to do; yet the auctioneer must look in the statute hook 
for other penalties, and if he vend at auction, without complying with the revenue 
law also on this subject, he incurs another penalty, so that the 12th section of the 
act of incorporation does not repeal the act of 1820, on this subject; nor is it incon- 
sistent ; they both stand together. 

The auctioneer, to protect himself completely, must have a license from the Cor- 
poration, and also from the State Collector. 

lhe judginent of the Circuit Court is affirmed, with costs. 

The assignment of error, as to the insufficiency of the plaint, or information, is 


adjudged for Simpson 





(361) Stvart v. Recror anp REcTor. 


1 Where a party covenants on the sale of a New Madrid certificate, that he had 
“full power, good right and lawful authority to sell and dispose of the same ”’—held 
that no action can be sustained by proof that the land for which the certificate was 
granted did not belong to the person to whom the certificate issued. (Note a.) 

2. A New Madrid certificate, granted through fraud or mistake, and without consid- 
eration, is not void but voidable. 


ERROR from St. Louis Circuit Court. 


PeTTIBONE, J., delivered the opinion of the Court. 


This was an action of covenant, brought in the St. Louis Circuit Court, by the 
above named plaintiff, against the above named defendants. The declaration set out 
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that Stephen Rector, one of the defendants, had sold a New Madrid certificate, so 
called, to the said plaintiff, which certificate was granted by the recorder of land 
titles to one Lewis Roy, and authorized him or his legal representatives to locate six 
hundred and forty aeres of land, &c.; and that the said defendants covenanted to and 
with the said plaintiff, that the said Stephen had, at the time of the said sale, full 
power, good right and lawful authority to sell, dispose of and convey the same; and 
assigned the breach, that he had not full power, &c., to sell the same; but that the 
true and lawful interest, right and title, was lawfully claimed and owned by one Jo- 
seph Mitchell, &e. The defendants pleaded that the said Stephen, at the time when, 
&c., had good right, full power and lawful authority to sell, &c., without this that 
the title was in Mitchell, &c. On the trial of the cause, the plaintiff proved that 
Roy, to whoin the certificate was granted, had, previous to granting the certificate, 
say in 189, sold and conveyed to Joseph Mitchell the land in New Madrid, in lieu 
of which the certificate was granted; and on this evidence the plaintiff’s counsel 
contended that the right to the said certificate was in Mitchell, and not in Roy. The 
defendants derived a regular title from Roy to Rector for the said certificate. 

(362) The Court below decided that the proof offered on the part of the plaintiff, 
showing title in Mitchell to the original tract of land in the county of New Madrid, 
upon and in lieu of which the certificate was issued from the recorder’s office, was 
incompetent, and would not authorize a recovery upon the said covenant; and there- 
upon judgment was given for the defendants. ‘Two points were made by plaintiff’s 
counsel on the argument of the case in this Court. First, that the right to the New 
Madrid certificate vested immediately in Mitchell, upon its being issued, he being at 
that time the owner of the land in New Madrid, in lieu of which the certificate was 
granted. Second, that if the certificate did not enure to Mitchell, still it vested no 
title in Roy, having been issued through fraud or mistake, and without consideration. 

As to the first point, it appears that Mitchell was, at the time of issuing the cer- 
tificate, the owner of the land in New Madrid, in lieu of which the certificate was 
granted. But it does not appear that Mitchell has ever relinquished that land to the 
United States, so as to give him any equitable right to the certifiicate. It may be 
that he prefers his land in New Madrid to any that he could locate elsewhere 3 and 
the United States can hardly compel him to give up his land against his consent. 
There is nothing which shows any privity between him and Roy, in obtaining the 
certificate. He has not adopted Roy’s acts by claiming the certificate, or by relin- 
quishing his land. There is nothing which shows that Roy acted as Mitchell’s 
agent, so as to give Mitchell any right to the certificate. If A buys land with the 
money of B., and takes a deed to himself, he is a trustee for B.: Johns. Rep. 216. 
But here the certificate was not bought with the land of Mitchell, for he still holds 
the land—of consequence, there is no resulting trust in his favor; and there is 
nothing else that appears upon the record which connects him with Roy at all. How, 
then, Roy can be his trustee, we cannot conceive. We are clear, that no right is 
shown in Mitchell to the certificate. 


Second point. It is said. granting that the certificate did not enure to Mitchell, 
still Roy had no title to it, he having obtained it through fraud or mistake, and with- 
(363) out consideration. On this point the Court are clearly of opinion, that the 
certificaie is not void, but merely voidable; and so long as it is not avoided, it stands 
good to all intents and purposes. If fraud es on the face of a grant, it is void; 
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but if it arises on circumstances dehors the grant, it is veidable only: Vide 1 Mary- 
land Rep. 189. 

The United States, perhaps, may never complain of being defrauded, and the cer- 
tificate may always stand good. We cannot think that it will comport with law or 
justice, that the plaintiff should be allowed to recover on his covenant, so long as he 
has the full benefit of the thing he purchased. It is, indeed, a matter of some doubt 
in the minds of the Court, whether this certificate can ever be avoided in the hands 
of an innocent purchaser; being issued by a public officer of the government, to 
whose acts the people have a right to give credit and confidence, it seems as equitable 
that it should remain valid in the hands of an innocent purchaser, who has paid his 
money for it, as that it should be set aside in favor of the government. But on this 
point, it is not necessary to give an opinion. 

We are of opinion, that the title to the certificate was not in Mitchell, nor is the 
certificate ipso facto void. Rector, therefore, had good right to sell, &c 

The judgment in the Court below must be affirmed, with costs. 


(a.) See Wear & Hickman v. Bryant, 5 Mo. R., p. 147 


€364) O’FALiLon v. ELtrott, apm’R. oF HANLy. 


Phe act of 1807 does not give jurisdiction to the Courts, to hear petitions for the fore- 
closure of a mortgage of personal property. 


MOTION for a rule on the Circuit Court of St. Louis county 
Jones, J., delivered’ the opinion of the Court. 


The plaintiff in this cause filed his petition in the Cireuit Court of St. Louis county, 
to foreclose a mortgage, given by. the intestate to him on two negroes, to secure the 
payment of a sum of money,at a day long since passed ; and,-having taken the steps 
provided by our statutes for obtaining a decree for foreclosing of mortgages, moved 
the Court for a deeree to foreclose the mortgage given on the negroes. This the 
Court refused, on the: ground,.that it had not jurisdiction. to foreclose mortgages of 
personal property, and, in consequence, dismissed the petition. Whereupon, the 
plaintiff applied to this Court for a rule on the Judge of the Circuit Court, to show 
cause why a mandamus should not issue, commanding him to reinstatethe petition on 
the docket, and to proceed to decree a foreclosure of the said mortgage. 

In our opinion, the decision of the Circuit Court was correct, there being no statute 
law which authorizes any proceedings for foreclosing mortgages of personal property ; 
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and it is not pretended that any such proceedings are known to the common law. 
The plaintiff contends, that as the act of the Assembly of October, 1804, prescribes 
the manner in which the mortgagees of real or personal estate should enter satisfac- 
tion on record, that the same proceedings should be had for foreclosing of mortgages 
of personal property, as are provided in that and in subsequent acts, for the foreclos- 
ing of mortgages on real estate. Whatever effect the words “ personal estate” might 
(365) be construed to have, which is not material to inquire into at this time, they 
ceased to have any, after the passage of the act of Oetober, 1807, which is the only 
law in force, directing the manner in which mortgages of real estate may be fore- 
closed, and further providing, that “all eontracts containing a mortgage of personal 
property, theretofore entered into, should be proceeded on in like manner, as was 
therein before directed, according to the true intent and meaning of such centracts.”’ 
As the mortgage from Hanly was given in 1821, it does not come within the pro- 
visions of this latter act; consequently, the plaintiff can have no remedy under it- 
fhe motion is, therefore, overruled, with costs. 





ANDERSON v. Lone. 


, ; 

Where a note was endorsed in blank by the payee, and left with O. for colleetion, anc 
was afterwards transferred to A. by delivery, and the endorser gave notice that it 
would not be paid—heid, that A. could not recover against the endorser, without 
proving that he gave valuable consideration for it, although the Court below de 
cided that he could not recover, if that proof were maile. 

Quere.—Can an endorser of promissory note make the same defence against a sub 
sequent endorsee, without notice, that he could have’madeé against his immediate’ 
endorsee? 


ERROR from St. Louis Circuif Court 
PeTTIBONE, J., delivered the opinion of the Court. 


This was an action by Anderson, the endorsee of a promissory note, against Long, 
the endorser, on a note made by one Joseph Phillipson to: Long, for $513 21. Long 
endorsed the note in blank, and left it with one Wm. M. O’Hara for collection. On 
the trial of the cause, the plaintiff proved the hand-writing of the maker of the note 
and also of the endorser. The endorsement was in blank, and was filled up to the 
plaintiff in the action. It was also proved, that the note had been received by the 
(366) plaintiff fromm Wm. M. O’Hara, who kept a private bank, or exchatige office, 
aud with whom it had been deposited for collection by the defendant. It was also 
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proved, that in the spring of 1821, prior to the note’s becomirg due, the plaintiff was 
notified by the defendant, that Wm. M. O’Hara had transferred the note by delivery, 
without authority from the defendant, and that neither the maker nor endorser would 
pay it, when it should become due. ‘The Court decided, that the transfer by O? Hara 
to the plaintiff, before the note became due, without notice and for valuable con- 
sideration, did not divest the defendant?s title to the note, and gave judgment for de- 
fendant; to reverse which decision, a writ of error is brought. 

As it becomes immaterial whether the opinion of the Judge in the Court below is 
in all respects correct, as it appears from the whole showing, that the plaintiff has 
failed in one essential point of his case, that is, to show that he came by the note for 
a good and valuable consideration. In notes payable to bearer, or endorsed in blank, 
which are transferable by delivery, any person who comes by them bona fide, and for 
a valuable consideration, and in the usual course of business, may, by the lex merca- 
toria, recover on them, notwithstanding they may have been lost or stolen, or obtained 
by fraud from the true owner: (Miller v. Rann, 1 Burr. 452; 4 Taun. 1143 Chit. on 
Biils, 87; Lauson v. Wiston, 4 Esp. Rep. 56; Grant v. Vaughn, 3 Bur. 1516.) 

But if any suspicious circumstances are made to appear; if it is shown that the 
rcal owner of the note has never parted with his interest in it, the holder is then 
bound to prove that he came by it honestly, and for a valuable consideration, espe- 
cially if he has been notified previous to the trial, thatthe true owner has never parted 
with his interest in it, so that he might come prepared with the necessary proof. In 


this case, there is no proof of any consideration having been paid for the note by 
plaintitf. Defendant never parted with his interest in it. Plaintiff was notified of 


this fact long before the trial, and of course was bound to show that the equity of the 
case was on his side, by his having fairly bought the note. 

(367) It was further urged by defendant’s counsel, that plaintiff had failed in 
making out his case, by not proving a presentation of the note to the maker, when it 
fell due, and notice of non-payment to the endorser. We think the defendant, when 
he said that neither the maker nor endorser would pay the note, dispensed with the 
necessity of presenting it to the maker for payment. If defendant did not wish the 
maker to pay it, he could not wish the note to be presented for payment. 

The judgment must be affirmed, with costs. 

There is also another point, whether, by our statute concerning assignments, Long 
might not avail himself of the same defence against the note in the hands of Ander- 
son, that he could have done, if it had remained in the hands of O’Hara, to whom 
he delivered it. On this point, we do not wish to give any opinion; nor do we wish 
to be estopped on that point by the foregoing opinion. We do not intend to be un- 
derstood as deciding, that even if Anderson had proved that he paid a valuable con- 
sideration for the note, he would, under the circumstances of this case, have been 
eatitled to recover. All we decide is, that, in the absence of that proof, he certainly 
cannot recover. 
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(368) PoTTER v. GRATIOT. 


. In actions of tort against two, the judgment may be reversed, after the death of 
one, without making his representatives parties. 

. An instrument of writing, which says, “I do give unto B. a bill of sale for seven 
negroes, (naming them,) and also two tracts of land, which I agreed to give my 
said nephew B. if he would reside with me, to which said nephew did comply 
with”’—held to be a good bill of sale of the negroes. 

. Between the parties, the title to personal property passes by delivery of the bill of 
sale. 


ERROR from St. Louis Circuit Court. 
PetTizong, J., delivered the opinion of the Court. 


This was an action of trover, for some negroes, brought by Potter v. Gratiot and 
Stokes. Judgment, in the Court below, for defendants. Since the rendition of that 
judgment, Stokes has died. A writ of error has been taken out against Gratiot and 
Stokes—the death of Stokes suggested, and the writ of error prosecuted against Gra- 
tiot alone, without making the representatives of Stokes a party. Some doubts have 
been suggested, whether the judgment can be reversed, in toto, or only so far as re- 
spects Gratiot, unless the representatives of Stokes are brought in. We are of opin- 
ion, that the proceedings are well enough; that the action being in tort, and the 
judgment joint, the proceedings are well enough against the survivor to the judgment, 
and that no other person need be made a party to this proceeding. 

At the trial in the Court below, the plaintiff, to prove his title to the negroes in 
question, gave in evidence an instrument in writing, of which the following isa 
copy: 

“State of Louisiana, Parish of Feliciana, Jacksonville, April 15th, 1820. Ido 
give unto my nephew, Jacob Potter, a bill of sale of seven negroes, names as fol- 
lows, viz: three female negroes, one by the name of Fanny, one by the name of 
Ann, and one by the name of Lucy; and four boys, viz: one by the name of Moses, 
(369) one by the name of William, one by the name of Henry, and one by the name of 
George, a mulatto; and also, two tracts land, lying in the State of Mississippi, coun- 
ty of Wilkinson, near Woodville ; which I agreed to bequeath to said nephew, if he 
would reside in this county, with me, to which said nephew did comply with. 
Justus Terrill.” 

The plaintiff also proved that negroes, corresponding to the names and description 
in the said writing mentioned, were brought by Justus Terrill to Missouri, in the 
spring of the year 1819, and kept here and hired out as his own till 1821, when said 
Terrill died, having made his will and appointed the defendants his exeeutors—that 
defendants sold said negroes. The plaintiff also proved that the said Terrill went to 
Louisiana in 1820, leaving all the negroes in question in Missouri. There was no 
proof offered of the actual or symbolical delivery of the negroes by Terrill to the 





eg 


ae 
ish dea <padteieaen ante 


SUPREME COURT OF MISSOURL 





Potter v. Gratiot. 








plaintiff, except the instrument ; and no evidence offered of any consideration being 
given by said plaintiff, other than that expressed on the face of said writing. 

Upon this evidence the defendant’s counsel prayed the Court to instruct the jury, 
that the said writing, as a gift, did not pass the title of the said negroes to the plain- 
tiff without a delivery of them. Secondly, that the said writing is not evidence of a 
sale of the negroes to the plaintiff, inasmuch as there is no consideration, good or 
valuable, expressed on the face of the writing, or proved by other testiinony 3 which 
instructions were given by the Court, and a verdict was found for the defendants, on 
which judgment was entered. 

The points which have been made in this Court, arise out of the construction of 
the above writing. 

First. It is contended that it is a good deed of gilt. 

Second. It is a good bill of sale. 

Third. That personal property being abroad, in a distant country, is passed by a 
delivery of the bill of sale, without an actual delivery of the property. 

The construction of written instruments is a matter of law. To be sure, when a 
writing is ambiguous, it may be explained by parol evidence; and the evidence and 
the instrument go before the jury, for their construction of both together. But when 
(370) the legal eifect of a writing is to be determined by what appears upon the 
face of it, there the constructicn of it is matter of law. 

In this case, we think, the Court below erred as to the construction of this instru- 
ment. We think it a good bill of sale ; and believe it to have been intended as such, 


by the parties to it. We think the fair interpretation of the paper to be, that he 
thereby, by that instrument, gives a bill of sale, &c. Suppose that the words, “ unto 
my nephew, Jacob Potter,” were tiaasposed to the end of that branch of the sen- 
tence which relates to the nezroes. It would then read, * I do give a bill of sale of 


seven negroes, names as follows: Fanny, &c., unto my nephew, Jacob Potter.” If 
the sentence was thus transposed, the meaning would be clear, that the bill of sale 
referred to the instrument then made. There is a sufficient consideration appearing 
upon the face of it, to support the sale. The residing of the nephew with the uncle, 
may as well be understood as forming the consideration for the transfer of the ne- 
groes as of the land. 

We are also of opinion that, as between the pariies to the bill of sale, the property 
in the negroes passed by the delivery of the bill of sale. The defendants in this 
case received the negroes as executors of Terrill, and stand precisely in his situation. 

The judgment below must be reversed, and a new tr.al awarded in the Court 
below ; and plaintiff must recover his costs on this writ of error. 
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(371) Rector, ADM’R oF LITTLE, v. RANKEN. 


1. An administrator can recover in assumpsit, for the use and occupation of the house 
of the intestate, after his death. 

2, When an administrator leases the property of an intestate, it is not necessary, in 
an action for rent, to show that the County Court gave him leave. 


IN ERROR from the Circuit Court of St. Louis county. 
Jones, J., delivered the opinion of the Court. 


This was an action on the case, brought by the plaintiff, as such adininistrator, for 
the use and occupation of certain p.emises in the town of St. Louis, by the defend- 
ant, and at his special instance and 1eyuest, and, by the permission of the plaintiff, 
held, occupied, and possessed, for a certain period of time, and alledging the defend- 
ant’s promise to pay, on request. To this declaration, a general demurrer was filed, 
which was sustained by the Court below; on which, error was brought. 

On the argument of the cause in this Court, the defendant’s counsel contended : 

First. That an action for use and occupation cannot be maintained in tiis State. 

Second. If it can, that the declaration ought to have been special, and a special 
assumpsit set forth ; and 

Third. Taat an administrator, as such, cannot sustain an action for rent, which 
accrued since the death of the intestate, the heir only having a right to sue. 

The record not stating the grounds on which the demurrer was sustained, this 
Court is to dec.de on the law of the case, as presented by the pleadings. 

In our op'nion, the de‘endant, instead of demurring to the declaration generally, 
ought to have plead to the action ; and, on the trial of the issue, if the plaintiif could 
not prove an express promise, but reliel on the implied assumpsit, he could then 
have submitted the question of law, whether, from the proof adduced, tie plaintiff 
would be entitled to a recovery in the the action, as brought. The rule being well 
(372) es‘a lished, that on a count of general indebitatus assumpsit, an express pro- 
mise may be given in evidence, the Court below ought to have overruled the demur- 
rer, so a3 to have given the plaintiff an opportunity of proving an express promise, 
or assumpsit. 

The next inquiry is, as to the authority of an administrator to bring an action for 
rent. 

There is no doubt that an administrator, by the common law, has no such authori- 
ty; but by the act of 12th January, 1822, (passed prior to the bringing of this ac- 
tion,) he is authorized to lease out, in the manner therein mentioned, the real estate 
of an iatestate, who shall have died without leaving known heirs or legal represen- 
tatives in the State. 

The defendant, however, contend:, that the plaintiff cannot avail himself of the 
provisions of this statute, under the declaration in the case, because it does not set 
forth the authority under which a lease (if such a one was given) wa3 made, and the 
permission of the County Court for the granting thereof. We do not think it abso- 
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lutely necessary, that the declaration should make the statements contended for; nor 
do we think it is competent for a party who has possessed and enjoyed premises, by 
the permission of, and under an agreement with, an administrator, to controvert his 
right to a recovery. 

Let the judgment of the Circuit Court be reversed, with costs, and the cause re- 
manded to that Court, with instructions to overrule the demurrer, and for further pro- 
ceedings therein, according to law. 





(373) REcTOR, ADM’R. v. PRICE. 


1. Where A. sold to B. one-third of his interest in two tracts of land, (of which he was 
joint owner with several others, and executed to B. a penal bond, binding himself 
to make a good title within three years, and took in payment $1000, and the resi- 
due in lands and lots—held, that if title is not made within the time, equity will 
not decree a specific performance against B. for either tract, although A. offered to 
make a gooil title to one, in time ; but will decree, that A. refund to B. the money 
paid, with interest, and pay the value of the lands conveyed to A. to which B. had 
good title ; altheugh B. had no title to two tracts, which formed more than one half 
of the consideration of the first sale, and knew, at the time of the contract, that 
the legal title to the lands sold by A. was in the United States, and to be procured. 
The value of the lands to be paid for by A. to be ascertained with reference to the 
time of the contract, and interest to be allowed. 

. Time is material; and after the time specified has elapsed, equity will not decree 
a specific performance of a contract, unless the party seeking it can show that he 
has made proper exertions to comply with his agreement, in time; nor unless the 
other party can be put in as good a situation, as if the agreement had been com- 
plied with at the time specified. 

. Specific performance will be decreed, where the party, by some act, has waived 
the materiality of time. 


IN CHANCERY. 


M°Grrk, C. J., delivered the opinion of the Court. 


This is a bill brought by Elias Rector, in his life-time, against Risdon H. Price. 

The bill goes for specific performance of a contract for the sale of land. It ap- 
pears by the bill, that on the 21st of June, 1816, or thereabouts, Rector, in company 
with Messrs. Riddle, Beckle & Sloo, purchased of the United States, 1984 acres of 
land, situate in the Illinois, of which Rector owned one-fourth part, and paid and 
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vbtained patents therefor, in the the year 181—. That shortly afterwards, Rector 
purchased of Justus Post, the undivided third part of 3540 96-100 acres in the Illi- 
uois, also, where the town of America stands, in all, 476 acres. That the land pur- 
chased of Post was entered, but not paid for, and Rector held Post’s bond, to make 
title as soon as patents could be obtained from the United States. That Rector, 
(374) in June 21st, 1816, sold to Price the third of his interest in the above land ; 
that is to say, 62 acres in the first tract, and 414 in the second parcel, for which Price 
paid him in land and money, as follows: eleven thousand nine hundred dollars in all ; 
sixteen hundred arpents of land in the county ot Howard, in Missouri, at the price of 
four thousand eight hundred dollars 5 one lot of land in the town of St. Louis, at the 
price of eight hundred dollars; five arpens of land, adjoining the town of St. Louis, 
at the price of two thousand five hundred dollars; three hundred and fifty acres of 
Jand, on an island in the Mississippi river, seven miles above St. Louis, for the price 
of two thousand eight hundred dollars; and the sum of one thousand dollars in cash. 
That, at the time of the contract, patents had not issued for said land. Rector gave 
his bond to Price, in the penalty of $23,800, conditioned to make to him a good title, 
free from all incumbrances, in three years from the date, or sooner, if patents could 
be obtained. That, at the time of the sale, it was well known to Price, that divers 
persons were interested in the entries of the lands, and that the ultimate time of 
inaking final payments, would not arrive within the three years limited for making 
the complete title, by Rector to Price, and that Rector intended to accelerate the 
payments. That, immediately after the sale, Price took possession of the land, and 
has ever since remained in possession. That Price had perfect knowledge of the 
quality, situation, and value of the land, and expressly denies misrepresentation to 
him. That, at the time of the sale, the complainant entertained a well founded hope 
that patents would have issued from the United States, in time to have saved his bond, 
and that, in this, complainant was disappointed. That, being anxious to save his 
bond from forfeiture, he did, on the day his bond was out, make and tender to Price, 
a deed in fee simple, for said land, and that the patent had not yet issued for the land, 
nor had Post paid to the United States the money due on said land. That Price re- 
fused to accept said deed, and sued on said bond immediately, and recovered the 
penalty of 23,8003 and that Price is about to take out execution thereon. That in 
(375) March, 1821, as complainant was informed, final payments were made by Post, 
and patents issued, but not come to Post’s hands. Post, on the Ist May, 1821, made 
a deed of the land to Rector, and that he, on 20th June of the same year, and still 
before the arrival of the patents, made and executed another deed to Price, for the 
land, which was also refused. 


The bill then states, that Price had failed to convey to him one tract of land in 
payment, at $2,800, and that the title to the 1600 arpents tract, had entirely failed, 
Which was sold to him at $4,800, and that these two sums he was in danger of losing 
by reason of Price’s insolvency. 

And also, that a conditional division of lots, in the town of America, was made 
between him, Price, and others, setting apart the part Price should have, in the event 
it should be decreed that Price should take the land. ; 


The bill then states, that the 62 acres he sold to Price, out of the tract entered by 
Riddle & Co. had been long patented, and that the complainant had offered to make 
Price a title to that, but does not show, whether the patents issued for that part, be- 
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fore or since the bond became forfeited, nor whether before or since that period, the 
deed was offered. 

The bill then prays a specific performance, and that Price may be compelled to 
take the land, and that he be enjoined, on the judgment at law, and for general relief. 

The supplemental bill states, that the patents have come to hand. This bill was 
filed August, 1822. 

The defendant’s answer admits the purchases made as stated in the bill; admits the 
judgment at law, and that he is about to take out execution; denies taking possession 
of the land; admits he knew of the nature of Rector’s title, and asserts, he refused 
to purchase, unless Rector would bind himself to make title within three years, at 
most. 

The answer denies all knowledge of situation, except from Rector ; and in answer 
to that part of the bill, which calls an answer, if any misrepresentation was made, 
answers and charges: : 

First. That the plan of the town, exhibited to him at the time of the purchase, is 
(376) not the one on which the town was afterwards laid off, by which his number 
of lots were diminished. 

Second. That the town scite is not high and dry, as represented to him by Rector. 

Third. Misrepresentations about intended improvement, and a canal. 

The answer charges it to have been Rector’s own fault, that the patents did not 
issue in time to save the bond, and shows large sums of money were received of Price 
and T. Douglass, in payment for the same land ; and insists, that, with that money, 
Rector ought to have paid the United States, and obtained the patents. 

The answer admits, Rector tendered the deeds, and that he refused to take them, 
because Rector had no title ; admits the recovery on the bond, and charges that Rector 
vexatiously delayed him in his recovery, say two years, and caused the defendant to 
expend large sums of money, &c.; admits patents may have issued, but insists, he 
ought not now to be compelled to take the land. 

The defendant admits his inability to convey good titles for the two tracts men- 
tioned, and offers to deduct the price of them, with interest, from the sui equitably 
due him. 

There were some depositions in this case, that will be noticed in their proper place, 
if deemed material. 

The complainant relies on the following points, for a decree. 

First. That, in this case, time is not material. 

Second. That when it is not material, equity always relieves against a forfeiture. 

Third. That when the title of the vendor is incomplete, at the time of the sale, and 
that fact is known to the vendee, a Court of Equity will give time to complete the 
titie, and not dismiss the bill. 

Fourth. That, in equity, if a good title can be made at the time of the decree, it 
is enough. 

Fifth. That when the vendee is let into possession, at the time of the contract, or 
immediately after, a specific performance will never be refused on the objection of 
time having passed. 

(377) Sixth. That no change of value, after the contract made, can be an objec- 
tion to a specific performance. 

Seventh. The rule, that equity will not specifically enforce a hard bargain, is to be 
understood with reference to the time of the contract, not the decree. 
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Eighth. That where the value, ideal or real, is known to both parties at the time 
of the contract, equity holds it to be fair and never hard. 

Ninth. That as to quality and value, the rule is caveat emptor. 

Tenth. It is doubtful if the parties themselves can make time in equity material, 
so as to tie up the hands of the Court. 

Eleventh. That a total failure of consideration is no bar to a specific performance. 

The defendant resists the decree of a specific performance, on the following ob- 
jections ¢ 
"First. Because the complainant’s own bill shows no equity. 

Second. Because he insists that time, in this case, was deemed by the parties to be 
material, and that this appears from the terms of the contract, the nature of the 
transaction, and from the evidence. 

Third. Because Rector has not used reasonable diligence in procuring the patents ; 
he has not done all in his power to perform his partvof the contract; but on the con- 
trary, has been guilty of gross negligence. 

fourth. Because the value of the land has greatly fallen, and Price cannot now be 
placed in as good a condition as he would have been, had Rector made title as soon 
as he might have done. 

Vifth. Because Price was deceived as to the situation of the town, as to the quali- 
ty of the land, and the plan on which it was ultimately laid off. 

Sixth. Because the Court cannot now do complete justice, by decreeing a specific 
periormance, 

The extent of the damage done Price by Rector’s delay, cannot be ascertained so 
as to make compensation. 

The whole of the case seems to resolve itself into three main points : 

(378) First. Is time, in this case, material, and of the essence of the contract? 

Second. If it is, has Price, by any act of his, waived the materiality of the time ? 
and 

Third. If he has not, shall the defendant be compelled to take that part of the 
land to which Rector had a good title ? 

As to the first point, “ is time, in this case, material?” It would seem, from prin- 
ciple, that time, in all contracts, ought to be considered material; for that, when a 
person is about to enter into a contract, it is for him to consider what time is neces- 
sary to enable him to perform his agreement; and when the time is fixed, it is as 
much a part of his promise that he will do the act within the time, as it is a part of 
the promise that he will do the act itself. At law, if a man promise to deliver a 
horse on a certain day, and the day elapse without the delivery of the horse, the 
contract is broken, and the offer to deliver the horse afterwards, will never make 
amends for the violated promise. And why is itso? Because the time is as much 
a part of the contract as the act to be done. 

Men are induced to part with their property and money, as a consideration for acts 
to be done, not because they believe that the thing to be done will be of advantage 
to them, if done at some time or other, in the period of a long life ; but because 
they are persuaded, if the thing is done in a given period, it will be of benefit. 
Hence it is that time generally enters into contracts. 

Suppose the law was, that time, in contracts, should in no case be material ; what 
would be the consequence? It would be that none would be found to part with 
money or property, in consideration of promises, and acts to be performed in future ; 
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nor, on the other hand, would any thing to be done precede its recompense. And 
as, in the nature of things, all corresponding acts and things cannot be simultaneous, 
all mutual intercourse would cease. That the law should be otherwise, is wise, just 
and good. 

That time, in law, is material, cannot be disputed. Now, if it is of importance 
(379) in a Court of Law, that time should be deemed material, it should be of equal 
importance in a Court of Equity, and never should be adjudged otherwise, unless it 
be to effect some great end of justice, to save a party from injury when he is not, in 
good conscience, in default, and the other party can be placed in the same situation, 
or as good a situation as he would have been in, had the agreement been performed 
in due time. 

How a Court of Equity can exactly know how good a situation the obligee would 
have been in, had the agreement been performed in due time, is a question very diffi- 
cult to determine. Courts of Equity should, therefore, see their way extremely 
clear, before they exercise this branch of their equitable power. 

That Courts of Equity have interfered, and decreed a specific performance, and 
compelled a vendee to take his bargain, after the time had elapsed, is a proposition 
too old to be now disputed. But they have always done it under the influence of a 
watchful eye, and have required the party seeking, to be relieved against his broken 
agreement, and the lapse of time to show, not only that the other party can be 
placed in statu quo, but that he, on his part, was at all times desirous 5 not only de- 
sirous, but at all times actively diligent to perform his agreement ; and that, notwith- 
standing he was prevented by intervening obstacles, which he, as a desirous, actively 
diligent man, could not remove. 

We will examine a case, and see what the Court required, and how far it went. 

The first case cited by complainant, is Gibson v. Patterson, which is shown to 
have been mis-reported, in 1 .dikins, 12, (see 1 Johns. Chancery Rep. 570, Benedict 
v. Lynch, Sugden, L. V. 279). 

This case of Patterson and Gibson, is now holden not to be law. The first case 
cited, for the complainant to prove time is not material, is the case of Wynn v. Mor- 
gan, 7 Ves. Jr., 202. In this case a bill was brought by the vendor, to enforce a spe- 
cific performance. It was admitted in this case, that time was material, but that the 
objection taken by the vendee was not as to time, but as to the title ; and he made 
(380) that objection within the time, and when the bill was brought, he made the 
same objection, and no other. 

The master of the rolls decreed aspecific performance, on the ground, that the de- 
fendant made no objection as to time, but as to title; and now that the title was 
clear, the objection was no longer available. 

It is not to be denied, that Courts of Equity have went very far on this subject of 
time, always requiring due diligence, proper exertions, and no waiver; and almost 
every case seems to depend on its peculiar circumstances. 

In this case, the parties themselves seem to have deemed time material, and we 
cannot say it is not so to this point, to wit: the materiality of time. The best and 
most satisfactory case to be found, is in 1 Johns. Ch. Rep., 370. 

In the case before the Court, we cannot doubt as to time being material, and of 
the essence of the contract. Both parties knew the state of the title, and with this 
knowledge, Price agreed to give three years, at most to complete the title, and Rec- 
or, under this same knowledge, obliged himself, within three years, at most, to clear 
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out the title, and to make a good one to Price. If Rector had met with new diffi- 
culties in the meantime, such as he could not surmount by anxious, active and well 
directed diligence, then he might apply for relief; but he has met with none, and it 
will not do to say, Post would not pay the money on the land, therefore the patents 
could not issue. 

Both parties, at the time of the contract, knew Rector had no means of compel- 
ling Post to pay the money to government within the three years. ‘The failure of 
Post to pay the money within the three years, was an event the parties provided 
against. 

We cannot say, that in this, the time when, as well as the thing to be done, are 
not equally material. We will now inquire if Price, by any act of his, has waived 
the time, and showed a disposition to go on with the agreement. ‘The only evidence 
on this point is, that Price paid part of the Surveyor’s fees for laying off the town 
on the first plan. This, of itself, is no waiver of the time; it only shows, Price at 
that time expected the contract to be carried into effect ; and this payment was made 
(381) long before the time had expired. 

It is said, Price was let into the enjoyment of the land, and that this is a waiver of 
the time. ‘There is no evidence that Price was in the enjoyment, or did any act 
that was equivalent thereto. We cannot see, therefore, how there was any waiver 
of the time, with respect to this matter. : 

As to the third point, shall Price be compelled to take the 62 acres, to which 
Kector had title ? 

The rule of Jaw on this point appears to be, that, when an estate is sold in lots or 
separate parcels, to some of which the vendor can make title, and as to some he can- 
not, the purchaser shall take those to which title can be made, because each lot con- 
stitutes a separate sale: see Sug. L. V., 2093 and if the Jots are so complicated with 
the others, a decree pro tanto will not be made. Apply this rule to the case before 
the Court. Price purchased 476 acres, all together, and Rector could only make a 
title to 62 acres, and the whole constituted only one purchase 3 and we cannot say 
the 62 acres were the main object of the purchase, and that lands of equal value in 
the neighborhood would do as well: see Sug. L. ¥., 216. We are, therefore, of 
opinion, there can be no decree pro tanto. 

‘This Court is also of opinion, that the complainant has been guilty of such negli- 
cence, that he is not entitled to the relief in a Court of Equity. 

It has been insisted on the part of Price, that the contract ought to be entirely re- 
scinded in his behalf. ‘The circumstances of the case will not warrant that deciec. 

It is furthermore the opinion of this Court, that Rector’s executor’ pay to said 
Price, the sum of one thousand dollars, with interest at the rate of six per cent. per 
annum, from the 2ist day of June, in the year 1816, till paid; and that said execu- 
tors do further pay to said Price, the value of the five arpents of land adjoining St. 
luis, and also the value of the lot of land in St. Louis, which said three items con- 
stituted part of the consideration which Price gave to Rector for the purchase, 
which value is to be referred to the 2Ist day of June, in the year 1816, with interest 
thereon, at the rate of six per cent. per annum till pail ; which value is to he as- 
(382) sessed by a jury, or by this Court, if a jury is not required; and that the in- 
Junction in this case be perpetual, as to all but the aforesaid sums, and as to the 
aforesaid sums, that it be dissolved ; and that, as to the island tract, and the 1600 
acre tract in the county of Howard, the decree in this case be without prejudice. 


23* 





SUPREME COURT OF MISSOURI. 





Reetor v. Price. 





Jones, J, 


A majority of the Court having, in the opinion delivered by them, given a state- 
ment of the proceedings in the case, I think it unnecessary for me to take any fur- 
ther notice of them, than merely to observe, that this was a bill filed by the com- 
plainant, praying for the specific performance of an agreement between the parties, 
for the sale of certain lands in the State of Illinois, which Rector had given his bond, 
under a penalty, to convey to Price, at a day long since passed, but before which, 
patents were to issue from the United States. On this bond, Price had brought an 
action at law against Rector, and recovered judgment for the penalty. It further ap- 
pears, that Price had conveyed to Rector a tract of 1600 arpents of land in Howard 
county, for the sum of $4,800, and executed his bond to make a good title, and to 
convey to him a tract of 350 acres of land, situate in an island in the Mississippi 
river, in the penalty of $5,600 ; the title to which two tracts, Price, by his answer, 
admitted he could not make, and offering to defalk or set off the said sum of $4,800, 
and also the sum of $2,800, the true consideration for the island tract, from the judg- 
ment recovered by Price against Rector. 


It also appears, that subsequent to the obtaining of the judgment at law, by Price 
against Rector, and before the filing of the supplemental bill, a patent had been 
issued for the Illinois tract, which Rector was to convey to Price, and that Rector 
had then tendered to Price a conveyance thereof, duly executed, which Price refused 
to accept of, alledging, that the time in which this patent was, by the condition of 
the bond, to have been issued, was material to him; so that, the first and principal 


question in the cause, rests upon this point, viz: the materiality of time. 


A number of decisions, as well of the American as of the English Courts, 
(383) have been cited by each of the parties, as to the various circumstances, in 
which time was, or was not deemed material ; and, as, from all the cited cases, it is 
evident to me, that the Courts decided on each of these according to their various 
circumstances and merits, I shall examine into those attendant on the cause before 
the Court. 

Had it rested entirely on the bond from Rector to Price, for the conveyance of the 
tract of land in the Illinois, my opinion would be that time was in nowise material, 
as it does not appear from the testimony in the cause, or otherwise, that Price sus 
tained any loss, damage or injury, by reason of the patents not having been issued by 
the time specified in the condition of the bond. But as, in so doing, Price would be 
left liable to Rector, on his covenant and bond, for the conveyance of the tract in 
Howard county and the isiand tract, I think that, for the purpose of doing complete 
justice between the parties, time ought to be considered as somewhat material in the 
decision of the case. Material, however, as I consider it to be, it is not my opinion 
that the contract should be eutirely rescinded, or a specific performance in toto de- 
creed. On the contrary, I thiak such a decree ought to be made, as will be equitable 
between the parties. This can be done by decreeing that Price shall retain and have 
conveyed to him such a portion of the 476 acre tract in the Illinois, which he agreed 
to purchase of Rector, at the sum of $4,300, which was paid by the former to. the 
latter at the time of the execution of the bond, as bears to the sum of $11,900, the 
agreed consideration for the whole of that tract; and that Reeter should retain the 
balance thereof, in lieu and in full satisfaction of the two traets which Price has en- 
tirely failed to make a title to. This may be objected to, on the ground that Price 
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ought not to be obliged to take an undivided interest or share in that tract; but this 
objection will, in my opinion, vanish, when it is considered that the 476 acre tract, 
which Price bought of Rector, was only an undivided third part or share of a larger 
tract which Rector held at the time of the contract. Such a decree would not, it is 
true, place the parties exactly in the situation they were in, (nor, in my opinion, can 
any one be formed as will place them in that situation,) but it will place them as 
(384) nearly so as the equitable circumstances of the case will admit of. The ap- 
parent object of the parties seem to have been a mutual speculation; that, on the 
part of Rector, on the value of the property he was to receive of Price; and that, 
on the part of Price, his being interested in a large town, or city, which was to be 
laid out on the tract agreed to be conveyed to him, from the sale of lots, wherein 
great expectations of Jarge profits were contemplated. 

3ut these expectations not having been realized, and thé bargain on that account 
being thought a losing one, Price seeks for a rescinding of the contract, as to this 
tract of land, and insists on the advantage he has obtained at law, by a breach of the 
condition of the bond. Had the reverse been the case, and the speculation in the 
sale of lots turned out to have been such an advantageous one as was then expected, 
it cannot be believed that any complaints would have been made, or action brought 
on the bond, on account of the patents not having issued in time. But if, on the 
contrary, Rector would rather have paid the penalty of his-bond than make his con- 
veyance, no one can doubt but that Price would, in that case, have filed his bill to 
compel Rector to make such conveyance, which would be decreed accordingly. 

It has been contended that a party, seeking»to be relieved from the penalty of his 
bond, for a breach in the condition, ought to show not only that the other party may 
be placed in statu quo, but that he was anxious and diligent to perform his contract ; 
and that, although he might have been prevented from so doing by obstacles which 
he could not remove, it would not avail him any thing. - I readily admit that due 
diligence ought to be made use of by the party seeking relief; but whether Rector 
eviuced any such diligence, must be callected from the proof in the cause, which, to 
ie, are satisfactory that he did. From Col. Post’s testimony it appears that Rector 
frequently, before the bond became forfeited, applied to him to take the proper steps 
to have the patent issued, offering to pay and advance that part of the instalments 
due to the government, which Rector, by his agreement with Post, was to make ; 
(385) and as a further proof of his diligence im doing all that he could, it is alledged 
in the bill and admitted in the answer, that Rector, on the day specified in the con- 
dition of the bond, for the issuing of the patent, executed a conveyance, with 
covenant of general warranty, for the lands, and tendered the same to Price, who 
refused to accept of it. But I cannot agree that obstacles, which Rector could not 
prevent or remove, are not, in equity, a sufficient excuse for not complying with the 
condition of his bond on the given day. 

Both the parties, when the contract was entered into, knew the state of the title ; 
that it was to come from Col. Post, (from whom Rector purchased,) who, having 
entered the land in the United States’? Land Office, and paid the first instalment, had 
four years to make payment of the three other instalments ; the last, subsequent to 
the three years expressed in the condition of the bond from Rector, for the issuing of 
the patent. As, therefore, Price knew that the completion of the title depended on 
Post’s making payments to the government, I do not conceive that a Court of Equity 
ought (on account of Post’s default in making payment, and which Reetor could 
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have no means of compelling him to make at an earlier period,) to refuse granting 
some relief in the premises ; and the more especially so as Post, in his deposition, 
says that the failure in procuring the patent in time, was to be aftributed entirely to 
him, Post, and not to Rector. 

If it were incumbent on a party, seeking relief from a penalty, to show that the 
other party may be placed in statu quo, few indeed would be the cases where any 
relief could be obtained ; and it is but seldom that a Court of Chancery ever can, 
by its decree, place the parties in that situation. Where, however, the parties can- 
not be placed in statu quo, a Court of Equity will endeavor to put them as nearly so 
as the circumstances of the case will admit of. 

In this case it is impossible to do so, as no proof, nor, indeed, allegations, have 
been inade as to any loss or damage which Rector may have sustained by the failure 
on the part of Price, in making a title to the tract in Howard county, and the 
(386) island tract; decreeing, therefore, that Rector should pay to Price the value of 
the mound tract and the lot in town, without, at the same time, decreeing that Price 
should pay to Rector the value of the tract in Howard county, and the island tract, 
would not in my opinion, be doing either justice to the parties, nor placing them in 
statu quo; the one will have his damages assessed to him, but the other will not. 

An important inquiry in this cause is, whether Price was ever in possession of the 
tract sold him; for if he was, it will form an additional equity in favor of the com- 
plainant. ‘The evidence on this point is by no means explicit, but, in my opinion, is 
sufficiently so to show, that Price was in such possession, at least from the time of 
the survey made by Mr. Brown, in the fall of 1816. He was employed by Rector, 
on beha!f of a large company, to lay off the town on the first plan; and that Price, 
as one of the company, paid his proportion of the expenses. He must, therefore, 
have then considered himself as the owner and possessor of that part of it which had 
been laid off for him; and that he considered himself as such, and in full possession, 
is further evinced by other proofs, which tend to show, that after his share was so 
jaid off, he found great fault with some of the lots assigned to him, on account of 
their being broken with gullies, and sometimes overflowed by the river Ohio; and 
proposed to Rector to exchange those lots for others, which he, Rector, owned, and 
which were not liable to these objections ; but which proposal was not acceded to ; 
Price wanting an equal number of lots, and Rector refusing to give any more than 
lots of equal value. If Price did not know what particular lots he owned, and was 
not then in possession, he could not have wished to have exchanged some of them 
for others. 

According to the more modern decisions, it is ruled, that where a contracting party 
is not guilty of gross negligence, a Court of Equity will lend its aid to the comple- 
tion of the contract, although the time for fulfilling of it had elapsed: Fordice v. 
Ford, 4 Bro. C. C. 494. And as to neglect or delay, in making out a title at the 
(387) times specified in contracts, it may, as expressed by Sugden, in his Law of 
Vendors, p. 249, be laid down as a general proposition, that a delay, accounted for on 
this ground, will not prevent a specific performance being decreed, where the time 
fixed upon for contpleting the contract, is not material. Indeed, where time is not 
material, and fhe title is bad, but the defect can be cured, if the vendee is unwilling 
fo stay, the vendor should file a bill in equity to enforce the performance of the con- 
tract: 6 Vez. Jun. 655, Jenkins v. Hill; 10 Vez. Jun. 315, Matlock v. Buller; for it 
is sufficient, if the party entering into articles to sell, has a good title at the time of 
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the decree ; the discretion of the Court being in all these cases to enquire, whether 
the seller can, not whether he could, make a title at the time of the agreement. This 
principle was followed in a case of frequent reference, Langford v. Pitt, 2 P. Wms. 


629, and in a late casey Wynn v. Morgan, 7 Vez. Jun. 202. The vendor, at the time 
he filed a bill for specific performance, had only a term of years, in the estate of 
which he had articled to sell the fee simple, and after the bill filed, procured the tee 
by ineans of an act of parliament; and as the day on which the contract was to be 
carried into execution, Was not material, a specific performance was decreed. In an 
early case, 2 P. Wms. 631, Lord Starmont v. Sir Thomas Moore, the saine doctrine 
is laid down. In that case, the vendor could not make a title, the reversion in fee 
being in the crown, and yet the Court indulged him with time, more than once, for 
vetting in the title from the crown, which could not be effected without an act of 
parliament, to be obtained the following sessions ; however, it was at length procured, 
and the vendee decreed to be the purchaser. 

No proof having been adduced, that Price suffered any loss, damage, or injury, on 
account of the patents not having been issued before the time specified in the condi- 
tion of the bond, it became immaterial at what time it did really issue, so as it was 
before a decree passed. Price was in possession, and could, from aught that appears 
to the contrary, have disposed of his lots as advantageously, as well before as subse- 
(388) quent to the issuing of the patent; which is additional reason with me, that a 
~pecific execution should be decreed, of so much of the contract, as from the equita- 
ble circumstances of the whole case, ought to be carried into effect. This, in my 
vpinion, can be no better effected, than by decreeing, that Price should take and re- 
tain so much of the Illinois tract of 476 acres, sold to him by Rector, at the sum of 
$1300, (being the amount total, as well by the cash paid down, as the stipulated 
value of the mound tract and lot in St. Louis,) bears to the sum of $11,900, the value 
iwreed upon for the Illinois tract; that Rector should hold and retain the remainder 
of that tract, in full satisfaction of the two tracts which Price sold Rector, and to 
which he can make no title; that Rector, or his heirs, should re-convey to Price all 
their right to the Howard county tract, of 1600 arpents, and deliver up to be can- 
celled, any securities which Price may have given Rector, for the conveyance of the 
Island tract. Such a decree will, in my opinion, be a just and equitable one between 
the parties; but as a majority of the Court think otherwise, their opinion must pre- 
vail, and the injunction be perpetuated, in part, and dissolved for the residue, con- 
formably to the opinion of such majority of the Court. 

The costs, in the action at law, brought by Price v. Rector, should, I think, be paid 
by Rector; and those in tne action at law, brought by Rector v. Price, should be paid 
by Price. The costs in equity, in my opinion, ought to be paid by the parties, in 
equal proportions. Rector ought not to pay them wholly, as he was forced into 
equity, to be relieved from the judgment against him at law, which, at this time, 
amounts to upwards of $32,000. 





Decisions of the Supreme Court of Missouri, 
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Hucues v. TonG AND HUBARDEAU. 


Where a deed of mortgage purports to have been executed by two or more persons, 
wilh but one seal a deniurrer will not lie for that cause, and it can only be taken 
advantage of by plea of non est fictum. 


ERROR from Ste. Genevieve Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


This was on a petition to foreclose a mortgage. The case was, that Tong and Hu- 
bardeau made a mortgage of certain lands to Hughes 3; and on a petition filed under 
the statute, to foreclose the mortgage, and have the premises sold, the defendants ap- 
peared, and to the petition filed a general demurrer ; which demurrer was sustained, 
and judgment for the defendants; to reverse which, the cause is brought here. The 
error assigned, is, that judgment should have been for the plaintiff. The advantage 
intended to be taken by the defendants, was, that this mortgage had but one seal ; 
but here no oyer was craved of the deed, consequently it is not before the Court at 
all ; yet the Court below seems to bave taken notice of it, because it appears, the 
plaintiff gave a copy thereof, with his petition. ‘This was no oyer}; therefore, the 
paper was not before the Court. But suppose oyer had been craved and given ; yet 
a general demurrer would have been unavailing, because we may adopt the same 
(390) seal 3 and if, in fact, one never did seal it, he cannot take advantage thereof by 
general demurrer, but must plead non est factum. This point was decided by the 
Court in two cases at St. Louis. The first was the case of Fletcher v. Van Zant; 
the other was the case of Wilkins, &c., v. Thomas M’Knight, and J. M’Knight and 
T. Brady. 
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The judgment of the Cireuit Court is reversed, with costs; and this Court, pro- 
ceeding to give such judgment as the Court below ought to have given, do decree a 
sale of the mortgaged premises, &c. 





RussExLL v. THORN AND CARPENTER. 


When A. permits B, to live on his land to take care of it, a trespass committed by C., 
is against the rights of A., and he can sustain his action. 


PetTiBoNnE, J., delivered the opinion of the Court. 


this was an action of trespass quare clausam fregit, brought in the Circuit Court 
tor Cape Girardeau county. Plea, not guilty; verdict and judgment for defendants. 
lhe error complained of, is, in rejecting some testimony given on the part of the 
plaintiff, which is set forth in the bill of exceptions, and is, in substance, as follows : 
that plaintiff, on the trial, examined one Samuel Parker as a witness for him, who 
stated, that he applied to James Russell, as agent of the plaintiff, to lease the land on 
which the trespass complained of was committed; that James Russell, refused to 
lease to him, but proposed to let him live upon the premises, if he would take care 
aud keep possession of the place forthe said William, and prevent other persons froin 
ving damage thereto, until the said plaintiff should come; to which he, witness, 
agreed, and accordingly removed upon the premises ; and while so taking care of said 
premises, the trespasses complained of were committed by defendants ; that witness 
informed them, that he was directed by plaintiff to forwarn any person from doing 
any injury to the premises, and did forbid them, &c. The plaintiff also examined 
James Russell, who stated, that the premises in question were claimed by William 


Russell, by virtue of a purchase from the United States; and that he, as the agent of 


plaintiff, paid the money for said land to the Receiver of public monies at Jackson, 
tud that, as the agent of said plaintiff, he had put Samuel Parker upon the premises 
for the purpose of taking care of, and preventing injury to said premises, for said 
plaintiff. 

After the foregoing testimony had been given, the defendant’s counsel moved the 
Court to exclude said evidence from the jury, which motion the Court sustained, and 
instructed the jury that there was no evidence on the part of the plaintiff legally be- 
fore them; to which opinion and instruction the plaintiff, by his counsel, excepted. 
lhe only question presented to this Court is, whether the foregoing evidence was 
properly excluded from the jury. We are at a loss to conjecture on what ground it 
was deemed incompetent testimony. The evidence was certainly proper to show 
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the nature of Parker’s possession; and if the jury believed that he was the mere 
servant or agent of the plaintiff, keeping the possession for him, they might be au- 
thorized, from this evidence, to find for the plaintiff; because in that case, the 
possession of Parker would be the possession of Russell; and possession as against 
a naked wrong-doer, is sufficient to eniitle a person to maintain trespass. The de- 
fendants in this case set up no title. If the plaintiff was in possession, and the 
defendants broke in upon that possession, the plaintiff has a right to this action. 
This evidence was proper to go to the jury, to prove his possession and the trespass 
of the defendants. Whether it would have been satisfactory to them to establish 
those points, is not for this Court to judge. It is sufficient that they might have in- 
ferred those facts from the evidence excluded. . We are of opinion, therefore, that 
the Court erred in excluding the evidence from the jury. 

(392) The judgment of the Court below must be reversed, and the cause remand- 
ed for a new trial; and the plaintiff must recover his costs in this Court. 


HvussLe v. PATTERSON. 


Upon the return of the jury with their verdict, either party has the right to cause 
the jury to be polled, and a refusal by the Courtiserror. Similiters may be added 
at any time. 


PetTiponk, J., delivered the opinion of the Court. 


This was an action of slander, brought in the Circuit Court for the county of 
Wayne, by the defendant in error, against the plaintiff in error. Plea, not guilty; 
on which the cause was tried, and verdict and judgment for the plaintiff below. 
There was no similiter to the plea of not guilty. Upon the return of the jury to the 
bar with their verdict, and after the rendering of the verdict, and before it was re- 
corded, the defendant moved the Court below for leave to poll the jury, which motion 
was denied. We are of opinion that the Court below erred in not permitting the 
defendant to poll the jury ; and for this reason. 

The judgment must be reversed, and the cause remanded to the Court below for a 
new trial; and the plaintiff in error must recover his costs in error. The want of a 
similiter is not such an error as the Court will notice, after verdict: 1 Wash. 363, 
It is a matter of course to add it to the general issue, and may be done by the plain- 
tiff, even now. 
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(393) BENTON v. BROWN AND PRrikEst. 


i. Sci. fa. lies ona bail bond. A bail bond may be assigned by the Sheriff, to the 
plaintiff in the first suit. 

2. The venue laid in the margin, or in the commencement of the declaration, draws 
to itself the trial of all transitory matters, alledged in the subsequent pleadings. 


ERROR from Cape Girardeau Circuit Court. 
M’Girk, C, J., delivered the opinion of the Court. 


This was a sci. fa. ona bail bond. The sci. fa. showed, the bond was taken in a 
case in Cape Girardeau county, and the sci. fa. is brought in that county. The sci. 
fa. alledges, the bail bond was assigned by the Sheriff to the plaintiff; but does not 
lay a venue for the assignment; but the venue laid for the making the bond, is Cape 
Girardeau county. To the sci. fa. there was a general demurrer, and the demurrer 
was sustained, and judgment for the defendants. In the assignment of errors, and 
the argument of the cause, three points are made and relied on to sustain the judg- 
ment of the Court below. 

First. That a sci. fa. will not lie on a bail bond. 

Second. That the bail bond is not assignable. 

Third. That there is no venue laid in the sci. fa. where the assignment was made. 

As to the first point, it has more than once been decided by this Court, that a sci. 
fa. will lie on a bail bond. As to the second point, it has also been decided by this 
Court, that the bond is assignable by the Sheriff to the plaintiff in the action. As to 
the third point, we find the law to be, that where there is a venue laid in the margin 
of the declaration, or in the commencement, that shall be the venue for all other 
matters (requiring a venue, but having none special) contained in the declaration. 
Here there is a sufficient venue in the commencement of the sci. fa. 

The judgment of the Circuit Court is reversed, with costs; and this Court, pro- 
ceeding to give such judgment as the Court below ought to have given, order, that 
judgment be rendered here that the plaintiff have his damages, costs, &c. 
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(394) 





An executor cannot prosecute a writ of error on a judgment obtained in the life time 
of the testator, unless the death of the testator be suggested of record. 








ERROR from Ste. Genevieve Circuit Court. 






M’Grrk, C. J., delivered the opinion of the Court. 









This was an action of replevin, to recover a slave. Plea, property in the defend- 
ant; verdict and judgment for the defendant. This writ of error was brought by 
Joel Childers, the plaintiff in the Court below. There is no suggestion of the death 
of the plaintiff, and yet the assignment of errors is by a person styling himself 
executor. Regularly, this suit is abated, if Joel Childers is dead, as it has not been 








revived by his representative. The law is, where errors are not assigned in due time, 





the Court shall affirm or dismiss. The assignment in this case is,as if no assignment 






had been made. We have carefully examined the record, to see if we can affirm the 





judgement. We are of opinion, there is no error in the record, and 
Juag , 






Judgment must be affirmed, with costs. 
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CABANNE AND SoOULARD, 


A judgment ona demurrer to a declaration, after leave to amend, and when the 
plaintiff refused to join in demurrer, is erroneous. 






PeTTiZonE, J., delivered the opinion of the Court. 






This was an action of covenant, brought in the New Madrid Circuit Court. At 
the return term of the writ, the plaintiff obtained leave to amend his declaration. 
At the same term, before any amended declaration was filed, the defendants filed a 
(395) demurrer to the original declaration. The plaintiff’s attorney refused to jois 
in the demurrer ; and thereupon, the Court gave judgment against the plaintiffs, in 
the form following: It is, therefore, considered by the Court, that the declaration be 
adjudged insufficient, and that the defendant recover of the plaintiffs his costs about 
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the demurrer in this behalf expended. This judgment is clearly bad. If a plaintiff 
failed to join in a demurrer, or to file his replication, or other pleading, the only 
judgment which can be taken against him, is a judgment of non pros. Such is the 
English practice, and such is the rule prescribed by our statute, which says, that if, 
at any time, a plaintiff shall fail to file his replication, or other pleading, within the 
time, &c., judgment of non pros. may be signed for such omission, &c.: Vide acts of 
Nov. session, 1821, p. 82, sec. 25. 

The judgment of the Court below must be reversed, with costs; and this Court, 
proceeding to give such judgment as the Court below ought to have given, do give a 
judgment of non pros. against the said plaintiffs, and that the defendant recover his 
costs in the Court below. 


RAMSEY, EXECUTOR OF Brapy, v. WALTHAN, ADM’R OF WALTHAN. 


i. When a request is necessary to give a party a right to sue, such request must be 
specially stated in the declaration. 

2. A covenant to B. by C. to pay a specific sum of money, or to return a certain bond 
when called on by B., is a conditional covenant in favor of B., and he may claim 
the money or the bond. 


PeTTIBONE, J., delivered the opinion of the Court. 


This was an action of covenant, brought in the Circuit Court of New Madrid, by 
the defendant in error against the plaintiff in error. The declaration set out the cov- 
395) enant, in substance, as follows: that Brady, in his lifetime, at the county of 
New Madrid, by his deed bearing date, &c., covenanted with Aquilla Walthan, the 
intestate, in his lifetime, to pay him the sum of one dollar and twenty-five cents per 
rpent, for the quantity of three hundred arpents of land, (being the quantity con- 
tained in a bond the said Aquilla then held on Edward Robertson, which the said 
Brady, on the date aforesaid, by his aforesaid deed, acknowledged to have received 
of said Aquilla,) or to return said bond to said Aquilla, when called on so to do by 
said Aquilla. Breach assigned, that Brady, in his life, did not either return the said 
bond, though often called on so to do, or pay the said money; nor has the adminis- 
trator, &c. There was a general demurrer to the declaration, which was overruled, 
and judgment given for the plaintiff, for the amount of the money due for the land. 
Error brought by defendant to reverse that judgment. 
The point relied on is, that the declaration is bad, as it does not contain any special 
request to return the bond or pay the money. ‘The rule of law is, that whenever a 
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request is necessary to be made, to give the party a right to sue, then it must be spe- 
cially stated in the declaration, and proved on the trial; and the general allegation, 
that he had been often requested, is not sufficient: 1 Chit. Pl.,p. 322. But where the 
declaration is on a contract to pay a precedent debt or duty, no request need be stated 
or proved. The construction which we think must be put upon the covenant, set 
out in the plaintiff’s declaration, is, that it is not a conditional covenant in favor of 
the defendant. The condition is in favor of the plaintiff, that, if the money is not 
paid, he may reclaim his bond. The defendant is absolutely and unconditionally 
bound to pay the money, and could not discharge himself by tendering to return the 
bond. The plaintiff might have sued upon the covenant to pay the money, without 
any reference to the bond. If this is the right construction of the covenant, here 
was a right of action existing, independent of any request; of course no special re- 
quest was necessary. 

The judgment of the Court below must be affirmed, with costs. 


















(397) Brown v. RAVENSCROFT. 






On a rule for security for costs, to be filed in vacation, and the plaintiff fails until the 
next term, but then offers such security, before a motion to dismiss—held, that the 
bond should be received. (Note a.) 







PeTTIBONE, J., delivered the opinion of the Court. 






In this case, a rule was obtained against the plaintiff, that, unless he should, on or 
before a certain day, in vacation, file in the Clerk’s office, a good and sufficient bond, 
with security for costs, the suit should be dismissed ; it appearing to the satisfaction 
of the Court, that the plaintiff is not possessed of sufficient property to pay the 
costs, &c. It appears by the bill of exceptions, that, on the first day of the next 
succeeding term, the plaintiff, before any motion was made to dismiss the suit, and 
before the suit was dismissed, tendered a good and sufficient bond for the security of 
the costs; but the Court refused to let it be filed, and dismissed the cause without 
any motion having been made to that effect, and gave judgment against plaintiff for 
costs. Here being a judgment for costs, a writ of error lies to reverse it, if it has 
been wrongfully obtained. Whether it has so or not depends upon the correctness 
of the Court, in dismissing the suit, under the circumstances of the case. We are 
of opinion, in the first place, that the Court could net dismiss the suit for that cause, 
unless upon motion of some person interested in the costs. Secondly : that if a good 
and sufficient bond was tendered, before any motion to dismiss was made, ( Hardi= 
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Rep. 172, 540,) the Judge was bound to receive it, as the object of the law would 
have been fully complied with. The statute is merely directory, that if the party 
shall fail to comply with the rule, the suit shall be dismissed. If he does not com- 
ply within the given time, he is in default ; so that the other party may move against 
him. But if, at any time before the penalty for his default is exacted of him, he 
complies with the rule, it is sufficient. 

The judgment in the Court below must be reversed, and the cause remanded, with 
(398) directions to that Court, to receive the bond, and proceed in the cause accord- 
ing to law; and the plaintiff must recover costs in error. 


(a.) See Gov. of Missouri v. Rector, 1 Mo. R., p. 638. 
Snell v. Owens, 3 «6 2. 
Posey v. Buckner, 3  «& @ Se. 


Birp ET AL. v.§ WARD AND CRAVENS. 


1. A bill, setting forth, that A. made improvements on a tract of land, and sold to B., 
and B. afterwards sold to C.; that A. afterwards fraudulently obtained a certifi- 
cate for the pre-emption right, contains equity, and, to dismiss it, is errror, 

2. The decision of the Register and Receiver, in regard to pre-emption rights, is 
conclusive only against the government, and others are left to the Courts for their 
remedy. 


PeTTIBONE, J., delivered the opinion of the Court. 


This was a suit in Chancery, brought into the Court on an appeal from the decree 
of the Circuit Court of the county of Madison. The bill set forth, that the com- 
plainants were the heirs and legal representatives of Charles L. Bird, deceased ; that 
the said Charles died in the year 1817; that sometime in the year 1812 or 713, Ward, 
one of the defendants, made some improvements on a tract of land, described in the 
bill, and sold the said improvements to Cravens, the other defendant ; that shortly 
after, in 1813, Cravens sold the said improvements to the said Charles L. Bird, and 
received his pay for the same; that Bird entered immediately into possession, and 
continued in possession until the time of his death, in 1817; that Ward knew of the 
sale from Cravens to Bird, and never made any objections to it; that Bird, prior to 
his death, made considerable improvements upon the land ; erected buildings thereon, 
and always claimed the right of possession, and the right of pre-emption to the 
same, under the act of Congress granting pre-emptions, &c.; that soon after the 


death of the said Charles, there being no relations of his in this part of the country, 
24* 
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the said Ward and Cravens fraudulently conspiring, &c., began to dispute Bird’s 
(399) right in the said land, pretending that Ward had a right of pre-emption in the 
said land, on account of the improvement which he had made, and that he had never 
sold it. The complainants further state, that when the land, on which the improve- 
ment was made, was offered for sale, they gave notice of their claim to the right of 
pre-emption in and to the said land, to the Register of the Land Office at Jackson ; 
that Ward also gave notice, that he claimed the right of pre-emption to the same 
land; that a day was set by the Register and Receiver, for hearing the evidence in 
support of the said pre-emption right; that G. A. Bird, one of the complainants, 
ior himself, and as agent for the other complainants, started for Jackson, in order to 
establish their right to the pre-emption ; that he was taken sick onthe way, so that 
he could not arrive till after the time appointed by the Register and Receiver, &c.; 
that Ward appeared, and proved that he made the first improvement on the land, 
fraudulently concealing the fact, that he had sold said improvement to Cravens, and 
that Cravens had sold it to Bird, as aforesaid 5; that Ward was then permitted to enter 
the said land in his own name ; that G. A. Bird arrived at Jackson before the public 
sale of land took place, and in time to have entered the same, and was prepared so 
to do, but found thafWard had entered the same, and had obtained the Receiver’s 
‘ertificate thereof; that the complainants were ever ready and prepared to pay the 
Congress price for said land, and should have done so, if they had not been prevented 
by the fraudulent conduct of defendauts. The bill concludes with a general prayer 
of relief. ‘Chere was ademurrer to the bul, which was sustained, and a decree that 

e bill be disinissed. We think there is equity enough in the bill, and that a gene- 

i! demurrer will not He, for the want of equity. The facts set forth, clearly show, 
tiat the legal representatives of Charles L. Bird were entitled to the right of pre- 
emption ; that the improvement upon which the right of pre-emption was bottomed, 
had been sold by Ward, and had come to the possession of Bird, for a valuable con- 
sideration. If Ward, then, afterward obtained a right of pre-emption, he did it with 
the property of Bird; and it is a well settled rule, that if A. buys land with the 
(400) money of B. and takes a conveyance in his own nuine, he is the trustee of B 
If it is said, that at the time of the sale, by Ward and Cravens, they were mere tres- 
passers, and, of course, could sell no right, L answer, that their sales amounted to an 
:‘yandonment of their possessions, and they could not afterwards claim any right o! 
pre-emption, upon the strength of such a possession which they had voluntarily re- 
linguished. And if any such right existed, it was upon the strength of Bird’s pos- 
session, up to the time of the passage of the act of Congress. If such a right ex 
isted, then it was through the meas of Bird, and not Ward; and if Ward has obtained 
that right, he has done it fraudulently, and with the interest or property of Bird 
But even allowing that no trust can be implied between them, still, if A. fraudulent- 
ly obtains the equitable rights of B., a Court of Equity will compel him to give 
them up. 

The decision of the Register and Receiver is not conclusive between individuals, 
as it respects their right. It is only conclusive as against the government, that a right 
of pre-emption exists, in consequence of a certain improvement; and it is the prac~- 
tice in some of the offices to grant the certificate in the name of the person making 
the improvement, without any regard to subsequent assignments, and notwithstand- 
ing the right is applied for by the assignee alone. ‘They leave the right to be settled. 
between the assiguor and assignee, in the regular tribunals of the country. The 
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Fenwick v. Logan. 

proving of the right of pre-emption, by ward, is sufficient for Bird, if he can estab- 
lish his right to it. But whatever may be the practice in the different offices, is not 
now material. If the original occupant has parted with his right, either in law o1 
equity, he shall always be compelled to stand by his transfer, in Courts of Equity. 
Ward obtained this pre-emption to the land, and predicated it on his own settlement, 
when, in equity, he had parted with his right, and because there can be but one cer- 
tificate of pre-emption to the same land, and Ward has obtained that certificate 
wrongfully, he must be decreed to assign it to the man who could have had it, if he 
had not prevented him by his fraud. 

(491) We are, therefore, of opinion, that the decree of the Court below be re- 
versed, and that the cause be remanded ; and that, unless the bill shall be sufficiently 
answered and disproved, or a decree otherwise given for defendants, that, upon the 
bringing of the money into Court, by the complainants, which has been advanced 
by Ward, a decree be entered against Ward, compelling him to transfer the said ce: 
tificate, &c.; and that complainants recover costs in error. 


Fenwick v. LoGan. 


Fhe jury must find all that is put in issue. So where in an action of trespass, no? 
guilty, and a plea of justification were pleaded, and the jury found the defendant 
xuilty, without saying any thing as to the last plea—held, that the verdict should 
have been set aside, and judgment arrested. 


ERROR from the Cireuit Court of Perry county. 
MWGirk, C. J., delivered the opinion of the Court. 


his was an action of trespass for assault and battery. Two pleas were pleaded 
Virst, the general issue ; and second, a justification of son assault demesne. A jury 
was empannelled to try the issues, and they returned a verdict of guilty, generally, 
without saying any thing about the justification. A motion was made to arrest the 
jidgment, and set aside the verdict, on the ground that there was no finding on th: 
special plea; and this motion was overruled, and judgment for the plaintiff. The 
cause is brought here by writ of error, and the want of a finding on the special plea 
assigned for error. The law is, that the verdict must find all in issue, otherwise it is 
bad. The general issue, only, puts in question the fact of the assault and battery ; 
and the special plea puts in issue the excuse allowed by law for doing the act; and 
it the justification is found for the defendant, he, though he did the act, is to be dis 
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(402) charged. Here, only the fact of doing the act was inquired into; and his 
discharge, or justification therefor, is not inquired into. 

The judgment is, therefore, erroneous, and is reversed. The cause is remanded to 
the Circuit Court, to try both issues. The costs of this writ of error are to be paid 
by defendant in error. 


RaMsEy, Ex’R OF Brapy, v. Ex.is. 


A bill, setting forth that A. was indebted to B.,and paid him in notes that would not 
pass, and refused to take them back, when he promised to do s0, presents no equity. 
The party has his remedy at law, and could sue either on his old or new contract. 


APPEAL IN CHANCERY from the Cape Girardeau Circuit Court, and a decree 
in the Court below, for the complainant. 


M’GrrK, C. J., delivered the opinion of the Court. 


By the bill it appears that Brady, the testator, was indebted to Ellis: and that, te 
pay said debt, he gave Ellis notes on the Insurance Company; that Ellis took the 
notes, not in discharge of the debt, but conditionally—if they would pass; that 
they would not pass, Brady was to take them back ; that they would not pass, and 
Brady refused to take them back. The bill also alledges that Brady pretended he 
had no other money but these notes; but that complainant, the same day, afterwards, 
had reason to believe, from the size and appearance of defendant’s pocket-book, that 
this was false. This bill presents no equity. Ellis might, by his own showing, 
have sued Brady on the original contract, as that still subsisted ; and he might have 
sued Brady on the new contract, if broken. The remedy is clear at law, and not a 
case for equity. The bill, on the hearing, should have been dismissed for want of 
equity. 

The decree in this case is reversed, with costs; and this Court, proceeding to give 
(403) such decree as the Court below ought to have given, decree the complainant’s 
bill to be dismissed, with costs, &c. 
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MorGan v. TAGGARrT. 


The Court will not reverse a judgment, because a motion was made to rule the party 
to give security for costs, when the grounds of the motion were not set forth, nor 
the motion decided on. 


ERROR from the Circuit Court of Pesry county. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of debt, verdict and judgment for plaintiff. The only point 
relied on in the argument of this cause, is, that a motion was made to dismiss the suit 
for want of security for costs; and nothing appears to have been done with the mo- 
tion. It does not appear on what ground this motion was made, whether because the 
plaintiff was a non-resident, or for any other ground. The Court was not necessarily 
bound to decide on this motion, for any thing appearing. It might be, the party on- 
ly made his motion, and never called it up. If so, it pasged for nothing; and the 
omission of the Court to overrule it, is no error, under the circumstances which 
appear on this record. 

The judgment is affirmed, with costs. 





(404) THompson, apM’R. OF WHITTENBURGH, v. SMITH AND Hovts. 


A writ of error will not lie from the Supreme to a County Court. 
] 


ERROR to the County Court of Cape Girardeau county. 
M’Girx, C, J., delivered the opinion of the Court. 


The only question now made in this case, is, will a writ of error lie from this Court 
to the County Court? This Court is of opinion it will not lie. 
Let the writ of error be quashed, at the cost of the plaintiff in error. 
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Swain v. BurRNLEY & STREET. 





Equity will afford no further relief, in a case where A. sold a tract of land to B., with 
a covenant of general warranty, the deed containing the words, “ grant, bargain, 
and sell,” and received part of the purchase money, and obtained a judgment for 
the balance, when he had no title to the land, than to enjoin the judgment until the 

party could prosecute his suit at law—the law affording a complete remedy. 










PeTTIBoNE, J., delivered the opinion of the Court. 






This was a suit in chancery, brought in the Circuit Court for the county of Wayne. 
The bill set forth, that in the year 1818, complainant purchased of Burnley, one of 
the defendants, a tract of land, containing 160 acres, lying in the now county of 
Wayne; that Burnley represented, that the title to said land was in him, and that 
he executed a deed to complainant for same, with covenant of general warranty. 
The deed contained the words, grant, bargain, and sell; that complainant paid part 
of the consideration money, and gave his obligation for the balance; that Burnley 
commenced a suit at law, in the Circuit Court of the county of Wayne, on the said 
(405) obligation, to the use of Street, the other defendant, and obtained a judgment 
for $124 50 debt, together with costs; and that an execution had been taken out upon 
the judgment, and levied upon property of complainants. ‘The bill then alledges, 
that the title to said land was in the United States, at the time of said sale, and that 
Burnley knew it. It then charges combination between defendants, and concludes 
















with a prayer for a perpetual injunction against the said judgment. ‘There were an- 
swers to the bill by both defendants, and a cross bill by Burnley; none of which will 
it be necessary to notice. The Judge granted an injunction, at the commencement 
of the suit, which, upon the final hearing of the bill, was dissolved, and the bill dis- 
missed, with cost. From this decree, an appeal was taken to this Court. The only 
question is, whether, from the bill and answer, this decree is correct. In this case, 
the complainant has a complete remedy at law. He has guarded against any defect 
of title, by the covenants in his deed. Upon these, he must seek his remedy, and 
not in a Court of Equity. A Court of Equity, in a case of this kind, undoubtedly 
would have the right to interpose, by enjoining the money due on the judgment until 
a suit could be commenced and determined at law, upon the covenants in the deed ; 
and if there should be a recovery in such suit, might compel an off-set. But it has 
no authority to take jurisdiction for the purposes of general relief, nor to grant a per- 
petual injunction. This Court interfering, merely in aid of, and auxiliary to, a pro- 
ceeding at law, it is necessary that the complainant should show, in the first place, 
such facts as will induce their interference: such as the insolvency of the party who 
has the judgment, &c.; and, secondly, that the party, in order to continue the injunc- 
tion, should show all proper diligence in prosecuting his remedy at law. In this case 
it does not appear that any suit has been commenced on the covenants in the deed. 
The injunction, therefore, ought not to have been continued. The Court did right in 
dissolving it, and dismissing the bill. 

The decree of the Court below must be affirmed, with costs. 
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(406) Ramsey, Ex’R. oF Brapy, v. WATERS, ELLIS AND OTHERS. 


1. In an action of replevin, where the defendant pleaded property in himself and 
others, representatives of A.—property in B., and also property in himself alone, 
and issues are joined, and the jury find for defendant on the first plea alone, dis- 
regarding the other issues—held, that this finding is sufficient. 

2. A writ of execution cannot be received in evidence, unless the judgment, under 
which it was issued, is first proved. 

. The refusal to receive a bill of sale, offered in evidence, is no ground of error, un- 
less it appears that it was first proved. 


PETTIBONE, J., delivered the opinion of the Court. 


This was an action of replevin, for some negroes, brought by the plaintiff in error, 
against the defendants, in the Circuit Court of Cape Girardeau county. The defend- 
ants pleaded three pleas: 


First. That the property of the negroes was in John Waters, one of the defend- 
ants, and others, as the heirs of Thomas W. Waters, deceased. 

Second. That the property was in one Zeneas Priest. 

Third. That it was in John Waters. 

Issues Were joined on these pleas, and the cause tried by a jury; and a verdict, 
that the said negroes were the property of John Waters, and others, the heirs and 
legal representatives of ‘Thomas W. Waters, deceased, and assessing the damages, &c. 
Judgment on the verdict, and for a return of the property. On the trial of the cause, 
the plaintiff offered in evidence, an execution, from the Common Pleas of Cape 
Girardeau county, against the estate of Thomas W. Waters, on which it was alledged 
that the negroes had been sold, and purchased in by Brady. The execution was 
objected to by defendants, and by the Court refused. The plaintiff also offered in 
evidence, a bill of sale for the negroes, from Fanny Waters, administratrix of Thos. 
W. Waters, deceased, to Brady, the intestate; to which the defendants objected, 
and the objection was sustained by the Court. Three points are made by the 
plaintiff in error: 

(407) First. That the verdict does not find all the issues. Second. That the 
execution was improperly rejected. Third. That the bill of sale was improperly 
rejected. As to the first point, we think the verdict substantially sufficient. It de- 
cides the right of the parties, and shows that the plaintiff, by no possibility, even if 
the other issues had been found in his favor, could have had a judgment for him, or 
any different one against him. As to the second point, the execution was incompe- 
tent to show title in the vendee under it, unless the judgment on which it was issued 
was also proved: vide Wilson & Gibbs v. Conine, 2 Johns. Rep. 280. The proof of 
the judgment ought to have preceded or accompanied the execution. As no proof of 
the judgment was offered, the execution was properly excluded. As to the last 
point, that the bill of sale was improperly rejected ; the bill of exceptions does not 
¥" the ground on which it was rejected. It might be, that the plaintiff did not 
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English v, Scott. 












offer to prove the execution of it. If so, it was properly rejected. As this proof 
ii necessarily precedes its being offered in evidence, we cannot see but that it was very 
properly excluded. 

The judgment must be affirmed, with costs, 












(408) ENGLISH v. Scott. 






In debt on an obligation, with a condition, that the money should be paid when there 
should be a verdict or decision in a certain cause, in favor of A., and the declara- 
tion sets forth the happening of the contingency—held, that a plea, denying that 
there was such decision, is properly concluded to the country. And where another 
plea is pleaded, that there is no such record of a decision as is alledged—held, that 
the defendant should be compelled to elect between them. 











M’Grrk, C. J., delivered the opinion of the Court. 






This was an action of debt, verdict and judgment for the plaintiff. The declara- 
tion sets out the obligation, and shows it was to be payable on an event happening, 
to wit: that there should be a verdict or decision, in a certain cause, in favor of 
English. It shows, also, that there was a decision of the suit in favor of English. 
To this declaration there are two pleas: 

First. That there is no such record of decision as alledged. This plea was found 
for the plaintiff. 

Second. Plea is, that there was no such decision in the case as alledged by the 
declaration ; this plea concludes to the country, and is demurred to for that reason. 
The question is, should this plea have concluded to the country, or with a verifica- 
tion tothe Court? In this case, the declaration is well enough, and it rightly shows 
the event had happened ; therefore, the debt accrued. Here, is a necessary special 
fact alledged affirmatively. What was the proper tribunal to judge of the existence 
of the fact? ‘The answer is, the jury. The conclusion to the country was right, 
and the plea good. For what purpose should this plea have concluded to the Court? 
The law is, that where there is a direct affirmative, and a negative, there is an issue 
to the country ; and the matter should be referred to the jury, and not to the Court. 
Matters of law should be referred to the Court. Whether a decision had taken place 
or not, involved no matter of law. This is not like the case of pleading general per- 
formance in covenant. The law of pleading in covenant, and the manner of making 
(409) the issue, is an exception to the general rule, and gives no light on this sub- 
ject. Here, the event has happened, as the declaration alledges: the plea denies it, 
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and that is sufficient. If this plea had concluded with a verification, what advantage 
could the plaintiff had thereby? He could only have reiterated the fact, which he 
had before asserted ; and this would have done no good, for that was well stated be- 
fore: so that he has lost no reply, which would have been necessary to make out 
his title. This is a plain matter. 

Let the judgment be reversed, with costs. The cause is remanded, with instruc- 
tions to the Circuit Court, to overrule the demurrer, and to proceed with the cause 
to trial, &c. The Circuit Court is directed to let the defendant in the Court below 
withdraw one of the pleas, and if he will not do so, the Court will order one to be 
sticken out, because they substantially put in issue the same thing, but refer them- 
selves to different tribunals; so that the Court might find one way, and the jury an- 
other way ; and then the Court could not tell who should have judgment. 


Brown 0. LocKHART. 
A sealed instrument is not a note, and cannot be sued on as such. 


M’Girk, C. J., delivered the opinion of the Court. 


This cause was a case originally before a Justice of the Peace. Judgment for the 
defendant before the Justice; an appeal taken to the Circuit Court, and judgment 
in that Court for the plaintiff; to reverse which he comes into this Court. The issue 
made before the Justice, is to have no influence. When an appeal comes to the 
Circuit Court, it is to be tried at large, de novo, without regard to any issue that 
might have been tried before the Justice. The suinmons was, that the defendant ap- 
pear before the Justice, to answer in an action on a note. The summons pursues the 
(410) statute. On the trial, the plaintiff offered in evidence, a sealed instrument, 
which says: “I promise to pay one hundred dollars, in loan office money.” This 
paper was objected to by defendant, on the ground, that it varied from the summons 
which now must be considered as the declaration, because it appeared to be a cove- 
nant. The Court overruled the objection, and gave judgment for the plaintiff. 
This objection was certainly good. A note is a technical term, the import of which 
is well known at law. A sealed instrument is not a note, but is a deed, a bond, a 
covenant, a seal, &c.; but a sealed instrument is never a note. 

The judgment must be reversed, with costs. 
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Wma. Lyne v. Marcus GUARDIAN ET AL. 


1, In a suit in Chancery, defendants cannot be stricken out, on their own motion ; but 
if impreperly made parties, they must demur or plead. 

2. A Court of Equity will not interfere, to set aside a will, on the ground of fraud in 
making it. The party is left to his remedy at law. (Note a.) 


APPEAL trom the Circuit Court of Wayne county. In Chancery. 
M’Girk, C. J., delivered the opinion of the Court. 


A bill in Chancery was brought by William Lyne, against divers persons, devisees 
and legatees of one Joab Lyne, and against the executor, to set aside a will; and the 
bill goes against the subscribing witnesses, fora discovery. The bill charges, that 
the testator was not of sound and disposing mind; that he was practised on by the 
parties, and that the testator never consented to the same, when he was in a compos 
mentis situation. It also charges, the will was a forgery. It charges, that these 
persons, or some of them, have taken possession of the estate, real and personal, 
and that they keep the complainant out of possession thereof; that the will is void, 
(411) and that he is the sole heir and distributee at law. The answer of some of 
the defendants, denies all fraud and forgery, confederacy and combination, &c., and 
prays an issue to be made up to try the validity of the will. An issue is made and 
tried, and the will is found to be the will of Joab Lyne. The Court decreed that it 
was the will of Joab Lyne, and dismissed the bill. The Court, before any answer, 
on motion of the defendants, struck from the cause, as defendants, the executor and 
the witnesses to the will. An cbjection is made, as to the finding of the jury, which 
we need not notice, because the proceedings are erroneous in other respects. The 
first point we will notice, is the act of the Court in striking out the names of some of 
the parties. The law is, that all proper parties must be plaintiffs and defendants. 
If unnecessary parties are made defendants, the Court will, on the ay plication of the 
plaintiff, strike them out: Harrison Ch. 76. But here the parties discharged were 
defendants, and they were struck out on their own motion. It is said, by the same 
book and page, that if unnecessary parties are inserted in a bill, the Court will, on 
application, permit the necessary alteration to be made. But that does not mean, 
that the Court will, on the motion of the defendants, when they may think they are 
unnecessarily made parties, strike them out. But the rule is, that the parties, defend- 
ants, may demur, if the matter appears on the record; if not, they must plead it : 
(2 Mad. Chan. 142). And again, persons who may be examined as witnesses, 
aza'nst whom no relief is prayed, ought not to be made parties; and-such unneces- 
sa‘y patties may demur, or plead thereto, as the case requires: (2 Mad. Chan. 147). 
The Court erred in striking out the defendants; and for that reason, the judgment ia 
reversed. But what shall be done with this case, is the next inquiry. Here is a 
proceeding in Chancery to set aside a will. The question is, whether there is a will, 
or no will, testamentum vel non, and this is purely a question of fact, to be tried at 
law: Powell on Devisees, 691-2, and 695-6. A Court of Equity will not set aside a 
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will, upon a suggestion of fraud and imposition in making the will: Pow. Dev. 691. 
(412) Thus, the law appears to be settled. If in this case, there is probate of the 
will, Lyne must proceed at law, on the statute, by his petition. If there has been 
no probate, he may bring ejectment for the lands, and have the will tried in that 
way ; and he might constitute himself executor de son tort, by taking possession of 
the goods, and try the question, if sued ; or he might apply for letters of administration, 
and if thatis refused, he might apply to the Circuit Court for a mandamus. We do 
not mean, however to advise the party, but mention these things to show, that the 
remedy at law, if any existed, is not doubtful. 

The bill is dismissed, without prejudice. The plaintiff, or appellant, shall pay the 
costs incurred in the Court below, and recover his costs in this Court. 


(a.) See Swain v. Gilbert, 3 Mo. R., p. 347. 


STRANGE AND Prigst v. ELtis. 


Where the judgment before a Justice was for the defendant, and an appeal taken, 
it is sufficient, if the bond be conditioned, that, “if the judgment be affirmed, or 
the defendant recover more,” &c. 


ERROR from the Circuit Court of Cape Girardeau county. 
M’Grrk, C. J., delivered the opinion of the Court. 


This was a case before a Justice of the Peace, and judgment there for the defend- 
ant, Ellis. From this judgment, the plaintiff appealed to the Circuit Court, and the 
Circuit Court dismissed the appeal, on the ground, that the appeal bond did not suffi- 
ciently pursue the direction of the statute, and gave judgment for costs against the 
appellants. The bond in the condition says, if the judgment shall be affirmed, or if 
the defendant shall recover more, then the plaintiff shall pay costs, &e. The form of 
the bond given by the statute is, that if the judgment of the justice is affirmed, or if 
the plaintiff shall recover less, &c, The statute has not been literally pursued, but 
(413) the substance has. Here the plaintiff recovered nothing. Why, then should 
he put in the bond, that if he recovered less than that, he should pay the costs? 
This could effect no sensible object. But, in this case, the defendants have recovered 
costs ; and the bond is, if more than costs are recovered by them, the plaintiff shall 
pay the costs; and if they recover the costs again, then the judgment may be con-~ 
sidered as affirmed, and the bond secures them in that event; so, at all events, the 
defendants are secure of their costs. 
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This judgment is, in our opinion, erroneous, and is reversed with costs, and the 
cause is remanded to the Circuit Court, and that Court is directed to reinstate the 
appeal and proceed to try the same. 


STRANGE AND Priest v. SCRIPPS. 


Per Curiam. This case being like the above, the like opinion and order is made 
as above. 





TROTTERS v. WINCHESTER ET AL. 


Devisees and legatees are incompetent witnesses to a will, but equity will not inter- 
fere to set aside the will. The remedy isatlaw. See Lyne v. Humphrey. (Note 
a.) 


M’Girk, C. J., delivered the opinion of the Court. 


This was a bill in Chancery, in the Circuit Court of New Madridcounty. A de- 
cree was there given for the defendant in Chancery, and an appeal taken to this 
Court. This bill seeks to set aside a will, whereon probate was granted, on the 
ground that two of the subscribing witnesses were incompetent, because they were 
(414) devisees and legatees. That such witnesses are incompetent, there can be no 
doubt. But this is no case for Chancery. The remedy is at law. The case of 
Lyne and Humphrey, decided at this term of the Court, governs this case. The 
Court below, on the hearing, should have dismissed this bill ; and because the Court 
did not do so, the decree is erroneous. 

The decree is reversed, and the appellant recover his costs in this appeal ; the 
complainant’s bill is dismissed without prejudice, and the defendant in the Court 
below recover the costs of that Court. 


(a.) See Graham et al. v. O'Fallon, Ex., 4 Mo. R., p. 341. 
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STEINBACK AND OTHERS v. ELLIs. 


In an action on a promissory note, the defendant, under the general issue, will not 
be permitted to prove that the note was given in consideration of a tract of land, 
sold by plaintiffs at public vendue, and purchased by defendant, the plaintiffs 
falsely representing themselves as the heirs of L., when the title was in another, 
as the heir; and that they obtained the order of Court, under which they sold the 
land, by falsely and fraudulently representing themselves as the heirs of L. He 
has his remedy against the plaintiffs for the fraud, or in a Court of Equity. 


PeTTIBONE, J., delivered the opinion of the Court. 


This was an action on a promissory note. Plea, general issue, and a special plea, 
which it will not be necessary to notice, as the points arise on the rejection of tes- 
timony, which, if admissible at all, was admissible under the general issue. Verdict 
and judgment for the plaintiff, for the amount of the note. 

The defence attempted to be set up is, that there was no consideration for the note. 
The defendant offered to prove that the note declared on was given as the considera- 
tion of land, purchased by defendant at public vendue; which land was sold for the 
benefit of plaintiffs, who represented themselves as the heirs of Louis Lorimier, de- 
(415) ceased, when in fact they were not, and had no right or claim to said land; 
that the land sold, and for which the note was given, was the same of which Louis 
Lorimier died seized, and that Marie Logan was his heir, and entitled to said land. 
That the order of Court under which the sale took place, was obtained by the false 
and fraudulent representations of plaintiffs, pretending to be the heirs of Lorimier, 
&c.; that a deed, which plaintiffs had obtained for the same land, from Peter Menard, 
was given by mistake, anc with a full belief that they were the heirs of Lorimier, 
&c. We think the evidence properly rejected, for a variety of reasons: First. The 
tacts do not prove a want of consideration. The deed, for aught appears, may con- 
‘ain covenants of warranty ; in which case the covenants in the deed would constitute 
a good consideration. If there were no covenants in the deed, it might be considered 
as a mere quit claim of the right of title of plaintiffs. In that case there would be 
no warranty of title, expressed or implied. Of course the title would not be the 
consideration, but the sale or transfer of such right as the plaintiff might happen to 
have. It is immaterial how the order of sale was obtained. It stands good until set 
aside, and will justify the sale that took place. As to the fraud of the parties in 
representing themselves to be the heirs, when they were not, it is immaterial as a 
defence, unless the legal title of the land constitutes the consideration of the note, 
because the defence would not go to the consideration. The party would have all 
that he purchased. If he was fraudulently induced to purchase, or if the thing ob- 
tained was different from what it was represented to be, he must resort to his action 
tor the fraud. He cannot keep the thing purchased and refuse to pay the purchase 
money. ‘There is another reason why this defence should have been rejected. The 
rights of the parties cannot be fairly tried and settled under such'a defence. In the 
first place, it puts in issue many — matters, rather foreign from the subject 
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matter of the suit, which the plaintiff could not well be supposed prepared to meet. 
The title to the land must be tried ; the order of Court, directing, must be overhaul- 
(416) ed; the question, who are the legal heirs of Lorimier, must be decided. It has 
been decided, that where a plaintiff wished to bring in question the title to land, in 
an action of assumpsit, he should not do it, but should resort to his action of tres- 
pass ejectment, where the title may be put directly in issue. The reason is, that it 
would operate as a surprise upon the opposite party, and would too much embarrass 
the proceedings. The same rule will apply to the defence, provided the defendant 
has another remedy, which will bring the fact more directly in issue. Here we can- 
not sustain this defence, and do complete justice between the parties. We cannot 
order defendant to give up the land which he has purchased. If defendant is allow- 
ed to keep his deed, it may operate as an estoppel to plaintiffs, and any subsequent 
title which they may procure, will enure to his benefit. We think if the defendant 
has any remedy, he should seek it in a Court of Equity, where complete justice can 
be done between the parties. 
Let the judgment of the Court below he affirmed, with costs. 


TANNER v. RoBERTS. 


1. A plea of puis darrien continuance, that the plaintiff has become an insolvent 
debtor, is bad, on demurrer. 


2. After judgment, a plea, puis darrien continuance, cannot be withdrawn, and the 
party allowed to plead over any previously existing matter. (Note a.) 


PETTIBONE, J., delivered the opinion of the Court. 


This was an action of covenant. After some special pleas, the defendant, at the 
second term, pleaded puis darrien continuance, that plaintiff had been discharged 
under the insolvent act; to which plea there was a demurrer, which demurrer was 
everruled, and judgment given for defendant. Writ of error brought, to reverse that 
(417) judgment. The plea puis darrien continuance, is a relinquishment of all pre- 
ceding pleas. The issue, then, rested merely, in this case,onthe demurrer. We are 
of opinion, the demurrer was well taken. The plea was neither good in bar or abate- 
ment. There can be no distinction, in principle, between a suit prosecuted by an 
insolvent, after his discharge, under our statute, and by a bankrupt under the English 
statutes. Both statutes vest the interest in the property, and choscs in action, 
in the trustees and assignees. But it is well settled, that if a bankrupt com- 
mences a suit, prior.to his bankruptcy, it shall go on in his name afterwards. There 
is no hardship in this. A recovery by the bankrupt or insolvent, would be a bar to 
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any future proceedings, for the same cause of action, against defendant. The Court 
can protect the rights of the trustees, and order the money to be paid over to them 
without their nominally being made plaintiffs in the suit. It would, therefore, pre- 
vent delay, to allow the suit to proceed in the name of the insolvent, and can work 
no possible injury to defendant. If any injury can arise, it is to the trustees ; and it 
is not for the defendant to interfere in their behalf, so long as they have no objections 
themselves. 

The demurrer must be sustained, and the cause remanded to the Court below, with 
directions to that Court, to award a writ of inquiry, to ascertain the damages of the 
p'aintiff, by reason of the breach of covenant, alledged in the declaration ; and the 
plaintiff must recover his costs on this writ of error. 


{ Nore.—In this case, a question was made, whether a plea puis darrien continu- 
ance could, after judgment, be withdrawn, and the party pleading it be allowed to 
plead over any matter of defence, arising prior to the said plea of puis darrien con- 
tinuance. I am clearly of opinion, that he cannot. The judgment of this Cour‘, 
therefore must be peremptory: that the judgment of the Court below be reversed, 
and the cause remanded, with orders to enter judgment for the plaintiff, on the de- 
murrer to the plea of puis darrien continuance; and that the said Court award a writ 
of inquiry, to inquire of the damages of the plaintiff, &c. ] 


(a.) See Thomas v. Van Doren, 6 Mo. R., p. 201. 





Decisions of the Supreme Court of Mlissonri, 


JACKSON DISTRICT, APRIL TERM, 1824. 


Berry AND SMITH v. BURCKHARTT. 


1. Where a mortgagor, who was left in possession of slaves mortgaged, was about to 
remove them out of the country, before the time for payment had arrived, a Court 
of Chancery has jurisdiction to cause the property to be seized and detained. 

2. In an action on the case against a Sheriff, for failing to execute a writ, it is suffi- 
cient that the declaration shows, that there was a debt payable in future. 


M’Grrx, C. J., delivered the opinion of the Court. 


This was an action on the case, brought by Berry and Smith, against the Sheriff, 
tor a breach of his official duty, in not executing a certain writ to him directed, out 
of Chancery. The declaration is demurred to, and judgment in the Court below fo: 
the defendant. The first objection made, is, that the Court could not exercise any 
jurisdiction in the case, and the Sheriff was not bound to execute it. The rule is, if 
the Court have jurisdiction of the matter, the Sheriff must obey the writ. The case 
shows, that the plaintiff had taken a mortgage of negroes, to secure the payment of 
money ; and that before the time expired, the negroes being left with the mortgagor, 
he was about to remove them out of the country, or jurisdiction of the Court; that 
a bill was filed to restrain the party, and this writ issued to the Sheriff, commanding 
him to seize the goods, detain them, and restrain the party from removing the pro- 
(419) perty. If the Court of Chancery has not jurisdiction in such a case as this, 
no Court has. It is not now a question whether the proceeding was erroneous ; that 
is not material. We are of opinion, that the Court of Chancery had jurisdiction 
over the subject matter, and that, therefore, the Sheriff was bound to obey the writ. 

It is next objected, that this declaration does not show, that the plaintiff had any 
right of action in law or equity ; therefore, they cannot recover. It is true, they did 
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not show a debt then due and payable, but they show a present debt, payable in fu- 
ture. Now, if they were hindered or delayed in securing this debt, they have cause 
of action, if they did not entirely lose; and if, on the trial of this cause, they can- 
not show they lost all, they will not recover all, but will only recover according to 
the actual loss, as it stood at the time of bringing the action. ‘The declaration is 
sufficient. 

The judgment of the Court is, therefore, reversed, with costs; and the cause is to 
be remanded to the Circuit Court for further proceeding. 


Hoimes AND Ex.ior v. ALL AND OTHERS. 


In an action by the payees against the drawers of a bill of exchange, the bill may 
be received in evidence, without proving the handwriting of the drawers. 


PETTIBONE, J., delivered the opinion of the Court. 


This was an action of assumpsit upon a bill of exchange, by the payee against the 
drawer. There were special counts upon the bill, and a general count for the money 
had and received. The plea was non-assumpsit, without any denial under oath of 
the execution of the instrument declared on. The plaintiff, on the trial, offered in 
evidence the bill of exchange, without offering to prove the execution of it. The 
defendant objected to its going in evidence, unless the hand writing of the drawer 
(420) was first proved ; and the Court refused to let it go in evidence without that 
proof. The bill of exceptions also showed that the plaintiffs, Holmes and Elliot, 
had endorsed the said bill of exchange to one Charles Faulke or order, Philadelphia, 
and that Faulke had endorsed it back to Holmes and Elliot. The error assigned is, 
that the Court improperly excluded the said bill of exchange from going in evidence 
to the jury. We are clearly of opinion that the bill of exchange was improperly 
excluded. Our statute provides, that when a declaration shall be upon an instrument 
of writing, executed by the defendant, the same shall be admitted in evidence, un- 
less the defendant shall deny the execution of the same, upon oath. This point has 
been decided by this Court in actions on promissory notes. In this case we conceive 
there is no difference. The bill should have been admitted in evidence. It is the 
foundation of the action; it is declared upon, and unless denied on oath, the execu- 
tion stands admitted. The assignments or endorsements upon the back of the bill, 
have nothing to do with this question of its admissibility in evidence. They might 
have the effect to defeat the plaintiff’s right of action, after the paper was admitted 
in evidence ; but can in nowise exclude the bill from the jury. It might be that the 
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endorsements were made by mistake, or were forgeries. If the statute above referred 
to had not been enacted, the plaintiff could certainly have introduced the bill of ex- 
change in evidence to the jury, by proving the execution of it. The statute has 
only dispensed with that proof, where the execution of the writing is not denied on 
oath. 

Let the judgment in the Court below be reversed, with costs, and the cause re- 
manded, to be preceeded in agreeably to this opinion. 





Decisions of the Supreme Court of sMlissouri, 


ST. CHARLES DISTRICT, APRIL TERM, 1824. 


Easton v. CoLLIER, IMPLEADED WITH OTHERS. 


The verdict must find all matters in issue, and even if all matters in issue be 
found, and the Clerk, in entering the verdict, had omitted a part, this Court cannot 
amend i’, unless by writ of error. 

fQucre.—In an action on a recognizance of bail, is a plea good in bar of the artion, 
which alledges, that the defendant (in the first suit) was going to surrender himself 
in discharge of his bail, but that the plaintiff fraudulently requested him not to de 
so, whereby he was prevented from surrendering himself ? 

A repleader ought not to be awarded, when it appears, from the defendant’s own 
showing, that, in no shape his plea could be put, would it amount to a bar, or have 
merits, 

Quere.—Where a replication sets out a ca. sa. for $1,731 debt, and $58 44 damages 
ind costs of suit, and the declaration shows a judgment for $1,731 86 debt, and 
i 96 damages and costs of suit, is this a material variance ? 


WRIT OF ERROR from St. Charles Circuit Court. 


Tompkins, J., delivered the opinion of the Court. 

This case is an action of debt. It was brought by Easton v. Collier, and one 

shua N. Robbins, on a recognizance of bail, entered into by them, for one P. K. 
Kobbins, in the county of Lincoln. 

There are two counts in the declaration. To the first count of the declaration, the 
defendant pleads, first, nul tiel record, on which there is issue joined, and found for 
the plaintiff. To the same count, the defendant, Collier, pleads, also, that no casa 
(422) issued and returned on the original judgment against P. K. Robbins, before the 
commencement of this suit. To this plea, the plaintiff replies a casa, and sets one 
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out, which is variant from the original judgment against P. K. Robbins, in this, that 
the original judgment was given for the sum of $1731 86 cents debt, also $71 96 for 
damages, for detaining said debt, as well as for the costs and charges by him expended; 
and the casa is for $1731 debt, and the sum of $58 44 damages, for detaining the 
debt, together with his costs and charges in this behalf expended, without saying 
how much these costs and charges were. To this replication there was demurrer, and 
the demurrer sustained in behalf of the defendant. Here the judgment as to the 
second plea of the first count,ended. The sixth plea to the second count is, that the 
defendant, Robbins, was going to surrender himself in discharge of his bail, and that 
the plaintiff fraudulently requested him not to do so, &c., whereby he was prevented ; 
issue on the plea, and found for the defendant. There were many other pleas, and 
much other pleadings in this case, which it is not at all material to notice, as it ap- 
pears to have been abandoned, or never expressly decided in the Court below. On 
the issue of fraud, the jury found for the defendant ; a motion was made for a new 
trial, and refused; an objection was made to entering judgment for the defendant; 
though not formal, it is good in substance, as a motion in arrest of judgment, which 
the Court overruled. A motion was made fora repleader, on the ground the issue 
was immaterial, which was refused, and the Court gave judgment for the defendant. 

The first point to be considered, is, did the Court err in refusing to arrest the judg- 
ment, on the ground that the jury had not found all in issue ? 

Second. Did the Court err in refusing to award a repleader, on the ground that the 
issue of fact, as made up, was immaterial ? 

Third. Did the Court err in refusing a new trial ? 

Fourth. Did the Court err in deciding the demurrer against the plaintiff, on the 
ground of the variance? 

(423) In considering the first point, it will be necessary to see what the issue was, 
and what the jury found. 

The plea is, in substance, that before the return of any casa, and while the same 
was in the hands of the Sheriff, the said P. K. Robbins offered, and was going to 
surrender himself in discharge of his bail, and that the plaintiff, in order to fix and 


charge the said bail, fraudulently requested the principal not to surrender himself 


thereon, and assured the principal, that his only object in taking out execution was, 
to continue the same, so as to prevent the necessity of reviving the judgment by sci. 
fa.; by means of which said request and representations, the said Robbins was then 
‘and there prevented from surrendering himself as aforesaid. 

The verdict of the jury responds to the plea, word for word, as far as it goes; but 
it does not find all in issue. A part of this issue is, that Robbins, by means of this 
fraudulent rejuest, was prevented from surrendering himself. The verdict says 
nothing about this. 

The law is, that all in issue must be found, or in other words, the whole of the sub- 
stance of the issue must be found: 7 Bac. 22. Ifa verdict only find part of what is in 
issue, it is bad: 7 Bac. 19. This is authority enough on the subject. Here a mate- 
rial part of the issue has not been found, and for that the judgment must be reversed. 
But it is said, this Court might amend it, if the fact was, that more had been found, 
and had been omitted by the Clerk, in entering the verdict. The opinion of the 
Court is different. Admit amendments may be made on writs of error: what shall 
we amend by here—by the memory of any one who could swear to the fact? This 


is too dangerous—by the Judges notes who tried the cause? ‘This cannot be admit- 
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ted. The notes of the Circuit Judge are no evidence to this Court, and there is 
nothing on this record to amend that matter by. If there is not, we cannot amend. 
The causes cited by the defendant’s counsel do not go the length to warrant the 
amendment required, because the amendments there made were from the notes of the 
Judge of the same Court, in one case, and in the other from the record itself. As to 
(424) the second point, ought a repleader to have been awarded on the ground that 
ithe issue was immaterial. The obligation entered into by the defendant, Collier, is, 
that Robbins shall pay the debt, or surrender himself in execution ; or that Mr. Col- 
lier will do it for him. Collier covenants, that Robbins will surrender himself in 
execution ; the plea is, that Easton made a request which was fraudulent in its 
quality, to prevent Robbins from doing the thing which Collier covenanted Robbins 
should do, or, in default thereof, that he would do it for him. Where a thing is in 
the alternative, if either is done, it is good. The plea alledges, that Robbins offered, 
and was going to surrender himself, to discharge his bail. ‘The rule in construing pleas 
is, that it shall be construed most strongly against him who pleads it. According to 
this rule, let us interpret the words of this plea. The words, that he offered, and was 
going to surrender, may mean, that the offer was made to Easton, to Collier or the 
Sheriff. Now, the strongest construction of the plea for the defendant is, that the offer 
was made to the Sheriff’; but the strongest construction for the plaintiff is, that the offer 
as not made to the Sheriff, and, therefore, the offer would be of no avail, and the 
latter construction is the one the law gives. The plea in this particular, is un- 
ertain and bad, because it does not present a traversable inaterial part. Tie words, 
coing to surrender, are also capable of two meanings. They may mean, that Rob- 
ns Was on the way to the spot and person where and to whom the surrender could 
be made; or it may mean, that he only entertained the intent to surrender. The 
strongest construction, then, to be given against the pleader, is the latter. ‘Then, if 
the intent was only entertained, it was not put in a traversable shape; but whether 
Robbins intended to surrender or rot, must be immaterial ; the question must be, did 
Easton defeat the act to be done, by fraud, or not—whether he, by a fraudulent re- 
quest, changed an intent only. We now come to the question, whether the matter 
set up could be a defence in law, and the act done by Eastoa was such a fraud as to 
prevent him to recover. Admit that Robbins was on the way to the Sheriff, that he 

125) found him, and offered to make the surrender, and that Easton did what the 
plea alledges against him; and that Robbins was thereby induced to withdraw his 
offer of surrender, it does seem by two cases in Croke Elizabeth, that Collier would 
iot be thereby discharged. The one is to be found in Croke Elizabeth, 672, Morris 
v. Lutrell; the case was, that A. entered into a bond to B. conditioned to save B. 
harmless against another bond, made by B. to C. for the payment of £100, at a day 
and place; A. pleads, that at the day of payment, he was going to the place to pay 
it, and that B., by covin with another, caused A. to be imprisoned till after sunset, 
to the intent the £100 shouid not be paid, so that he could not pay the bond. ‘This, 
on demurrer, was adjudged against the defendant, and that such a surrender was no 
bar. Another case will be found in 1 Bac. 4b. 679, where a lease was made on con- 
dition that the lessee shall not harbor any whore within the house so let, and that if 
he suffers such woman to stay there six weeks after warning, it shall be lawful for 
the lessor to enter. The lessee suffered the woman to be there, the warning was giv- 
en, and the lessor, after giving the warning, commanded the woman to stay six 


weeks, which she did ; yet this shall not excuse the performance of the condition, 
26 
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because the lessor did not do any act, and notwithstanding the command, the lessee 
might nave removed her. Another case, still stronger, is found in Croke Eliz. 694; 
the case is Blanford v. Andrews: debt was brought upon an obligation of £80, con- 
ditioned that if the defendant procured a marriage to be had between the plaintiff 
and one Bridget Parmer, at or before a certain day, that the bond was to be void, 
&c. The defendant pleaded, that before the day, the plaintiff came to B. Parmer 
and called her a whore, and told her that if she married him, he would tie her to a 
post, and used other opprobious words to her, by reason whereof the defendant could 
not procure the marriage. The plaintiff demurred to this plea, and the demurrer 
was sustained, because the defendant had not shown that he had used his endeavors 
(426) to procure the marriage; for it may be that, notwithstanding the words, they 
would have intermarried; and the defendant ought to show that there was not any 
default in him, and that he did all he could to procure the marriage. 

By these cases it will be seen that the act was done to the person who had to do 
a material part of the thing to be performed, yet the bonds were forfeited. 

The defendant in this case ought to have shown, at least, that he did all he could 
to surrender Robbins, and that he was obstructed and prevented from doing so by 
Easton; so that the plea is bad in form and in substance. The matter of this defence 
is as immaterial as it would have been to have said, the defendant could not surren- 





der, because he could not find Robbins. 

The next inquiry is, ought the repleader to have been awarded? From the best 
consideration this matter is capable of receiving, it sees a repleader ought not to 
have been awarded, because the rule is, if it appears, by the defendant’s own show- 
ing, that in no way this plea can be put, it would amount to a bar, and would have 
no merits, a repleader cannot be awarded: 1 Chit. on Pleadings, 634, In this, the 
defect is in the substance, as well as in form ; to be sure, the form may be amended, 
but the substance set forth cannot be moulded into form, so as to make a good de- 
fence; and if this matter stood alone, the judgment must be non obstante veri dicto, 
But as t! e declaration is replied to by other pleas, which have not been disposed of, 
the cause must be sent back, to have those matters disposed of. 

Third. As to the cause assigned for error, in refusing a new trial, it is not neces- 
sar to make any disposition of it. 

The fourth point proposed to be considered, is, did the Court err in deciding the 
demurrer against the plaintiff, on the subject of variance. On this point, the Court 
is divided in opinion; Judge Pettizonr being of opinion, the decision is right, and 
Judge M’Grex being of a different opinion ; the judgment on that point is, therefore, 
affirmed. As to the motions to discharge the bail, we do not consider them any part 
(427) of the record ; and as to the goodness of the pleas to the second count, yet to 
be disposed of, we forbear any opinion. 

The judgment on the first count is affirmed, with costs; and the judgment on the 
second count is reversed, with costs. The cause is sent back, to be further proceeded 
on inthe Court below, by disposing of the pleas and issues, not yet disposed of. 


PetTizone£, J. 


The Court below were correct in not awarding a repleader. If the plea is in sub- 
stance no bar to the suit, then there is no use in ordering it to be repleaded in another 
shape; for whatever shape it may assume, it still will beno bar. A repleader is not 
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awarded for the purpose of letting the party try his hand at a new and distinct sub- 
ject of defence, for it is not, and cannot be, at his instance ; but it is, that he may 
plead the same defence in a better form, or that he may traverse some material part 
of the previous pleadings, which, under the state of the case, may be necessary to 
elucidate the cause, and show the Court which way the judgment ought to be given. 
This plea traverses no part of the declaration. It admits the declaration, but attempts 
to avoid it. If this plea stood alone, and it constituted no bar to the action, because 
it was bad in substance, judgment would go for the plaintiff, notwithstanding the ver- 
dict for defendant, because the declaration would stand confessed, and the plea con- 
stituted no defence. So in this case, where the declaration is traversed by other 
pleas, if they are found for the plaintiff, and this last plea constitutes no defence, and 
cannot, under any shape in which it can be put, form a defence, then a repleader can- 
not be awarded, but judgment must go for the plaintiff, non obstante veri dicto: 1 
Chitty, 634. If the plea is bad in substance, therefore, and cannot be put into a 
shape that will make it available as a bar, the Court were right in refusing a repleader, 
especially as all the material parts of the declaration had been already traversed. 
But I am of opinion, that the plea is a good bar, and that if it is defective in form, 
those defects would be cured by verdict. I hold it to be good law, as well as good 
(428) equity and good sense, that if I obligate myself for the performance of an act 
by a third person, and that person is fraudulently prevented from performing the act» 
by the obligee, either by misrepresentation or force, for the purpose of charging me 
with the obligation, it will excuse me from it. The defendant, in this case, obligates 
himself that Robbins shall pay the debt, or surrender himself in execution. The 
plea sets out, that Robbins was hindered and prevented from fulfilling this obligation, 
by the fraudulent misrepresentations of the plaintiff. I, therefore, think the plea 
good, and tor that reason, the motion for a repleader was properly overruled. I con- 
cur with his honor, Judge M’Girx, in the opinion, that the verdict is bad, and that 
the judgment in the Court below, upon the verdict, be reversed; but do not concur 
with him in the opinion, that the Court below erred in sustaining the demurrer to the 
replication to the second plea to the first count of the declaration. I think the de- 
murrer properly sustained, on the ground of the variance between the judgment and 
execution, as set out in the pleadings. 





SUPREME COURT OF MISSOURI. 


JOURNEY v. THE STATE. 


1. The selling of spirituous liquors without license, contrary to the provision of the 
act, passed Dec., 1820, is not an indictable offence. 

2. If an offence, not indictable at commen Jaw, is prohibited by statute, and a par- 
ticular method of proceeding is given by the statute, that method must be pursued, 
and it cannot be proceeded against by indictment, unless that method is given. 
(Note a.) 


WRIT OF ERROR from Montgomery county Circuit Court. 


Per Curiam. Journey was indicted in the Court below, for retailing spirituous 
liquors, without license, contrary to the provisions of the act of the Legislature of 


(429) this State, to license and regulate retailers of wines and spirituous liquors, 
passed December 12th, 1820. The only point of any importance to be decided, is, 
whether this is an indictable offence. The second section of the act prohibits the 
offence, under a penalty of one hundred dollars, to be recovered with costs of suit. 
‘The seventh section of the same act, points out the mode in which all penalties, in- 
curred under that act, shall be recovered. It says, “they shall and may be sued for 
and recovered, in the name-of the State, by bill, plaint, or information, &c.; to be 
sued for and recovered in any Court of record, or (if the amount shall not exceed 
the jurisdiction of Justices of the Peace, in civil cases) before any Justice of the 
Peace.”’ 

The rule of law is, that if an act which was not an indictable offence at common 
law, is prohibited by statute, and a particular method of proceeding is given by the 
statute, that method must be pursued, and you cannot proceed by indictment unless 
that method is given by the act: Cr. Jac. 643-4; 1 Burr. 543; 2 Burr. 803-4; 1 
Chit. Crim. Law, 134; 1 Saun. 250, n. 3; 4 Hawk. 4. When the act is barely pro- 
hibited, and no method of proceeding pointed out. there you may indict. Here 
methods of proceeding are pointed out which do not include indictments; these 
methods must be pursued, and no other. It is said the last clause of that act, which 
requires the Circuit Court to give the act in charge to the grand juries at each term, 
clearly shows that it was the intention of the Legislature, that the offence might be 
prosecuted by indictment. We cannot presume that such were their intentions, es- 
pecially as we can see other good reasons why the Legislature might require the act 
to be given in charge to the grand jury, other than for the purpose of indictment. 
‘The Legislature have expressly given the mode of proceeding by information. The 
bill of rights (sec. 14) says, that no person shall be proceeded against by information, 
for an indictable offence. We cannot, therefore, presume that they intended to make 
it indictable. 

The judgment of the Court below must be reversed, with costs. 


(a.) See State v. Corwin, 4 Mo. R., p. 611. 





Decisions of the Supreme Court of Missouri, 
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FLoyp v. WILEY. 


A Justice of the Peace has jurisdiction of an action “on an account ;” for by that 
is understood book account. 
When the horse of A. comes in the possession of B., and B. converts him to his 


wn use, A. may waive the /ort, and bring assumpsit. 


TTIBONE, J., delivered the opinion of the Court. 


his was an appeal from a Justice of the Peace to the Circuit Court of Jefferson 
uunty, and from the Circuit Court to this Court. 
rhe action was to recover the value of a horse. No regular pleadings were made 
», but from the record and proceedings returned, the trials were, in both Courts, in 
sumpsit, fora horse sold. ‘The bill of exceptions says, “ it was admitted that the 
“iinmons, i this case, stated the action to be on an account, for fifty dollars.”” But 
objection appears to have been made to the form of the action. All that this Court 
will do in examining into the form of the action, on an appeal from a Justice of the 
‘ace, Will be to see that the Justice had jurisdiction of the subject matter. A Jus- 
e of the Peace has jurisdiction of actions on book account, promise, or for goods. 
vares, merchandise, or other property, sold and delivered. ‘The action stated in the 
summons to be on an account for fifty dollars, must mean on book account. It goes 
tor damages, and therefore cannot mean that it was an action of account, when the 
131) judgment is, that the parties shall account together. The summons is good in 
substance, and defects in form cannot be regarded in this proceeding. Even if the 
summons had been bad in substance, still as the action tried before the Justice was 
such as he had jurisdiction of, I should consider all objections to the process as 
waived, 
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The next objection made in this case is, that assumpsit cannot be maintained upon 
the evidence set forth in the bill of exceptions. 

The bill of exceptions states that the horse belonged to one David Beard ; that he 
ran away and came into the possession of one McCollouch, of whom Beard had 
bought the horse ; and while he was so in possessiun of McCollouch, Beard sold the 
horse to plaintiff; that after the sale to the plaintiff, the horse came to the possession 
of the defendant, who converted him to his. own use ;, that plaintiff demanded the 
horse, and defendant refused to give him up. Upon this testimony the defendant’s 
counsel moved the Court to instruct the jury, that the plaintiff could not recover in 
this action ; which instruction was given. We are of opinion the Court erred in this 
instruction. It was competent for the plaintiff to waive the tort, and proceed in as- 
sumpsit. It does not lie in the mouth of the defendant to say he is a trespasser. 
In the case of Cummings and wife v. Noyes, 10 Mass. Rep. 436, in a similar kind of 
action, the Court say, “it is competent for him (the plaintiff,) to treat the party lia- 
ble to his action as a purchaser, an agent, or a bailee, whose use or disposal of the 


g 
for the use of them, is recoverable,.and to be assessed in damages. In Cowper, p. 


goods is thereby confirmed, and thus the vaiue of the goods, or a fair compensation 


372, the same doctrine is laid down. Wedo not see the force of the objection, “ that 
the horse was not taken out of the immediate possession of the plaintiff.” The 
possession of McCollouch is not stated to have been adverse. Indeed the contrary 
is clearly to be inferred from the evidence. McCollouch would, quo ad the posses- 
sion, be considered as the servant of the plaintiff, and holding for him. 

(432) The judgment of the Circuit Court must be reversed, and the cause re 
manded for a new trial; and the plaintiff must have his costs on this appeal. 


(a.) See Johnson v. Thompson, 3 Mo. R., p. 366. 


LinDELL v. LIGGETT: 


In action of assumpsit against endorsers of a promissory note, a former verdict and 
judgment in favor of defendant, when the same note was offered in evidence, ona 
count for an account stated, is no bar. 

ERROR from St. Louis Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


The firm of Sanguinet & Bright drew two promissory notes in favor of the firm of 
Neal & Lizgett, wh» enjor-ed them to Lindell, for the accommodation of Sanguinet 
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& Bright, there being no debt due from Neal & Liggett to Lindell, and no considera- 
tion moving from Lindell to Neal & Liggett. 

When these notes became due, one of them was presented to Sanguinet & Bright, 
and payment being refused, was protested, and notice given to Neal & Liggett, the 
endorsers.. 

Lindell brought his action of assumpsit against Liggett, surviving partner, contain- 
ng special counts on the notes, and concluded with the common count, on an account 
stated. 

The defendant pleaded non-assumpsit and payment. On the trial the counts on 
the notes were stricken out, and the trial proceeded on the third count, upon an ac- 
count stated. The plaintiff produced his notes, proved. the execution of them, and 
the endorsements, but failed to prove that the notes, when due, were presented to the 
iwakers for payment. And for want of that proof, the Court decided the plaintiff 
could not recover; and there was a verdict and judgment against him on both issues 

(433) The plaintiff brought a second suit, declaring specially on the notes, as en- 
dorsed notes, and on the trial, proved his case as first above stated; the defendant 
having pleaded non-assumpsit, and a former judgment in bar of the same promises 
ind undertakings, he produced the former record and facts, as to the first trial. The 
Court gave judgment for the defendant. The point to be decided is, was the first 
judgment a bar to the recovery in the second. 

The rule of law is, that no man can be twice vexed for the same cause. The in- 
quiry must be, to ascertain what was the first cause of action. The first recovery 
was had on an account stated. In order to support this count by evidence, it must 
appear, that the parties did account together, and that a balance was found to be due 
from one to the other. Proof of this would be direct proof; but in the absence of 
this, the law allows of presumptive proof. The point to be proved here, was, that 
they accounted together. Lindell offered these notes to prove that ; but they, so far 
{om proving that fact to exist, proved, in connection with some other evidence, that 
the fact was utterly untrue; and it is said, because this evidence was offered, the 
bar must go to the evidence, and not to the fact that they accounted together. 

At first, we had some difficulty in the case, but now the question is clear enough 

Suppose a person would declare on a special agreement in assumpsit, and, on the 
trial, would prove a special agreement, but different from the one declared on, and 
he should suffer a verdict against him ;. would any one contend he could not again 
proceed on the case, as proved on the former trial? Yet, in that case, the reason 
why he failed, would be, that the evidence,went too far. In this case, the evidence 
went too far, and showed, the party could not recover on that count. And again: 
suppose the plaintiff should declare on a specialty, and it should become necessary 
t» produce it on the trial, and when produced, itshuuld vary from the declaration, 
and, for that reason, the verdict should be against him; would any one contend he 
(434) could never afterwards use it, because he attempted to use it for a purpose in 
which it would not bear him out ? 

The case at bar, is like these cases; so much so, that we perceive no material! dis- 
tinction; and one thing we do clearly perceive, which is, that on these notes, there 
never has been a recovery in bar. 

Let the judgment be reversed, with costs. 





SUPREME COURT OF MISSOURI. 


Rospinson v. JOHNSON. 


1. The protest of a Notary should be received in evidence, in an action against the 
drawer of a bill of exchange. (Note a.) 

2. A deposition of a Notary Public, in which he states that the bill of exchange was 
regularly presented for payment—regularly protested, and notice regularly given 
to the drawer, without showing how these were done—held, to be sufficient to pre- 
vent the Court below from instructing the jury, that said deposition contained noth- 
ing to support the material allegations in the declaration. 


ERROR from St. Louis Circuit Court. 
Petrisone, J., delivered the opinion of the Court. 


This was an action of assumpsit, by Robinson, the plaintiff, as endorsee of a bill 
4 exchange, against the defendant, as drawer. 

The bill was drawn in Kentucky, upon A. R. Woolley, in Pittsburgh. Upon the 
trial of the cause, the plaintiff offered in evidence, a protest of the said bill of ex- 
change, under the notarial seal of John Shaw, a Notary Public ;. the reading of which 
was objected to by the defendant, and the objection sustained by the Cowt. The 
plaintiff also read in evidence, the deposition of John Shaw, who testified that the 
bill of exchange annexed to his deposNion, (being the same described in the declara- 
tion,) Was, by him, as Notary Public, regularly protested for non-payment, on the 
25th day of April, 1819, and that notice thereof was regularly and promptly giver 
(435) to the drawer of the said bill of exchange, James Johnson, by addressing to 


him, the said James Johnson, on the 26th day of April, 1819, notice in writing, of 


the non-payment of the said bill of exchange, and placing the said notice in the post 


vifice at Pittsburgh. The defendant’s counsel prayed the Court to instruct the jury, 
that unless they find that the said bill of exchange was presented for payment, af the 
time and place mentioned in, the declaration, and that payment was refused, 
and that notice of the same was given to the defendant, they must find fo: 
the defendant; that these facts were necessary to be proved, and that the 
deposition of John Shaw, read in this case, is not evidence of these facts. And 
the said Court then and there instructed the jury, that there is nothing contained in 
deposition of John Shaw to support the material allegations contained in the declara- 
tion, to sustain the action. To these several opinions and instructions, the plaintit? 
excepted. <A verdict was found for the defendant. 

The first point which I shall consider, is, whether the protest was properly ex- 
cluded from going in evidence. 

Secondly, whether the Conrt erred in giving the foregoing instructions. 

We are of opinion, the Court erred in rejecting the protest. The plaintiff has 
averred in his declaration, that the bill was duly protested. He has a right to prove 
that averment, unless it appears to the Court to be altogether immaterial. By the 
laws of this State, the party is entitled to damages on a protested bill of exchange, 
drawn here. A similar law may exist in Kentucky, where this bill was drawn 
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That would be a matter of evidence which the party would be entitled to make, under 
his declaration, and not a matter to appear in the pleadings. The averment of the 
protest, therefore, might be material; and as it does not appear for what purpose it 
was offered, or on what ground rejected, we cannot say that it was altogether imma- 
terial to the plaintiff ’s cause, when introduced in evidence. Weare clearly of opin- 
ion, that it should have no other effect than to entitle the plaintiff to damages, if the 
lex loci contractus would entitle him to damages. We are of opinion, that this is an 
(436) inland bill of exchange: Vide 5 Johns. Rep. 383; and that the protest is, of 
itself, no evidence of the facts therein stated. It is necessary for the plaintiff to 
prove the presentment of the bill, the non-payment and notice ; and from the protest, 
or in other words, the protest of an inland bill of exchange, is no evidence of these 
facts. 

We are of opinion, that the Court erred in instructing the jury, “that there is 
nothing contained in the deposition of John Shaw, to support the material allegations 
contained in the declaration.” The deposition does contain evidence of a notice of 
non-payment; and although that evidence is not complete and sufficient, of itself, to 
stablish a legal notice, yet, so far as it goes, the evidence is relevant, and it might 
lave been completed by other evidence, which the plaintiff, for aught that appears, 
might have been able to produce. 

The evidence was relevant and competent, so far as it went, and was, therefore, 
improperly excluded from the jury. . 

Let the judgment in the Court below be reversed, and the cause remanded for a 
new trial; and let the plaintiff have his costs in this Court. 


(a.) See Draper v. Clemens, 4 Mo. R., p. 52. 
Moore v. Bank of Missouri, 6 Mo. R., p. 379 
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Boyp v. SARGENT. 


. In an action of debt, the sum mentioned in the queri/ur, not being the amount of 
the sums set out in the several counts, is no ground of error. 

. An omission to set out the name of the maker of the note, is cured by oyer given, 
and is supplied, if the name be mentioned in the preceding and subsequent parts 
of the declaration. It isa mere clerical error. 

. When, in a subsequent count, the date, &c., of the writing obligatory is omitted, 
but reference is made to the previous count, in which two dates are specified, the 
uncertainty, if any, is cured by oyer given. 

- When the two first counts are demurred to, and nil debel to the third, and the de- 
murrers are overruled, and a judgment rendered for the amount claimed in the 
two first counts, without any thing said of the issue, it is bad. 


IN ERROR. 
Tompkins, J., delivered the opinion of the Court. 


This is an action of debt. Sargent, the plaintiff below, brought an action against 
Boyd, for one hundred and twenty dollars, due on two single bills obligatory, of sixty 
dollars each, and for one hundred and twenty dollars, due by simple contract. ‘The 
defendant below craved oyer of the single bills obligatory, set them out, and demurred 
to the counts on them, and pleaded nil debet to the count on the simple contract. 
The Circuit Court overruled the demurrer, and gave judgment for one hundred and 
(438) twenty dollars, the debt in the declaration demanded, and damages for the de- 
tention thereof. It is assigned for error, first, that the sum demanded in the queritur, 
is one hundred and twenty dollars, and that the several sums stated in the declaration 
to be due, amount to two hundred and forty dollars. Second. That it is not stated in 
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the first count, by whom the first note, in said count mentioned, was made. Third. 
That there is a variance betwixt the second note, set out in the said first count, and 
that of which oyer is given. 

There are two other general assignments of error. The Court are all of opinion, 
that the first assignment of error is not good, 

The commencement of the first count reads thus: “for that, whereas, heretofore, 
to-wit, on, &c., at &c., made his certain instrument in writing, &c.”” The name of 
the defendant is mentioned in the queritur, and the omission of it here is conceived to 
be aclerical error. This omission is easily supplied by the preceding and subsequent 
parts of the same count. It is also conceived, that this omission is cured by setting 
out the note on oyer. ‘The second assignment of errors is, therefore, thought to be 
insufficient. Judge M’Girx does not concur in this last opinion. A majority of the 
Court thinks the third assignment of errors insufficient, The second note is described 
thus: “ and also, at the same day, at the same place, and within the same jurisdic- 
tion, the said defendant made his other writing obligatory, &c., bearing date the same 
day, year last aforesaid. In setting out the first note, two times had been mentioned, 
the 7th August, 1818, the day of the date of said first note, and the 25th December, 
i818, the day on which it became due. The uncertainty in the date of the second 
note, if any, is thought to be effectually cured, by setting out this note on oyer. In 
this opinion, also, Judge M’Grirx does not concur. A majority of the Court is of 
opinion, that there is error in the judgment given. ‘The judgment appears to be 
given on the whole declaration, whereas, nothing but the demurrer was submitted. 

439) The judgment of the Circuit Court is reversed, and the case remanded to 
the said Court for another trial. 


PeTTIBONE, J., dissenting on the last point. 


MATINGLY v. HAYDEN. 


In an action of ejectment by A. against B., a patent certificate to A.’s legal repre- 
sentatives, without other evidence, cannot be received in evidence, and sucb 
certificate is no evidence of title in A. 


THIS is an action of ejectment. 


Tompxins, J., delivered the opinion of the Court. 


The plaintiff produced the patent certificate of confirmation, to prove his right of 
possession in the premises. By this certificate it appears that the quantity of six 
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Brown v. Fricke. 








hundred and forty acres of land was confirmed to the legal representatives of Luke 
Mattingly, and no other evidence of title in the plaintiff was offered. It is the opin. 
ion of this Court, that the Circuit Court did not err in rejecting this evidence. The 
circumstance of the certificate of confirmation being granted to Luke Mattingly’s 
legal representatives, raises a presumption that Luke Mattingly, the person who 
purchased this land from the Spanish government, was, at the time of making said 
certificate, dead; and it ought to have been proved by other testimony, that the 
plaintiff in this action was the legal representative of said purchaser, Luke Matting- 
ly. If, however, Luke Mattingly, the plaintiff, is the person to whose legal 
representatives said land is confirmed, it is the opinion of this Court that the said 











certificate is no evidence of title in him. 
Let the judgment of the Circuit Court be affirmed. 
On examining the record on the petition to rehear, it appears there is no bill of 







exceptions signed to show the testimony was rejected; the petition is overruled, 





Brown v. FRICKE, 











(440) 





In an action on an account commenced before a Justice of the Peace, an account 
made out in the the name of the wife of the plaintiff, does not prevent the plaintiff 
from proving his claim, and recovering for the same. No account need be filed. 










PetTinong, J., delivered the opinion of the Court. 






This suit was originally instituted before a Justice of the Peace, and was brought 
by appeal into the Circuit Court, and from the judgment of the Circuit Court a writ 
i of error was taken to this Court. The process in the Justice’s Court required the 
ey defendant to answer unto the plaintiff on an account. Among the papers filed by the 
Justice in the Circuit Court, was an account headed as follows: ‘ George Fricke to 
Rachel Brown, Dr. for washing and mending, &c.” 

On the trial in the Circuit Court, the plaintiff exhibited the said account, headed 
as above, and offered to prove, that Rachel Brown was the wife of the plaintiff, and 
that she was his wife at the time of performing the services charged in the said ac- 
count, and that the said money became due while she was his wife, &c., and that she 
was still the wife of the plaintiff, &c. The defendant objected to the Court’s receiv- 
ing the evidence offered, and the said account mentioned, for the reason, that the ac- 
count was not made out in the name of the plaintiff. The Court sustained said ob- 
jections, and rejected said account and evidence from being received on the trial ; to 
which opinion and decisions the plaintiff excepted. The plaintiff then offered to 
amend the said account, by heading it, “George Fricke to John Brown, Dr.;”? which 
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was objected to and refused by the Court, to which decision the plaintiff excepted. 
The plaintiff then offered to prove that the said defendant was indebted to the plain- 
titf, for washing, &c., done by the plaintiff’s wife, being the same items contained in 
the above account, without filing any account; but the Court refused to receive such 
(441) evidence, to which the plaintit? excepted. We are of opinion, the Court 
erred in the foregoing decisions. There are no formal pleadings required, in pro- 
ceedings before Justices of the Peace. The summons is the only thing that can be 
regarded iu a declaration. It was not absolutely necessary that any account should 
have been filed. The plaintiff might have stated the items of his claim ore tenus. 
But if the account is filed, it is sufficient if it apprises the opposite party of the na- 
ture of the claim set up against him. Then the account filed was sufficient for that 
purpose. It also shows a legal liability on the part of the defendant, to pay the ac- 
count to the plaintiff, when connected with the other evidence offered. We, there- 
ore, think the evidence was improperly eycluded. 

I'he judgment must be reversed, and the cause remanded to the Circuit Court for 
. new trial; and the plaintiff must recover his costs on this writ of error. 





Fercuson v. FatzEr, NEELY AND NEELY, EXECUTORS oF SEAWELL. 


Where the declaration alledges, that a judgment was recovered for $175 debt, $11 
damages, and $19 43 1-2 costs, and the record offered in evidence shows no specific 
sum for costs, it is a fatal variance. (Note a.) 


Tompxins, J., delivered the opinion of the Court. 


Thisis an action on the case, by the plaintiff here, who was plaintiff in the Circuit 
Uourt against the defendants, for money due the plaintiff, from the testator of the 
iefendants. The plaintiff, in his declaration, states, that Seawell, in his lifetime, had 
assigned to him a note, made by John Davidson, for $175, to said Seawell; that he 
iad assigned the same to James Evans; that Evans sued Davidson on that note, in 
‘he Territory of Arkansas, where Evans, the assignee, obtained judgment for $175 

142) debt, and $11 damages, and $19 43 1-2, for his costs, as is further stated in the 
ieclaration; upon which judgment, the plaintiff alledges, an execution was issued, &c. 
The record offered in evidence by the plaintiff, shows, that the judgment was for 
$175 debt, and $11 damages, and also his costs and charges in that suit, &c. This 
variance between the allegation in the declaration, and the record offered in evidence 
is fatal. 
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Evans and Ellis v. Menefee. 





The judgment of the Cireuit Court is affirmed. The costs will be paid by the 
plaintiff. 






(a.) See McNair v. Lane, 2 Mo. R., p. 57, 
Warden v. Evans,2 “  p. 205. 
McQueen v. Farrar, 4 Mo. R., p. 212, 









Evans AND Etuis v. MENEFEF. 





Where a suit in chancery was commenced against two, one of whom answered, but 
the other failed toanswer, and the plaintiff dismissed his bill as to the defendant 
who had answered, and took a decree against the other—held, that in this there 

was no error, and the defendant, who failed to answer, must seek relief by a new 

suit in equity. 









THIS is a suit in equity. 


Tompkins, J., delivered the opinion of the Court. 










Evans, one of the plaintiffs in error, had sold a house and lot in the town of Cape 
Girardeau, to Menefee, the defendant, for five hundred dollars. The defendant exe- 
cuted to Evans, two single bills, obligatory, for two hundred and filty dollars each, 
to secure the payment of this money. These notes were assigned by Evans to Ellis, 







the other plaintiff in error. Ellis sued Menefee on these two notes. Menefee files 
his bill against Evans and Ellis, in which he states that Evans had no right to the 
house and lot, which were the consideration he had received for the notes. 

The Circuit Court granted an injunction, to restrain further proceedings in the 
suits on these notes. Evans filed, at several times, three answers; in the two first, 
(443) he admitted his want of title; in the last he states that he had acquired a title, 
and declares his readiness to convey. The plaintiff below, who is defendant here, 
dismissed his bill as to Evans, Ellis had not answered, and the bill being taken for 
confessed against him, and the injunction made perpetual as to him, both of the de- 
fendants below appealed. Evans had no right to appeal; the bill being dismissed 
as to him, he was no party to the record. The Court tinds no error in making the 
decree final against Eliis. If he has any merits, he must find relief by a new suit in 
equity. 

The judgment of the Circuit Court is affirmed against Ellis, and the appeal dis- 
missed as to Evans. 

The appeal must be dismissed as to Evans. Ellis and Evans will each pay his 
respective part of the costs of this appeal, and Ellis will pay the costs of suit in the 
Circuit Court. 
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ByRNeE v. THOMPSON, ADM’R, XC. 


Before an appeal from a County to a Circuit Court can be taken, bond with sufficient 
security, to be approved of by the Court, must be given. 


PETTIBONE, J., delivered the opinion of the Court. 


This was an appeal from the County Court to the Circuit Court of Cape Girar- 
deau county. The appeal was dismissed in the Circuit Court, because the appeal 
bond was not taken in due time, and costs paid. It appears by the record that an 
appeal was taken, during the sitting of the Court. The record does not show that 
the bond was taken in cpen Court, or within ten days after the sitting of the County 
Court; nor was it approved, acknowledged, or witnessed, by or before any person. 
The bill of exceptions states that the appeal was dismissed, because the bond was 
not taken in due time, without showing any particulars by which this Court can 
(444) judge whether it was in due time or not. We are, therefore, to take the fact 
to be, that the bond was not given in due time, as the Court below have so found, 
and we cannot see that finding to be wrong. The question then arises, whether any 
bond is necessary to perfect the appeal. Because, if the appeal is complete without 
any bond, and the only effect of the bond is to make the appeal a supersedeas, the 
Circuit Court then erred in dismissing the appeal. The act, establishing Circuit and 
County Courts, sec. 4, provides, that before any appeal shall be granted, bond with 
sufficient security, to be approved of by the Court, shall be given. We, therefore, 
think the bond is a pre-requisite to the appeal becoming complete. Besides, this 
bond does not appear to have been approved by the County Court, according to the 
requisites of the aforesaid act. 

The appeal was rightly dismissed, and the judgment of the Circuit Court must be 
affirmed ; and the defendant must recover his costs on this writ of error. 





SUPREME COURT OF MISSOURI. 


CaGEe AND BLACK, FOR THE USE OF RAMSEY, SURVIVING EXECUTOR OF Brapy, 
v. ELLIS, ADM’R DE BONIS NON OF WATERS. 


Where a cause is submitted to the Court, without a jury, and the defendant prays the 
opinion of the Court, whether the evidence does not raise a presumption that the 
note sued on had been paid and the Court gave that opinion, and found for defend- 
ant—held, that a writ of error would not lie, as no exception was taken to the 
admission of the evidence, but to the weight of it. 


M?GrrK, C. J., delivered the opinion of the Court. 


This was a case originally tried before a Justice of the Peace, and brought to the 
Circuit Court, and judgment there for the defendant, Ellis. 

It appears by the record that in April, 1806, Waters made his covenant to deliver 
(445) some lead to Cage & Black, and that Ramsey found this note amongst the pa- 
pers of Brady, when he caine to the administration of his estate, upon which this 
suit was brought against Ellis, administrator of Waters. 

The point presented for the consideration of the Court, is saved by a bill of ex- 
ceptions, and it is this: the evidence was submitted to the Court in place of a jury, 
and the Court found the note was paid. When the evidence was gone through, the 
defendant prayed the opinion of the Court, if the evidence did not raise a legal pre- 
sumption, the note was paid. The Court said, the evidence did raise such presump- 


tion, and gave judgment accordingly ; to which opinion the plaintiff excepted. 


It is unnecessary to inquire, whether the Court found a right verdict, as it is set- 
tled law, that a writ of error will not lie to the verdict of a jury. If the Court erred 
it was not in admitting incompetent evidence. No exception is taken to the admis- 
sion of the evidence, but to the weight of it. But if the weight of this evidence 
could now be considered by the Court, we think the verdict is right, and if the mo- 
tion for a new trial was now before us, we would not grant any. 

he judgment is affirmed, with costs. Let an order be made, that Ramsey pay the 
costs, on or before the next term of this Court. 
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(446) Monrcomery, BY HIS NEXT FRtEND D’LasHmorTrT, v. Tiron. 


1. A plea that A. is not the next friend of B., who sues, is not good in bar, if it can’ 
be pleaded at all. 

:. A plea, setting forth, that the bond sued on was obtained by A., (from whom the 
consideration moved,) and made payable to C., by fraud, covin and misrepresenta- 
tion, isgood. A: general allegation of fraud, without specification, is good. (Note 
a.) 

3. In an action on’a bond, a plea setting forth, that a part of the consideration was for 
a negro woman, who was falsely and fraudulently represented to be sound, is a bad 
plea. (Note b.) 

4. The refusal to dismiss a cause from the docket, because there was no evidence to 
prove that the person styling himself next friend, was such, after pleading to the 
merits, is no ground of error. - 


PetrTinone, J., delivered the opinion of the Court. 


This is an action of debt, on a sealed note, for $603:. The defendant pleaded four 
pleas. ‘To the three first, there were demurrers, which were sustained. The fourth 
plea was traversed by the plaintiff, and a verdict was found upon that plea for the de- 
tendant. A new trial was moved for by the plaintiff, and granted by the Court. On 
the second trial, a verdict was found for the plaintiff, and judgment given for the 
anount of the debt claimed in the declaration. To reverse that judgment, the de- 
tendant in the Court below brings his writ of error, and assigns for error, that the 
demurrers to the three first pleas were improperly sustained: The first plea is, that 
))Lashmutt was not the next friend of the said plaintiff. This is no good plea in 
bar. If itcan be pleaded at all, it must be in abatement. Besides, in addition to 
‘he appearance of the plaintiff, by D’Lashmutt, as his next friend, in the commence- 
ment of the suit, and in the subsequent proceedings, there is an express entry upon 
the record, prior to the said plea, which this Court consider as a sufficient recogni- 
‘ion of him in that character, by the Court below. Itisas follows: “Van B. D’Lash- 
outt, above named, comes into Court and acknowledges himself as the next friend 
{ Robert Montgomery, the plaintiff in this cause, who is an infant, under the age of 
‘wenty-one years.” The defendant cannot plead a fact against therecord. The first 
(447) plea is, therefore, bad in every point of view, and the demurrer to it was rightly 
sustained. 


The second plea is, that the writing obligatory in the declaration mentioned, was 
obtained from the defendant by one James Montgomery, from whom the considera- 
tion of said writing moved' and was obtained, and by whose direction and request, 
the said writing was made payable to Robert Montgomery, in the declaration men- 
tioned, by fraud, covin and misrepresentation ; wherefore, the said writing was and 
is void in law, &c. 


The Court are of opinion, that this plea is good, and that the demurrer to it was 
improperly sustained. Fraud constitutes oy good defence in law, the game as in equity; : 
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and the general allegation of fraud, without specifying the particulars, is sufficient 
1 Chitty Pl. 553. The judgment on the demurrer to this plea must be reversed. 

The third plea states, that the writing declared on, was obtained in the same way 
as in the last plea, by fraud, covin, and misrepresentation ; and then proceeds to 
specify the particulars of that fraud, to-wit: thatthe said James Montgomery falsely 
and fraudulently asserted to the said defendant, that the negro woman (part of the 
consideration of the said writing) was sound and free from defect ; whereas, she was 
unsound, and became unable to work, from the wound she had received before the 
sale of her to the said defendant as aforesaid; that defendant, confiding in the truth 
and fairness of the representations so made, gave the writing in the declaration men- 
tioned, in the manner and form stated; wherefore, the said writing was and is void, 
&e. This plea is clearly bad. The specification of fraud here set out, does not con- 
stitute a bar to the note. The fraud is not in obtaining the note, but in misrepresent- 
ing the quality of a part of the property which he received for it. For this fraud, 
he must resort to his cross action. A part of the consideration of the note is not 
complained of; the other part, the plaintiff represents as less valuable than he had 
expected, but still, he keeps the property, and affirms the contract. He must, there- 
(448) fore pay his note; and if the property is of less value than he had a right to 
expect, from the representations of the plaintiff, he must recover for that deficiency 
in a cross action. The demurrer to this plea was well sustained. 

The defendant also assigns for error, that the Court below improperly granted a 
new trial. We see nothing upon the record which shows, that the Court below has 
abused its discretion on this subject. 

There is also another error assigned, that the Court below refused to dismiss the 
cause from the docket, when there was no evidence that the person styling himseif 
next friend of the infant plaintiff, was such. The bill of except#ons states, that de- 
fendant moved to dismiss the suit for the cause above stated, but the Court overruled 
the motion, saying: because, at the last August term of this Court, the said D’Lash- 
mutt came into Court and acknowledged himself the next friend of the said plaintiff, 
and because the defendant had pleaded tothe merits. The act regulating proceedings 
at law, section 5, act 1821, p. 76, requires the acknowledgment of the next friend to 
be in writing, and filed, &c. The appearance of an infant in any other way than by 
next friend, or guardian, is an error that cannot be waived; but the particular for- 
malities of the appearance may be waived. Here was an appearance by next friend, 
though not in strict conformity with the act. The pleading to the merits was a 
waiver of the want of form in the appearance. The motion was correctly over- 
ruled. 

Let the judgment on the demurrer to the second plea be reversed, and the cause 
remanded to the Court below, to be further proceeded in, according to law ; and let 
the plaintiff in error recover his costs on the writ of error. 


oT ge Pemberton v. Staples, 6 Mo. R., p. 59, where this point is cited and 
approved. 

(.) See Casey v. Smales, 4 Mo. R., p. 77, and Bates v. Hinton, 4 Mo. R., p. 78, 
where the distinction is drawn between a plea alledging fraud, and a mg alledging a 


mere failure of consideratton. See Burrows & Jennings v. Alter, 7 Mo. R., p. 424. 
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(449) Peay v. SUBLET AND WIFE. 


Where A. had agreed to make a title toa lot to B., who afterwards became indebted 
to C., and C. recovered judgment, but found no property on which to levy his exe- 
cution, and A. conveyed the lot tothe daughter of B.—held, that equity will inter- 
pose to prevent the fraud. 


APPEAL in Chancery. 
M’Girk, C. J., delivered the opinion of the Court. 


The bill shows that one Mothershead and Stout became indebted to the complain- 
ant; that Stout had agreed to make a title of a lot in Jackson to Mothershead, but 
had not done it at the time Mothershead became indebted to Peay; that Peay recov- 
ved judgment against Mothershead for his debt, and took out execution thereon, and 
has been unable to have any thing made thereon, and alledges nothing can be made 
thereon; that after the existence of the said debt, Mothershead, in order to defeat the 
»omplainant of his debt, procured Stout to make the deed for the lot to his daughter, 
Polly, the present wife of Sublet; that Polly Mothershead knew her father had paid 
for said lot, with his money, and that she never paid any thing to Stout or her father 
for the same ; that she took said deed with a view to aid her father in defeating the 

omplainant ; that said Sublet knows of all these facts, and holds said land in right 
of his wife. The bill prays a discovery, and that the land may be decreed to Moth- 
ershead, so that it can be subject to his execution. This bill was demurred to, and 
the demurrer sustained, and the bill dismissed, as to these defendants; to reverse 
which the cause is brought here. The point for the consideration of the Court is, 
is there equity enough in the bill to compel the defendant to answer thereto? 

The practice here complained of, is a common device of dishonest men. Charles 
Mothershead has caused a voluntary conveyance to be made, of property which was 
his in equity, to prevent the payment of his just debts; and his daughter has, with a 
(450) view to aid her father in his dishonesty, accepted the deed. This is a fraud in 
both, on the complainant. Equity requires every man should honestly pay his debts. 
Every device to avoid this, as by transferring property to children, for a pretended 
consideration, is fraudulent. If Mothershead had taken the deed to himself, as he 
ought to have done, this complainant might have had his money. In this case there 
is no relief at law. 

Let the decree be reversed, with costs; and the cause is sent back to the Circuit 
Court for the bill to be answered, and to be further proceeded on according to law 
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Pore AND Scott v. Hays. 


¥. It is necessary to alledge and prove a special demand, before a recovery of ten per 
cent. damages can be had against an officer, for money collected by him and not 
paid over. 

2. Where a special demand is necessary to the right of action, this must be proved, 

and the commencement of an action is no such demand. 


PEeTTIBonE, J., delivered the opinion of the Court. 


























This was a motion against the Sheriff, for not paying over moneys collected on 
execution. It claimed the money, together with legal damages for the same, the 
said Sheriff having failed and refused to pay the same, according to his duty and the 
law. The notice of this motion was given August 24th, 1823. The execution on 
which the money was collected, together with the Sheriff’s receipt endorsed thereon, 
for the amount of the money claimed, were given in evidence: This receipt was 
dated 7th February, 1818. The Court find that an execution was issued 10th Janua- 
ry, 1818, and that it was delivered to the Sheriff, and’ the Sheriff had received the 
sum of $74 07 1-2 cents; and that he had neglected and refused to pay the same to 
said plaintiffs. It was therefore considered by the Court, that the plaintiffs should 
recover the said $74 07 1-2, and $22 and 81 cents, legal interest thereon, from the 
(451) term of January, 1818, when the said execution was returnable, until that 
time. The error alledged in this case is, that the Court did not give judgment for the 
ten per cent. damages which the plaintiffs claim they are entitled to, under statutes 
of this State. ‘The plaintiffs, in order to entitle themselves to damages, are bound to 
show that they have demanded the money. The penalty only attaches after a de- 
mand and refusal to pay. It does not appear, from the record in this case, that any 
demand has ever been made: The Court, it is true, find that the Sheriff neglected 
and refused to pay, &c. If arefusal to pay should be considered as implying a de- 
mand, still it is not found by the Court when that refusal was. It might have been 
before the passage of the act, under which this penalty is claimed, which was in 
December, 1818, long after the receipt of the money by the Sheriff. Or it might 
have been after the commencement of the suit, even on the day of the judgment, and 
still the finding of the Court would be true, but would not entitle to the penalty. It 
it is said that the commencement of the action is a demand, we answer that when a 
special demand is necessary to give a right of action, then the commencement of a 
suit is not a sufficient demand; and as we conceive that a special demand is necessa-- 
ry, in order to entitle the plaintiffs to the penalty, and as no such demand appears to 
have been made, 

The judgment of the Court below, for the money collected, and legal interest, 
without the ten per cent damages, was correct, and must be affirmed with costs on: 
this writ of error. 
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(452) MANSKER, GRAVES, AND SIMPKINS, v. THE STATE. 


Loan Office Certificates, issued by virtue of the act of the General Assembly,of 27th 
June, 1821, “ for the establishment of Loan Offices,” are “bills of ercdit’? within 
the meaning of that partof the 10th section of ist article of the Constitution of the 
United States, which declares that no State shall “ emit billsof credit; but a bor- 
rower of these certificates will not be permitted to set up the unconstitutionality of 
their emission asa defence in a suit brought by the State to recover the amount 
borrowed. The enforcement of the contract between the State and the borrower 
does not viclate any principle or provision of the Constitution of the United States. 
(Note a.) 


M’GirK, C. J., dissenting. 
APPEAL from the Cape Girardeau Circuit Court. 
M’Girk, C. J. 


This is an action of covenant, brought to recover a certain sum therein mentioned. 

The defendants plead thereto, that at the June session of the General Assembly of 
the State of Missouri, in the year 1821, the Legislature of said State passed an act, 
authorizing the issue of certain loan office certificates, to the amount of $200,000, 
and pledged the faith and funds of the State for the redemption thereof; and that 
the Legislature authorized certain commissioners, on behalf of the State, to loan out 
said certificates, taking from the borrowers thereof, certain obligations for the re- 
payment thereof, according to certain provisions in said act contained; that said loan 
office certificates, as they were denominated by said act, did issue, and that they bor- 
rowed the amount for which they are sued, of the commissioners; and for that con- 
sideration, and none other, they made the covenant to the State, on which the suit is 
brought. Wherefore, they pray judgment if said denominated loan office certificates 
are not bills of credit, within the meaning of the 10th section of the first article of 
the Constitution of the United States, which says, “ no State shall emit bills of credit, 
&e.,” and if they are liable to have judgment on said covenant against them. 

Two questions arise on this case. The first is, are the certificates, which formed 
the consideration of this covenant, bills of credit, within the meaning of the 10th 
section of the Ist article of the Constitution of the United States? 

And the second is, if they are such bills of credit, can they form the foundation of 
a contract, which can be enforced in a Court bound to regard the Constitution as the 
supreme law of the land ? 

(453) According to English vocabularies, these certificates are not bills of credit 
but that they are the sort of thing prohibited by the Constitution, I have no sort of 
doubt. The history of the times in which the Constitution was formed, proves to 
me most satisfactorily, that these certificates are nothing else but bills of credit. 

When a State attempts to supply the place of a specie currency by the issue of a 
paper currency, founded on its resources, and sustained, or attempted to be sustained, 
by its faith, or the just claim it may have of performing its promises, and puts this 
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paper into circulation, as money, by loan or otherwise, I understand it has emitted 
bills upon its credit, and has violated the Constitution. 

The evil guarded against, is a paper currency founded on the credit of a State. 
This, by the Constitution, cannot exist ; nor shall any State coin money, says the 
Constitution. Here we see a State cannot make money of paper, nor of the precious 
metals, nor make any thing but gold or silver coin, a tender in payment of debts. By 
the act of the Legislature, these certificates shall pay taxes, and all debts due to the 
State, and they shall pay all debts due by the State to its officers, of every descrip- 
tion. Thus, we see, it is to be used as money is used; it is to pay taxes and debts, 
and is to be loaned for an interest, as money is loaned. What more could be required 
to enable these certificates to take the place of money, unless it were made a tender 
in payment of debts, instead of gold and silvercoin. This, too, by a subsequent act 
of the same Legislature, (now repealed) was done under such circumstances as left 
the creditor no reasonable or lawful alternative. 

Now to the second point. Can the State recover on this covenant? When the 
question is first stated, that these certificates are bills of credit, and their emission 
and existenze are contrary to the Constitution, it seems to me, the first answer of the 
judgment of every one is, that if the issue is unlawful and unconstitutional, so is the 
lending, the contract of borrowing, and the attempt to recover. 

The 6th article and second clause of the Constitution says, this Constitution, &e., 
(454) shall be the supreme law of the land, and the judges, in every State, shall be 
bound thereby ; any thing in the Constitution or laws of any State, to the contrary 
notwithstanding. What is meant by the State judges being bound thereby? hk 
must mean that they are to execute the provisions of the Constitution, when they 
come judicially before them ; that when an act is done agreeably to the Constitution 
they must decide, the act is lawful and right, though a State act should declare the 
contrary ; and that, where the Constitution forbids a thing to be done by a State, the 
Court must decide the thing unlawful; and that it neither confers nor creates a legal 
right or benefit to the State, which can be enforced to her advantage, though an act 
of the Legislature should command the contrary. 

How else can a judge be bound, to any sensible purpose, by a Constitution, or 
constitutional act, but by enforcing its command, and refusing to give any aid or as- 
sistance to that which seeks a benefit, contrary to a prohibition in the instrument? 

By the same second clause, the State judges are required to be sworn, or affirmed, 
to support the Constitution. What sort of support is this to be? The judges have 
none of the leading instruments of power, belonging to a State ; they have neither 
its sword nor purse. As citizens, they can only support it by not violating its com- 
mands, and as judges, by decreeing what it wills, and by refusing to give, by their 
judgments and decrees, all benefits, claimed in consequence of any act done, which 
was a violation of the instrument. 

This is what I understand by a judge supporting the constitution. If this exposi- 
tion is just, how can the Staterecover? The State cannot recover, because the 
foundation of this contract, on the part of the State, was a part of the means used 
to emit bills of credit, and to violate the Constitution. These certificates could not 
exist by the consent of law, but against its will. The State could not, therefore, 
lawfully lend that which she could not owe. Cana lawful and constitutional right 
accrue to the State, in consequence of an unlawful and unconstitutional act, done by 
(455) her? But it is said no individual right is infringed ; that the borrower cannot 
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complain, because no constitutional right of his is violated. ‘The answer to this is, 
that the constitutional right of every one in the American Union has been violated. 
Each and all have a right to demand that no such paper shall be emitted. The ob- 
jection lies against him who seeks a benefit in consequence of an unconstitutional 
act, in favor of every one against whose interest the benefit is sought. 

It has also been argued, that the United States, only, can complain, and that no 
Constitution has been violated, as to these defendants. That the other States in the 
Union have cause of complaint, I have no doubt; and that the defendants can law- 
fully resist this suit, I have as little doubt. Their exemption is not, that they can 
appropriate the injury done to another, to themselves. It is not, that any ex post 
facto law, nor law impairing the obligation of their contract, has passed, but that, 
by the Constitution, for the welfare of the nation, certain things cannot be done. 

No State can pass any act of attainder, nor grant any title of nobility. But sup- 
pose a State should pass an act of attainder against A., corrupting his blood, forfeit- 
ing his estate, and vesting it in itself, could any sale the State could make of such 
estate, vest any title in a purchaser? My answer is, that the act of attainder would 
be absolutely void, because repugnant to the supreme law of the land; that the exe- 
cution of A. would be murder, and that his estate would vest in his heirs, exactly to 
the same extent it would have done, if the act of attainder had not passed, and he 
had died by any other ways and that it would be in vain for the State to repeal all 
laws on descents and distributions, and felonious homicide ; for, that the title being 
once lawfully vested in A., could not be divested but by his consent, or by the act of 
some authority having competent power to do so. If, by the act of attainder, the 
State could confer no interest to themselves, nor to their purchaser. It seems to be 
areasonably fair deduction, that if they emit bills of credit, they cannot thereby 
(456) create any interest in themselves, nor obligation against another; and this is 
the exemption of the defendants. 

I cannot admit the force of the doctrine, which seeks to establish the distinction, 
that because the emitting bills of credit is complete, and the Constitution as much 
violated as it can be, that, therefore, that part of the law which seeks to redress the 
evil, by calling in the paper, is separate and distinct from the original transaction, 
and is constitutional. My opinion is, the State must gather the same sort of fruit of 
which she has sown the seed. She cannot be permitted, with one hand, to pull down 
the barriers of the Constitution, and with the other, gather the spoils of the ruins. 
If these principles are not correct, the Constitution is a dead letter; it has no guarranty 
but the arm of power. 

The first section of the act creates five loan offices in the State; the third directs 
certain officers to make and send to these offices $200,000; the filteenth section pro- 
vides for loaning out the bills on mortgage; the sixteenth, for loaning on personal 
security; and the twentieth provides the remedy, by suit, in case of a failure to pay. 
By this, we see the remedy given by the aet to bring in the paper, is a part of the 
same transaction, and was not intended to be a balsam for the injury done, but was 
intended as a part of the means by which the credit of the paper should be sustained, 
and the State benefitted. 

Nor does it, in my opinion, help the matter, that the loan office act has been re- 
pealed, and another act passed, authorizing and requiring suit to be brought, with a 
view to bring in the paper to be destroyed. The question is to be decided precisely 
as it would be, if the loan office act were yet in force, and the State was yet lending 
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out the paper. And if it were so, could any one say, that to enable the State to re- 
cover the paper, or money in lieu thereof, would be any atonement for the injury done 
to the Constitution? But now, that the paper is in circulation, and constitutes a 
large debt against the faith and the funds of the State, (as is said by the act,) and that 
the original project has been abandoned, it is thought to be lawful, by matter ex post 
acto, to recover and bring in the paper by suit. 

(457) It is a happy thing, for the sake of correct principles of government, that 
the authority by which these bills of credit were emitted, has repented of the wrong; 
but the borrowers should be allowed to repent likewise. 

The original contract of the borrowers cannot be changed by a change in the 
original intent of the lenders. The original intent was, to lend, collect, and lend 
again; but now, it is to collect, destroy, and lend no more. — If this contract was void 
in the beginning, it must remain void. The Legislature cannot impair the obligation 
of a contract; and it would seem, by a sort of reasonable necessity, they cannot in- 
crease the obtigations of a contract, nor create new obligations to a promise already 
made, when no such obligation existed before. 

The lending, in this case, and not the making, constitute the emission. The lend- 
ing was unlawful; so was the contract founded on it. If the premises are false, so 
is the conclusion. If the superstructure is larger than the foundation, it cannot stand. 

It is contrary to all law, both human and divine, that the State, or any one else, 
should claim and recover of any one, a Jawful reward for doing an unlawful thing, 
The State claimed to recover money, and for what? Because she emitted to the de- 
fendants bills of credit, and by doing so, broke the federal compact, and this money 
is to be her reward. If it ever was true, it is yet true, and ever should remain so, 
that those who come into the temples of justice, for law and right, should come with 
clean hands and pure hearts. In this case can she do so? She cannot; nor can the 
distinction between right and wrong, and their concomitants, rewards and punish- 
ments, ever be repealed by huinan power. They emanate from higher fountains. 
The Legislature may repeal, alter, and modify all the State laws respecting contracts. 
They may declare what shall be the requisites of a contract, and what shall not. 
They may declare what is right and what is wrong, and for what an action may be 
sustained, and for what judgment shall be given, provided they do not overreach the 
limits of their power. But I deny the State can, by her law-making power, make 
(458) any law which will give her a remedy, or a right, contrary to the Constitution. 

In this case, she seeks a benefit against the Constitution; she seeks a right she 
could not create, nor can she have a remedy therefor. For, by entering into the fed- 
eral union, she has solemnly bound herself that she never will emit bills of credit; 
yet she demands money of the defendants for doing so, for the demand can be for 
nothing else. 

I admit the duty, right, and power of the State, to regulate its own policy; but 
this can only be true, with respect to such things as she can have a constitutional 
policy about; but with respect to bills of credit, she cannot make them the subject 
matter of contract; she can have no policy respecting them, which Courts can 
regard. 

If a State should grant letters of marque and reprisal, or grant titles of nobility, 
and ship and goods should be seized, condemned and sold, would it be any answer to 
the Constitution to reply, true it is, these things are wrong, we will do so no more, 
but the captors must stand indemnified, the purchasers must hold the goods, and the 
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titles of nobility must stand; for the wrong being once done, it becomes lawful for 
the State to make the most she can of it. 

In my opinion, the Constitution ought to be supported, to the full extent of its end 
and object, which was, that bills of credit should not be in use, nor, perhaps, in ex- 
istence. ‘To enable the State to recover, is to enable her, at all times hereafter, to 
flood the country with bills of credit, to drive the constitutional coin of the nation 
from the land, and to impose upon the people, from time to time, a system of stock- 
jobbing and shaving, a system of depreciation, with the attendant, a per cent. of dis- 
count or advance; in fine, to create a sort of monied nobility, without the pain of 
useful toil and labor, and to create large fortunes for a few, without any just returns 
to the rest of mankind, and at the ultimate expense of the unprotected multitude. 

These are the chief reasons which lead me to the conclusion, that the State cannot 
recover. ‘Therefore, so far as depends on me, let the judgment of the Circuit Court, 


in favor of the State, be reversed, with costs. 


(459) Perrizons, J. 


The State of Missouri brought an action of covenant against the defendants in the 
Court below, ona sealed note, or writing obligatory, for the payment of two hundred 
The defendants pleaded in their defence, three several pleas, which were, 
ubstance, that the consideration of the said writing obligatory was loan office cer- 
Uficates, borrowed by them at the Jackson loan office, under the act of June session, 
‘1821, establishinz loan offices; that the said loan office certificates were bills of credit, 
ind were illegally loaned and emitted by the State, under the aforesaid act, in viola- 
lation of the Constitution of the United States; and that, therefore, the said writing 
bligatory was and is void. These pleas were demurred to, and the demurrers sus~ 
tained, and judgment rendered for the plaintiff; to reverse which judgment, the ap- 
peal to this Court is taken. 

I have no doubt that the loan office certificates are bills of credit; and that the 
loaning them, at the different loan offices, under the provisions of the act aforesaid, 
was an emission of them by the State, and was a direct violation of the Constitution 
of the United States. There can be no doubt, also, that the illegality of the con- 
sideration will render a contract void at the common law. But while I admit the 
-orrectness of these several propositions, I can by no means agree with the defend- 
uit?s counsel, in the conclusions which they drew from them. 


It certainly will not be denied, that, under our federal system, each State has a 
right to regulate its own internal policy, on all subjects, when they are not limited by 
the Constitution of the United States. In what part of the Constitution are they 
limited in their power of regulating contracts, and fixing their obligations? They 
are prohibited from impairing the obligation of contracts, but not froin declaring in 
what eases an obligation shall arise. We see, not only in our own statute books, 
but in the legislation of all the States, a very frequent exercise of this power of regu- 
lating contracts. In one State, we see them enacting, that all promises in writing, 
whether founded on consideration or not, shall be binding ; in another, that gaming, 
(460) and usurious contracts, shall be void; in others, that they shall be good and 
valid. And we find each State regulating them according to her own ideas of policy. 
We often see them abolish the best settled, and the most salutary principles of the 
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common law; and although we may doubt their-wisdom in this, yet, I believe, no one 
has ever thought of questioning their power. If the Legislature have a right, then, 
to alter that rule of a common law, which requires a consideration, in all cases, to 
support a promise, why may they not also alter the rule, as to the nature or kind of 
the cons-deration? 

In the caie before the Court, the defendants rest their defence upon the illegality 
of the consideration of their note or obligation. It is by no constitutional or immu- 
table princip'e, that such a contract is void; it is, by an ordinary, but wise principle 
of the coiminon law, subject to be changed, however, by the will of the Legislature, 
in the same manner as any other principle of that inestimeble code. If I can show 
that the Legislature have changed this principle, as it relates to this particular species 
of contracts, this defence must fail. 

Tcan see no difference between an act, made illegal by the Constitution, and an 
act, md» iilegal by a statute, or by the common law. In the one case, the law is 
more easily changed than in the other, but so long as they severally remain in force, 
the illegality of violating them is the same. We havea statute against passing coun- 
terfeit bank bills: suppose a person should purchase a parcel, for the purpose of cir- 
culation w.thin this State, and should give his note for them. The consideration 
would be as illega!, as if the act were proh.bited by the Constitution. Yet it will 
hard y be contended, that the Legislature have no power to say, that such a note 
shal! be valid. 

Tie-e is a material distinction between a prom’s2 to do a legal act, founded on an 
illegal consideration, a d a promise to per.orm an illegal act, founded on a good con- 
sidsrat on. In the first case, the promise which is to be performed violates no moral 
or law, nor interieres with the rights of others. Such a promise may well be de- 
(461) clared valid, then, upon ali the prineiples of justice and morality, and it only 
remai js a question of policy, which every State will settle according to its own par- 
ticular views. ‘here is certainly nothing immoral or unlawful in the defendants’ 
paying back the loan offce certificates, which they have borrowed. It violates no 
legal right, no civil or moral duty, It violates no part of the Constitution of this 
State, or of the United States. On the contrary, it is discharging a moral obligation, 
and is, in some measure, healing the wounds, which the emission of these certificates 
has infl-cted. If the State has committed an error in emitting this loan office paper, 
she ‘s answerable forit; but it is no atonement for that error to allow the borrowers 
of the paper to escape payment. It neither aggravates nor lessens her offence, 
whe her she compels them to pay or not. But it is said that the spirit and policy of 
the Constitution will prohibit the States from making these contracts valid. Iam 
for coastruing the Const-tution, as I would all other instruments, according to its 
gene a spirit and intention. But I deny our right to establish a kind of common 
law cole, growing out of what we may please to think the policy of the Constitu- 
tion, but not contained in any of the enactments. Such a policy would be like flit- 
ting shadows in the dark, which indistinctly strike upon the senses, and appear ac- 
cording to the imagination of the beholder, every thing, any thing or nothing. But 
that spirit or policy of the Constitution which Courts should regard, ought to have 
some connection with the body, the written part of that instrument. It should ema 
nate clearly and distinctly from it, like the rays from the sun, shedding a halo of light 
and beauty about it, which all m‘ght see, understand and admire. But granting that 
there is such an unwritten code, denominated the policy of the Constitution, it still. 
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will need argument to prove, that this policy prohibits the State from making these 
contracts obligatory upon the borrowers. It must be proved upon new principles, 
if it does prohibit the State from enforcing moral obligations, when no individual or 
public injury can arise therefrom. And I ask again, how is the Constitution violated 
(462) or the public or individuals injured, by the collections of the obligations? It 
has been said, that if the State be allowed to collect in this paper, she will re-issue 
it, and thus inflict new wounds upon the Constitution. Allowing that she would do 
so, still the evil would be no greater to collect in the paper, and loan it out again, 
than it would be to leave it in circulation. But it is not a legal presumption, that 
the State is endeavoring to collect in this paper for the purpose of emitting again. 
We have no right to presume any such thing. We are bound to presume, that the 
State always intends’to do right. Indeed, by the common law, she could do no 
wrong. But it is asked, how are the States to be kept in check? and what guar- 
ranty is there for the preservation of the Constitution, if the States may violate it, 
and still be allowed to reap all the benefits and advantages which might result from 
such violation? This Court is not armed with the sword of justice, for the purpose 
of executing vindictive justice upon the State, for any offences which she may have 
committed against the Constitution of the United States. ‘They cannot refuse their 
aid to the State, in the collection of these notes, onthe ground that such refusal would 
be a salutary punishment for her illegal acts, or would operate to deter the State from 
the repetition of her offence; or, in other words, on the ground of any constitutional 
policy. To test this constitutional policy, let us suppose Congress were to 
enact that all obligations, given in consideration of the Joan bills of eredit, by a State 
to any of its citizens, should he absolutely void. Would we not say, that it was an 
assumption of power on the part of Congress—an unwarrantable attempt to interfere 
with our internal policy ? Ido not hazard much in saying, we should universally 
disregard such an enactinent. Yet, if the policy of the Constitution has already de- 
cided them to be void, and that policy is to govern the policy of the State, where 
would be the impropriety in Congress passing such a law? They surely have the 
right to re-enact every thing which is contained in the Constitution, either in the let- 
ter or the spirit. But again, to return to the question: what guarranty is there for 
(463) the preservation of the Constitution, if the States may violate it, and the 
Courts will aid them in obtaining all the benefits which can result from such viola- 
tion? I answer, that as a general rule, the guarranty is placed in the strong arm of 
the General Government; and if there is not virtue, patriotism and discretion enough 
in the States to yield an obedience to the principles of the confederacy, the resort, in 
inost cases, must necessarily be to force. The judiciary, from the nature of the du- 
ties which it is constituted to perform, often operates as a check upon the Legisla- 
tures of the States, in their assumption of unconstitutional power. The courts are 
expressly organized to settle the rights of individuals, litigating before them, accord- 
ing to law. 

The Constitution of the United States is declared to be the Supreme law of the 
land. If any principie of the Constitution, then, conflicts with any legislative enact- 
ment, the principle of the Constitution will remain the rule of law, notwithstanding 
such enactment, and will be applied as such, by every Court from the highest to the 
lowest, who are bound to decide according to law, in cases before them, to which it 
is applicable. It is the same as a conflict between two statutes, containing princi- 
ples diametrically opposite, Both cannot stand. The first gives way to the last ; 
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but as the Constitution cannot be repealed by an act of the Legislature, then, in case 
of a conflict, the act remains a dead letter. But an act of the Legislature is void 
only as far as it conflicts with the Constitution. A part of it may be binding, and a 
part void. ‘That part of the act establishing the loan offices, which conflicts with 
the Constitution, is the part which provides for the emission of the loan office paper 
—the means and machinery for forcing it into circulation—but not that part which 
provides for taking it out of circulation. When the Courts are called upon to assist 





in getting this paper into circulation. by forcing people to take it, they will refuse 
their aid ; because it would be aiding in an unlawful act, and violating the rights of 
individuals; but calling in the paper is not unlawful; the Constitution is not violated ; 
the rights of the defendants are not injured thereby. Indeed, the defence has not 
(464) been rested upon the ground that the defendants ought not to pay, but that the 
State ought not to recover; that, having committed an illegal act, she is not worthy 
of grace and favor in her own Courts. The State may accord the grace and favor, or 
vive the right to her citizens to sue on such a contract as this. She surely, then, 
vught to be allowed to claim grace and favor, and right for herseli, in her own tem- 
ples of justice, in all cases where she might accord it to other 


I think I have shown that the act which the Court is called upon to enforee, to 


wit: the payment of this obligation, has no tendency, directly or indirectly, to vio- 
late any principle of the Constitution. And I think I have further shown, that the 
Legislature have the power to declare such contracts good and valid. It now only 
remains for me to show that they have done so. 

It needs no other proof than the general tenor and spirit of the act erecting loan 
yfices, to convince any man that it was th legislative will and intention that these 
notes, or obligations, founde | upon the aforesaid illegal co leration, should create 
a debt, or obligation to pay, upon the borrowers. But aside from the general spirit 
of the act, it is so expressly enacted. In the 16th section of the act for the estab- 
lishment of loan oflices, (vide acts of June session, 1821,) it is said that loans may 
be made on person | securities, deemed good and suflicient, &c.; ** which securities 


shall be juintly and severally bound for the payment of the amount so loaned, with 
interest,” &c. Also, in the 17th section, it is said: ** which mortgages shall be ac- 


-ompanied with a note for the sum so borrowed, and shall be valid to all intents and 





purposes.” In section 20, it says: * which notes of hand shall be debts of superior 





lignity, and paid by executors and administrators next after funeral expenses and 
tharges of last illness.” These quotations are sufficient to show that an express lia- 
bility is created, by positive enactment, upon the borrowers at the loan offices, to 
pay; which is certainly sufficient, so far as respects these contracts, to change the 
principle of the common law above referred to, “ that ex turpi causa non oritur actis.” 
(465) I am, therefore, clearly of opinion, that the defendants are liable, and that the 
judginent of the Circuit Court ought to be affirmed; and such being the opinion of a 
majority of the Court, 

The judgment is affirmed, with costs 


TomPkKINs, J. 


In this action, the State demands of the defendants two hundred dollars and inte- 
rest. The defendants, in three several pleas, alledge that the instrument of writing 
sued on was executed in consideration of the nominal sum of two hundred dollars, 
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loaned them by the State in loan office certificates, emitted in violation of the Con- 
stitution of the United States. That these certificates are bills of credit, within the 
meaning of the Constitution, I have no doubt; and if the act alledged in the pleas 
be such an emission as the Constitution prohibits, it is, in my opinion, clearly the 
duty of this Court to reverse the judgment of the Circuit Cowt. By the tenth sec- 
tion of the Constitution of the United States, it is provided, among other things, 
“that no State shall emit bills of credit,” or “ make any thing but gold and silver 
coin a tender in payment of debts.” 

Before the adoption of the Constitution of the United States, the several States 
struck paper money, or bills of credit, and with this paper money they paid the debts 
contracted by themselves; they also made it a tender in payment of debts due from 
one citizen to another. 

These, in my opinion, are the evils intended to be provided against by that part of 
the Constitution. Should the State be so unwise as to strike paper money, and au- 
thorize its offices to let it pass out of their hands without consideration, nobody, I 
expect, would contend that this is the evil provided against by the Constitution, 
when it says no State shall emit bills of credit ; because, by that act, no injury is 
done to any one. In this case the defendants voluntarily came and borrowed, because 
they thought they could derive a profitfrom the loan. Had the State paid them these 
certificates for services rendered, it would have been an emission of bills of credit, 
(466) within the meaning of the Constitution. The case of the defendants is dif- 
ferent. Itis my opinion that the judgment of the Circuit Court ought to be affirmed, 


at the cost of the plaintiff in error. 


(a.) See the case of Craig v. the State of Missouri, 4 Peters’ R., p. 431, in which 
the Supreme Court of the United States declared that the loan office certificates were 
“bills of credit,” and that their emission was prohibited by the Constitution of the 
United States, and that the unconstitutionality of their emission could be set up as a 
defence in a suit brought by the State to recover the amount borrowed. 





Decisions of the Supreme Court of Missouri, 


CHARLES DISTRICT, OCTOBER TERM, 1824. 


Easton v. Cottier AND Rossins. 


:. In an action of debt, on a recognizance of bail, where judgment was had against 
the principal for $1731 86 debt, and $53 07 for damages, as well by reason of the 
detention of said debt, as for his costs and charges, &c., execution was issued for 
$1731 86 debt, and $41 12 for his damages, by reason of the detention of said debt, 
tozether with his costs and charges, by, Xc., expended—upon demurrer, this va 
riance is deemed immaterial. (Note a.) 

2. An action against bail, upon recognizance brought in a different county from that 
in which the former action was brought, is held to be well breught, the action not 
being local; and a plea, that after judgment and before the filing of any declara- 
tion in the suit, on recognizance of bail, the principal surrendered himself, is bad 
on general demurrer. 


Per Curiam. This is an action of debt, on a recognizance of bail, commenced at 
the March term of the Circuit Court of St. Charles County, in the year 1822. 

The defendants in this suit had become bail for Prospect K. Robbins, in action of 
debt, commenced against him by Rufus Easton, the plaintiff in the suit, at August 
term of the Circuit Court for Lincoln county, of the then Territory, now State of 
Missouri, in the year eighteen hundred and twenty. There are two counts in the 
(468) declaration, and several pleas to each, which will not be noted here, as the 
i sues were not tried. In the first count, the plaintiff sets out, that at the said Au- 
gust term of the Circuit Court of Lincoln county, in the year 1820, he had judgment 
against Prospect K. Robbins, for a debt of $1731 86, and the sum of $53 07 for dam- 
azes, aljudged him, as well by reason of the detention of said debt as for his costs and 
charges, &c. To this count the defendant pleads, that no executiou had been issued 
on said judgment against said Prospect K. Robbins, &c. The plaintiff replies, and 
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sets out an execution for $1731 86 debt, and for $41 12 for his damages by him sus- 
tained, by reason of the detention of said debt, together with his costs and charges, 
by him about his suit, in that behalf laid out and expended, &c. To this replication 
the defendant demurs generally. ‘To the secoud count in this declaration, the defend - 
ant pleads, that after the recovery of the said judgment in the said second count 
mentioned, (meaning the judgment against the said Prospect K. Robbins, set out as 
also above mentioned in the first count,) and before the filing said second count, and 
betore the filing any declaration in said judgment against said defendant, &c., the 
said Prospect K. Robbins surrendered himself to said Court, in discharge of said bail, 
&c. ; to which plea there is a demurrer and joinder. The Circuit Court supported 
the demurrer to the replication, and overruled that to the plea; and these decisions 
of that Court are assigned for error. ‘The defendant in error made these points, viz: 
lst. That there is a variance between the judgment set out in the first count and the 
execution as set out by the replication. 2d. That the piea, demurred to by the plain- 
tiff, is good; but if that is not good, the declaration of the plaintiff is bad, because, 
13 he contends, the action is local. 

As to the first point of the defendant, the first count sets out a judgment for $1736 
46, as also the sum of $53 07 for Lis damages, which in and by the said Circuit 
Court, were adjudged to said plaintiff, as well by reason of the detention of said 
lebt, as for his costs and charges, by him about his suit, &c. 

(469) The replication sets out an execution for the same amount of debt, to-wit : 
$1731 36, and for the sum of $4! 12 for his damages, by him sustained, by reason of 
the detention of said debt, together with his costs and charges, by him about his 
suit, &e. In this replication, there is no averment uf the amount of costs; so that 
it cannot be known by the record, whether the costs, added to the damages for the 
jetention of the debt, will amount to the sum set out in the first count of the decla- 
iation, The true question, then, in the opinion of this Court, is, whether this vari- 
ance is material; for the demurrer admits that an execution did issue upon that judg- 
ment, as stated in the replication. The Court thinks this variance immaterial. In 
Phillips v. Bacon, decided in the King’s Bench, 48 George III, and cited 208, top 
paging of Peak’s evidence, it was held, that where fi. fa. was stated to have been 
fora debt, and 80 shillings damages, sustained by reason of the detention thereof, 
when the writ mentioned the 80 shillings to be given, as well for damages sustained 
by the detention of the said debt, as for the costs and charges of the suit, the variance 
was not material; but had the plaintiff attempted to describe the record by a prout 
patet, &c., he would have been held to a more literal statement. In Bissell v. Kipp, 
9 Johnson, p. 92, the plaintiff gives in evidence a judgment against Brigham, and 
offered in evidence an execution of one cent more than the judgment; which was 
objected to, on account of the variance. Kipp, the defendant, was Sheriff, and was 
sued in this action, for an escape of Bingham. The execution was admitted in evi- 
dence. Had the defendant, in each of these cases, attempted to take advantage of 
these variances, they would have been amendable, and a third person would not be 
allowed to take such advantage. These are causes, where the records were admitted 
in evidence. The Court thinks the present case much stronger, as the identity of the 
execution is admitted by the demurrer. 

The second point made by the defendant, is, that his plea is good, but if it is not 
good, the plaintiff’s declaration is bad, because, as he contends, the action is local. 
(470) It is the opinion of the Court, that this plea is bad. By the statute, the bail, 
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is fixed on the return of the first sci. fa. returned executed, or the second returned 
nihil. Admitting that the bail can surrender the principal, after an action of debt 
commenced against the bail, the plea should have stated, that the principal was sur- 
rendered before the return of the process against the bail executed; whereas, that 
plea states, that the principal was surrendered before the filing of said second count, 
or before the filing of any declaration on said judgment. It may be further observed, 
that the declaration is not on a judgment. The next inquiry, then, is, whether this 
action is local, and, as such, ought te have been brought in Lincoln county. By an 
act of the Assembly of the late Territory of Missouri, passed at the December ses- 
sion, in the year 1813, it was provided, that no inhabitant of the ‘Territory shall be 
summoned for trial in any other county than that of which he is an inhabitant, unless 
he be found in the county where the plaintiff resides, at the time of serving such 
process. This law governs this case, in the opinion of this Court, for it was not re- 
pealed before the service of this writ. The action, then, was rightly brought in the 
county of St. Charles. 

The judgment of the Circuit Court is reversed, and the cause remanded to the said 
Court for trial; and plaintiff in error will recover his costs in this Court. 


PETTIBONE, J. 


I give no opinion on the question of variance, as it is unnecassary, from the con- 
eurrence of the other two Judges on that point ; and having differed from the majority 
of the Court on that point, by a decision while on the Circuit Bench, and also in a 
case between these same parties at the last term, I deem it proper to say nothing on 
this point. 


(a.) See Montgomery v. Farley & Robinson, 5 Mo. R., p. 235, in which this case 
is cited and approved. 
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Rector v. McNarr. 


Where A. has a claim against B. for a sum of money, and C. paysit, A. isan incom- 
petent witness for C. to prove that it was paid at the request of B. 


ERROR from St. Louis Circuit Court. 
PreTTiLone, J., delivered the opinion of the Court. 


This is an action of assumpsit, brought by Rector against McNair, for money al- 
ledged to be paid by Rector to the use of McNair. ‘The general issue was pleaded 
and issue joined. One Stein, who had set up a claim against McNair, for the sum 
of two hundred and eighty-one dollars, was introduced, to prove that Rector had, at 
Mc Nair’s request, paid him that sum of money. The testimony of the witness was 
objected to, on account of his interest. The Circuit Court sustained-the objection, 
and to this opinion of the Court, the plaintiff? excepts ; and the decision of the Court 
on this objection, is the only thing assigned for error. 

It was contended by the counsel of the plaintiff, that the witness was equally 
balanced between the parties to this guit. The Court do not think that his testimony 
discloses such a case. If Rector does not recover from McNair, he has his right of 
(472) action against the witness; but should Rector succeed in his action against 
McNair, the testimony of the witness does not give McNair a right of action against 
him. 

The Court are of opinion that the testimony of Stein was properly excluded, and 
they affirm the judgment of the Circuit Court. 
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Winny v. WHITESIDES alias PREWITT. 


1. Under the articles of confederation, Congress had the power of acquiring the Ter- 
ritory N, W. of the Ohio, and to prohibit slavery therein. 

2. If a slave be detained in Mlinois until he be entitled to freedom, the right of the 
owner dves not revive, when he finds the negro in a slave State. (Note a.) 

3. Where a slave is taken to Iilinois by Lis owner, who takes up his residence there, 
the slave is eulitied to fieedom, (Note a.) 


ERROR from St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 
This was an action of assault and battery, and false imprisonment, commenced in 


conformity to the statute, in the Superior Court of the Territory, and afterwards 
transferred by law to the Cireu:t Court of St. Louis county. 


The declaration is in the common form; the plea is special, and justifies by stating 


that the plaintiff was the cefendani?s slave 5 the replication denies the plea, and ten- 
ders an issue, Wich is joined. Judzment for the plaintiff, at the February term of 
the year 1822. Exceptions to the opinion of the Court were filed, and from them it 
appeared, that about twenty-five years before, the defendant, with her husband, had 
removed from Carolina to Hlinois, and brought from Carolina with them, the plaintiff, 
to Iinois, where they resided about three or four years, retaining the plaintiff, during 
the term of their residence in Hlinois, in slavery, in Llinois. From Illinois, the de- 
(473) fendant and her then husband removed to Missouri, bringing with them the 
plaintiff in this action, and still holding her as a slave. The counsel for the defen- 
dant prayed the Court to instruct the jury, that such a residence as was above men- 
tioned, did not render the said Winny free, under and by virtue of the ordinance of 
Cong-ess of 1787, for the government of the territory of the United States, north 
west of the river Oho, and also, that the law did not give the plaintiff more than 
nominal damages in this action. These instructions 

erarged the jury, that if they believed the defendant and her then husband, resided 
in Hlinois, with an intention to make that place the home of themselves and of the 
said Winny, they shou'd find the issue for the plaintiff, and assess damages to her in 
this form of action, on the same principles as any other plaintiff might recover, in an 
action of false imprisonment. 

To reverse the judgment of the Circuit Court, the defendant below brings her writ 
of error in this Court. 

For the plaintiff in error, it was contended : 

First. That by the articles of confederation, the Congress had no power, either to 
purchase the said Territory, or to forbid, by law, that slaves should be held in that 
Territory. 

Second. That, admitting Congress had this right, and the slave taken in Mlinois, 
became free, the master’s right revived, so soon as he found the slave in Missouri, 
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unless the slave had, while resid.ng there, asserted and obtained his freedom, by the 
process of law. 

Third. That the ordinance itself does not declare, the slave of a person settling in 
that Territory, becomes thereby free. 

Fourth. Tuat only nominal damages could be recovered in this action. 

As to the first point, we conceive that the States alone had a right to dispute the 
power of Congress, either to purchase the Territory, or to p:vhibit slavery within 
the Territory. The articles of confederation were inteaded to limit the powers of 
Congress over the States, and not those of the Congress over any Territory, that 
might in future be acqu-red; for, as was observed in aizuinent, those articles of con- 
federation do not seem to contemplate the acquisition of any Territory. It is most 
(474) evident that the States have, by acquiescing in tie act by which the Congress 
have acquired the Territory, given it their sanction ; and if we reflect, that after the 
adoption of the present federal Constitution, and the co: sequent dissolution of the 
former government, the States procured, by their Represen aiives in Congress, to 
cause the lands within the limits of such ‘Territory, to be su: veyed and sold for their 
own use, and that they still derive from the sales oi those lands a revenue to pay the 
debt of the nation, we must call ita very solemn sanction. To dispute, tien, the 
rower of Congress to purchase, is to dispute the power of the States to receive. 
The Territory, then, being purchased, the States alone had the power to pronounce 
illegal, the ordinance made by the Congress, for the-government of that Territory. 

{nd the Constitution, as we now have it made, since the acquisition of this Territory, 
has expressly placed this power of regulating the Te-rritory, where alone it could be 
exercised, in the Congress. It is too late now to raise a doubt on that subject. Itis 
arule of the national, a3 well as of the common law, that the acts of a government 
ie facto, are binding on all future governments. How, thea, shall an individual, who, 
by settling there, recognized the power of the Cong:ess, aid assented to the articles 
of compact, pretend to dispute the authority of tie agent with whom he treated ? 
To acquire property, is incident to sovereignty; so it is to make rules for the dispo- 
sition and regulation thereof. ‘To us it appears most manifest, that Congress had 
both power to acquire the Territory, and to forbid the introdudtion of slaves. 

It was urged, secondly, that though Congress had this r git, and the slave taken in 
illinois becags@free, yet the right of the plaintiff in er:or revived, so soon as the 
slave was found in Missouri, unless the slave had, while residing there, asserted and 
obtained his freedoin, by the prozess of law. 

In support of this point, it was said that the States being sovereign and indepen- 
dent, were, in this respect, in relation to each other, as foreign nations ; and that one 
nation would not execute the penal laws of another; and that, if a citizen of one 
(475) country traveling into another, should there lose his horse, by means of a law 
there, contrary to our laws, that he would have a right to take his horse again, should 
he ever find it in his own country. To the latter part of this doctrine we do not 
agree, and it we did, we do not perceive its application to the present case. The 
territory is, and was then, the property of the States, and governed by a law enacted 
by the agents of those States, which law, the policy of those States, as well as their 
duty, requires them to cause to be respected and executed. Huberus, quoted 3 Dal- 
las, 375, says, personal rights or disabilities, obtained or communicated by the laws 
of any particular place, are of a nature, which accompany the person wherever he 
goes. If this be the case, in countries altogether irdependent of each other, how 
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much more in the case of a person removing from this common Territory of all the 
States, to one of those States. An adjudication on those rights, in the country where 
they accrue, may be evidence of them, but cannot give them. We are clearly of 
opinion, that if, by a residence in Illinois, the plaintiff in error lost her right to the 
property in the defendant, that right was not revived by a removal of the parties to 
Missouri. . 

it was urged, thirdly, that the slaves of persons settling in that country do not 
thereby become free. The words of the ordinance are, “that there shall be neither 
slavery nor involuntary servitude in the said territory.” We did not suppose that 
any person could mistake the policy of Congress in making this provision. When 
the States assumed the right of self-government, they found their citizens claiming a 
right of property in a miserable portion of the human race. Sound national policy 
required that the evil should be restricted as much as possible. What they could, 
they did. ‘They said, by their representatives, it shall not vest within these limits, 
and by their acts for nearly half a century, they have approved and sanctioned this 
declaration. What, then, shall be the consequence? ‘The common law judges of 
England, without any positive declaration of the will of the legislative body, availed 
themselves of every indirect admission of the master or lord, in favor of the liberty 
(476) of his slave or villein, and the lord having once answered the villein by plea, 
in the Courts of common law, was never after permitted to claim the benefit of his 
services as a slave. 

The sovereign power of the United States has declared that “neither slavery nor 
involuntary servitude shall exist there ;” and this Court thinks that the person who 
takes his slave into said territory, and by the length of his residence there indicates 
an intention of making that place his residence and that of his slave, and thereby 
induces a jury to believe that fact, does, by such residence, declare his slave to have 
become a free man. [But it has been urged, that by such a construction of the ordi- 
nance, every person travelling through the territory, and taking along with him his 
slave, might thereby lose his property in his slave. We do not think the instructions 
of the Circuit Court can be, by any fair construction, strained so far; nor do we be- 
lieve that any advocate for this portion of the species, ever seriously calculated on 
the possibility of sul a decision. 

Lastly, it was urged, that the damages ought to be nominal. We think the Cir- 
cuit Court decided correctly. In our opinion, the measure of dant&gs is the worth 
of the defendant’s labor; and any ill treatment during the time of the defendant 
being held in slavery, might have been given in evidence in aggravation of damages. 

The judgment of the Circuit Court is affirmed. 

(a.) See La Grange v. Choutean, 2 Mo. R., p. 20. 


Milly v. Smith, “36. 
Ralph v. Duncan, “ << 194. 
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Julia v. McKinney, 3 “) & 270, 
Nat v. Ruddle, 3 << a, 
Rachael v. Walker, 4 “6 350. 
Wilson v. Melvin, 4 6 66 592. 
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LANGHAM & GENTRY v. BoGGs. 


The Circuit Court has jurisdiction in an action on several notes, which, together, 
exceed $90, although no one amounts to thatsum. The demand settles the ques- 
tion of jurisdiction. (Note a.) 


ERROR from the Circuit Court of St. Louis county. 


PETTIBONE, J., delivered the opinion of the Court. 


(477) This was an action of debt for $165, uvon several promissory notes, no one 
of which amounted to $90. The notes were counted upon separately, and the de- 
claration concluded to the damage of the plaintiffs of one hundred dollars. There 
was a general demurrer to the declaration, which was sustained by the Court below, 
and judgment given for the defendant. In support of the demurrer, it is contended 
that the C.rcuit Court had no jurisdiction, as each count (which must be considered 
as a separate declaration) claimed less than $99, Without deciding the question, 
whether the want of jurisdiction in the Court can be taken advantage of, on demur- 
rer, we do not have any difficulty in deciding that the Circuit Court had jurisdiction. 
The law encourages a consolidation of actions, in all cases where they can be joined 
according to the rules of pleading. It is not contended here that there is any mis- 
joinder of action; but that a party has no right to consolidate several causes of 
action, which separately would be within the jurisd ction of a Justice of the Peace, 
for the purpose of changing the jurisdiction to the Circuit Court. It is the debt de- 
manded which settles the question of jurisdiction; the debt demanded has relation 
to all the counts in the declaration. If, on the trial, it is found that plaintiffs de- 
mand does not excecd the sum of $90, his writ is abated: Gey. Dig. 396. 

But prior to the verdict, the sum de:nanded is the onty criterion to determine the 
jurisdiction, 

The judzme the Court below must be reversed, with costs. And this Court, 
proceeding to give such judgment as the Court below ought to have given, do direct 


that judgment be entered for the plaintiffs, for such sum as appears to bs due by the 
declaration. 


(a.) See Barnes v. Holland, 3 Mo. R., p. 47. 
Martin v. Chauvin,7 “ © 277. 
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(478) Wicains v. Recror’s Ex’R. 


An endorsement of a bond, in blank, must be filled up at or before the trial, other- 


wise it is no evidence of an assignment. (Note a.) 








ERROR from St. Louis Circuit Court. 








M’GrrkK, C 





. J., delivered the opinion of the Court. 











This was an action of debt, brought by Wiggins against the testator, on a bond 


> 





given to one Snider. 
The plaintiff, to entitle him to recover, set out in his declaration that Snider as- 







signed and endorsed said bond to him. 
One plea is, that Rector paid said bond to Snider, before he had notice of said as- 





signment 3 this is found against the defendant. 





Another plea is, that said Snider never assigned said bond to Wiggins ; this is 





found for the plaintiff. 
On the tria! of the cause, the plaintiff proved that the endorsement in blank, on 






the back of said bond, was Snider’s hand writing, but the blank endorsement was 


=4 






not filled up before nor at the trial, and this blank endorsement was the only evidence 





of the assignment. On this evidence the defendant’s counsel prayed the Court to 






instruct the jury, that the mere endorsement of Snider’s name on the back of said 





bond, is not such an assignment as will enable the plaintiff to recover in this action ; 
which instruction was refused, but the Court instructed the jury that such endorse- 






ment was prima facie evidence of an assignment, sufficient to enable the jury to find 
for the piaintiff, unless rebutted by evidence showing that Wiggins was not the pro- 







prietor of said bond. This instruction is complained of as error. Two questions 
arise out of this instruction, the first is, what is the effect of a blank endorsement on 







a speciality or bond? In Massachusetts, as between endorser and endorsee, a note 
Files not negotiable, is treated exactly as if negotiable: Jones v. Ry. 4 Mass. Rep. 
245. The Words of our statute are: that all bonds, &c., shall be assignable, &c., 
(479) and it shall and may be lawful for the person to whom said bonds, &c,, are 
assigned, made over and endorsed, to commence suit in his own name, &c. 















(PEP 
Hy An assignment of a bond, is to tranfer the interest ; and the inquiry is, how, or in 

bitty what mode is this assignment to be made ? The statute gives leave to make the as- 

ae Ng - ° ° ° "y e ° 

He i signment, without directing the manner. The common law, upon this subject, must 


direct the manner. A bill of exchange, or promissory note, may by law be assigned 
by the party simply writing his name on the back thereof, for the purpose of letting 
any lawful holder fill it up to himself; not that the blank endorsement is the assign- 
ment, but it is the power given to the holder to fill it up. We see no lawful objec- 
tion against the plaintiff’s right to have filled up this endorsement to himself, in the 
same way he might have done, if the endorsement had been made on a promissory 
ie note, or bill of exchange. 

a The next question is, was this blank endorsement prima facie evidence that aa 
assignment had been made, so as to put the defendant on rebutting evidence? The 
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law is, that a blank endorsement is not evidence of an endorsement in full, but that 
it is an authority to make an endorsement in full: Chit. on Bills, 148; and this is 
the law. Here, the plaintiff did not exercise that power which he might have done, 
at any time before the trial ; and at the trial, therefore, the blank endorsement was 
not evidence of an assignment, but only evidence of an authority to make one; 
therefore the instruction was wrong. 

The Court refused to instruct the jury, that unless it appears that Rector had no- 
tice of the endorsement, before the commencement of the action, the plaintiff can- 
ot recover. 

It does not appear whether the third instruction was refused or not ; we, therefore, 

ppose it was given. ‘The Court did right in refusing the second instruction. 

Let the judgment be reversed and sent back to the Circuit Court for a new trial. 


a.) See Menard v. Wilkinson, 3 Mo. R., p. 93. 


180) GriFFITH v. CoTRELL’S ADM’R. 
\n order need not specify that it was drawn for value received. 


ERROR from St. Louis Circuit Court. 


PETTIBONE, J., delivered the opinion of the Court. 


This was an action of assumpsit, on an accepted order, by the payee, against the 
‘ceptor. It was commenced originally ina Justice’s Court, and judgment there 
riven in favor of the plaintiff. An appeal was taken to the Circuit Court, where 
e judginent of the Justice was reversed. A writ of error is brought to reverse the 


udgment of the Circuit Court. The evidence adduced, on the trial in the Circurt 
Court, is set out in a bill of exceptions, and is as follows: that the plaintiff gave in 
evidence, the order on which the suit was brought, which was in the words follow- 
iz: St. Louis, May the 8th, 1822. Mr. Cotreil, sir—Please to let the bearer, John 
Griffith, have the balance due me, and oblige yours, M. L. Lindsey. Accepted 
Xth May. J. M. Cotrell.”” The plaintiff then proved, that the said Cotrell, when 
he accepted the said order, stated to the said Griffith that he was indebted to the said 
lrawer, in the sum of $24; that before the time of the said acceptance, the said sum 
of money had been attached in Cotrell’s hands, by a creditor of the drawer’s, to 
which creditor the debt has since been paid by the said Cotrell; and that it was 
through inadvertance he made the acceptance, and did not inform Griffith of the 
attachment. 
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No other testimony was given on either side. Whereupon, the Court decided that 
these facts did not entitle the plaintiff to recover, because the order did not importa 
debt between the drawer and payee ; to which opinion of the Court the plaintiff ex- 
cepted. 

The opinion of the Circuit Court was wrong. It is not necessary that an order 
should state that it was drawn for value reccived of the drawee. This order 18 pri- 
ma facie the property of the drawee. The defendant, therefore, could not set up the 
(481) defence against his acceptance, which is relied on, without first showing that 
the order was drawn without consideration. 

The judgment of the Circuit Court must be reversed, with costs, and the cause 
remanded for further trial in the Circuit Court. 


Kiunk v. O’FALLON, ADMINISTRATOR OF CONNER 


An endorser is liable only for the amount paid by the endorsee. 








ERROR from the S'. Louis Circuit Court. 





PeTTiZ0neE, J., delivered the opinion of the Court. 


The plaintiff sued the defendant, Conner, as endorser of a promissory note, for 
$660. The defendant pleaded non-assumpsit. ‘The plaintiff introduced the note, 
and proved the endorsement, which was special, in the words following: Pay to 
Joseph Klunk, or order, for value received, upon presentation of this note to Gen’l. 
W. H. A.; if he does not pay it, I will pay the same, or secure the same to Mr. 
Klunk’s satisfaction. Signed, Jer. Conner.” The defendant gave in evidence, an 
agreement between the said Klunk and Conner, bearing date the same day of the 
date of the said endorsement, in which it was recited, that the said Klunk had that 
day loaned to the said Conner the sum of $350, and which the said Conner agreed to 
pay on or before the fizst day of August, then next, with interest, &c.; and as secu- 
rity therefor, the said Conner then endorsed the said note of $660, and further agreed 
that if the money loaned was not paid on the said Ist day of August, the note should 
become the absolute property of Klunk. Upon this evidence, the defendant prayed 
the opinion of the Court, whether said Klunk could recover more than the sum of 
money advanced, as the consideration for the endorsement of the said note and in- 
(482) terest. The Court was of the opinion that he could recover only the sum ad- 
vanced, and gave judgment accordingly ; to reverse which judgment, this writ of 
error is brought. 
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We are clear, that the opinion of the Court below was correct. The rule is well 
settled, that, as between the endorsee and his immediate endorser, the consideration 
may be inquired into, and the endorsee can recover no more than the consideration 
which he has paid for the note. To this point there are many authorities: vide 
Brown v. Mott, 7 Johns. Rep. 361; Brohan v. Hess, 13 Johns. 52; Wiffin v. Roberts, 
1 Esp. N. P. 261. 

The judgment of the Court below must be affirmed, with costs. 


CHAMBERLIN v. SMITH’S ADMINISTRATOR. 


It is the province of the jury to judge from the circumstances of the case, whether 
an admission by the defendant, that he was indebted to plaintiff, related to the note 
sued on, to determine the issue of non-assumpsit, within five ycars; and where there 
is testimony relative to the issue, the Court cannot instruct the jury that there is 
none. 


APPEAL from St. Louis Circuit Court. 
PeTTizonr, J., delivered the opinion of the Court. 


This was an action of asswmpsit, on two promissory notes, made in the State of 
Massachusetts, in the year 1811. The defendant pleaded, first, non-assumpsit; 
second, non-assumpsit within five years. 

The plaintiff replied to the second plea, that defendant did assume and promise, 
within five years, &c.; on which, issue was joined. The jury found for plaintiff on 
both issues, and judgment was rendered for the plaintiff accordingly; from whieh 
judement the defendant appealed. 

(483) On the trial, there was considerable evidence given by the plaintiff, to sup- 
port the second issue, which is unnecessary to detail, as no exception is taken to its 
competency. 

The defendant gave no testimony, but moved the Court to instruct the jury, first, 
that unless they believe that Oliver C. Smith admitted the same demand on which 
this suit is brought, to be due within the time mentioned in said plea, they must find 
for the defendants; which instruction was given. This instruction was correct; and 
if it were not, the defendants in the Court below, whoare the appellants, are estopped 
from objecting to it, as it is given agreeably to their prayer. The defendant also 
requested the Court to instruct the jury, that a general admission of being indebted 
to the plaintiff, is not a proof of the particular demand sued on ; which was refused 


by the Court, and the jury were instructed, that it was the province of the jury to. 
29* 
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decide, from all the circumstances in the case, whether the acknowledgment made 
related to the note sued on or not. The instruction given was correct, and was more 
proper than the one requested. There is no error, therefore, in that instruction. 
The defendant’s counse! then requested the Court to give the following instruction : 
that there is no evidence in the case, to prove an admission on the part of Smith, thet 








1e was indebted to said plaintiff, on the demand sued 011; which instruetion the Court 





refused. We are of opinion that the Court was correct, in refusing this instruction. 






The bill of exceptions shows, there was evidence before the jury, relevant to the 
] ’ Jury, 





issue. After a verdict for the plaintiff, the defendant moved for a new trial, for the 







following reasons: 
First. That the jury found their verdict without evidence. 






Second. That the finding of the jury was against law. 
Third. That the Couit misdirected the jury; which motion the Court overruled. 
We have already decided, that there was evidence relevant to the issue before the 








jury, and that the Couri did not misdirect the jury; and we cannot see how this find- 





ing was against law. The Judge was, therefore, correct, in refusing a new trial, for 






the reasons assigned. 
(484) The judgment of the Court below must be affirmed, with costs 









Perry v. Brock, STIMNER AND Racing 






i. Where there are several defendants, in a suit before a Justice of the Peace, and 
an appeal taken by one, judgment cannot be rendered for those who did not join 
in the appeal. 

2. The testimony cf a witness to prove a survey, is admissible, without producing the 
plat of the survey. 

3. Where possession is proved, the jury is to determine whether the acts of defend 
ant amounted to trespass. 

¢. The docket of a Justice is evidence of nothing but what the law requires to be 
written down. 

5. Where all the defendants will not join in the appeal to the Circuit Court, the one 

appealing must summon the others, and sever from them. 















APPEAL from Washington Circuit Court. 






PeTTIBONE, J., delivered the opinion of the Court. 






This is an action brought before a Justice of the Peace, by Perry, against Block, 
Stimner and Racine, for digging ore on land claimed by Perry. Judgment, before 
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the Justice of the Peace, for the plaintiff. Block, one of the defendants, appealed 
to the Circuit Court of Washington county. ‘The plaintiff moved the Court to dis- 
mis3 the appeal, because only one defendant had appealed. The Court dismissed the 
appeal, on this motion, and afterwards set aside the entry which had been made, on 
the motion to dismiss the appeal, and overruled the motion to dismiss sad appca! 

The parties afterwards went to trial, and judgment was given tor Block, Stimner and 
Racine. Perry, the defendant in the Circuit Court, filed exceptions to the opinion of 
the Court, in which it was stated, that the plaintiff proved the survey of the tract of 
land mentioned in the complaint, (to the Justice,) by the person who surveyed it, 
(485) but did not offer the plat of survey in evidence, and that testimony was exclu- 

p 

proved a.survey of the premises in 1807, by one Smith, and acts of ownership exer- 
cised over it froin that time by S.nith, till 1819, when he leased it to Perry, the 
plaintiff. The said Perry’s lease was proved, and possession was shown in him, from 


ded by the Court, because the plat of the survey was not produced. The plaintiff 


that time, by his digging ore, and receiving-that dug by his permission, till the time 
of the trial; that Stimner and Racine dug ore on the said land, and Block carried 
away ore dug by them; and. no other evidence, materially different from the above, 
was given. The plaintiff, Perry, also produced a transcript from the Justice’s docket 
on which wa3 written the testimony of some witnesses, on the trial before the Jus- 
tice, which he required to be read in evidence; all which was rejected, except a part 
admitted by B'ock. s 

The errors assigned, are: 

First. The Circuit Court erred in setting aside the order of the said Court, dis- 
missing the appeal in said Court. 

Second. The Circuit Court erred in overruling the motion made by said Perry, to 
dismiss the appeal from the judgment of the Justice of the Peace. 

Third. The Circuit Court erred in rendering judginent in said cause against said 
Perry, in favor of Block, Stimner and Racine. 

Fourth. The Circuit Court erred in rejecting the evidence of survey, offered by 
Perry. 

Fifth. The Circnit Court erred in instructing the jury, that, upon the whole evi 
dence in the cause, the plaintiff could not recover. 

Sixth. The Circuit Court erred in instructing the jury, that the transcript offered 
in evidence, was evidence of no other fact than that which was admittted by de- 
fendant. 

Seventh. This is a general assigament of error. 

The first and second assignments, the Court will pass over as they are not saved by 
a bill of exceptions, and are no part of the record. 

Third. The third assignment of error is good. Block appealed, and the judgment 
(486) could not correctly be given for Stimner and Racine, who are not parties to 
the record. 


Fourth. A majority of the Court think, the testimony of the witness to prove the 
survey, was admissible, without producing the plat of survey made by himself, and 
though the materiality is not very obvious, yet, as it might have been material, and 
was not objected to on that account, it ought not to have been rejected. 

Fifth. The Court thinks the fifth assignment of errors good. It is true, that where 
there is no title, there the party must be strictly confined to his possession, in point 
of fact, and has no ideal close, such as the law attaches toa title. But here a pos- 
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session was proved in the plaintiff, and it belonged to the jury to say, whether the 
acts of the defendants were trespasses on his possession. 

Sixth. The transcript of the docket of the Justice of the Peace, is admitted to 
prove nothing but what the law requires to be written on the docket; and a tran- 
script being filed, when the case was brought into the Circuit Court, is evidence that 
there was a trial, and of the proceedings had in the trial. The law no where re- 
quires a Justice of the Peace to write down the testimony of witnesses on the trial 
of an action, and it is therefore not admissible evidence of the truth of the facts 
sworn to on the trial. 

The next question is, what shall be done with the cause. The plaintiff, undoubt- 
edly, has right to appeal. He cannot summon and sever before the Justice of the 
Peace, because it is a mode of proceeding, authorized by the statute establishing the 
tribunal of Justices of the Peace. He cannot get the benefit by a writ of certioran, 
for that, as used to take cases up to the Circuit Court, from the Justices of Peace, is 
a creature of the statute, and gives to the Court no authority to do more than to ex- 
amine the docket, to ascertain if the proceedings be regular, and if they be found 
irregular, to try the cause, de novo, on the merits. This Court refused to assist an 
appellant from the Circuit Court similarly situated, because he could resort to his 
writ of error. But the appellant from the Justice of the Peace, having no such rem- 
edy, might sustain an injury by the refusal of the other defendants to join in the 
(487y appeal. And if defendants are thus to be barred from appealing, a dishonest 
plaintiff might easily find means to ruin any man, by suing him jointly, with others 
as unprincipled as himself. 

The judgment of the Circuit Court is reversed, and the cause remanded ; and this 
Court directs the Cireuit Court to allow the defendant, Block, to summon the other 
defendants in that Court, and sever from them. The defendant, Block, will pay the 
costs of this appeal. 


MW’Grirk, C. J. 


I dissent from that part of the opinion which relates to the fourth assignment of 
error. 
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LABEAUME v. LABEAUME. 
ERROR from the Washington Circuit Court. 


HANLY’s ADM’R v. REED’S ADM’R. 


In an action of assumpsit on a promissory note, and non-assumns'! pleaded, the plain- 
tiff cannot recover unless he produce the note; and when the execution of the 
note is not denied by plea, under oath, the effect of the statute is only to exonerate 
the plaintiff from the proof of the execution. (Note a.) 


ERROR from St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


The first of these cases was an action of assumpsit, brought on a promissory note 
against the maker. The second was also an action of assumps.t, brought against the 
administrator of the maker of a promissory note. 2 

The pleas, in both cases, are non-assumpsit. On the trial, the plaintiffs refused to 
produce the notes in evidence, and the Court gave judgment for them; to reverse 
which, for that reason, the causes are brought here. It is coatended by the defend- 
ants in error, that they were not bound to produce the notes in evidence, because the 
(488) Legislature have said, (see Geyer’s Dizest, 250,) wherever any suit shall be 


commenced in any Court, founded on any writing, whether the same be under seal 


or not, the Court, before whom the same is depending, shall receive such writing in 
evidence of the debt or duty for which it was given; and it shall not be lawful for 
the defendant, in any such suit, to deny the execution of such writing, unless it be 
by plea, supported by the affidavit of the party putting in such plea. 

The inquiry is, what is the efect of this statute? It is said, by counsel for the 
defendants in this Court, that this statute was made with a view to make a writing, 
signed by a party, equal to a specialty; and that, if the deiendant fails to deny the 
writing by plea, supported by oath, that ne thereby dispenses with the necessity of 
reading the note in evidence, but admits the damages claimed to the amount stated 
in the declaration. 

The construction we are disposed to give to this act of the Legislature, is this: 
that the plaintiff must produce his nete, where the plea is non-assu.npsit ; and that, 
when he does so, the party having failed to deny the same, by a plea supported by 
oath, he is entitled to use the note as evidence in his cause, and he must produce the 
note under this plea. It is to be remarked here, that the statute first says the Court 
shall receive the writing in evidence, and then it goes on to forbid the defendant from 
denying the writing, unless he does it by plea, accompanied with an oath. Why 
does the statute say the writing shall be received in evidence of the debt or duty, 
unless there be something to be proved by the writing? If the defendants in error 


are right, the statute should have read, unless the defendant denies the writing by 
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ies his then the declaration shall be sufficient evidence of the debt or duty Senile 
mentioned. We cannot suppose the Legislature intended to go thus far, or they 
would have used other words than those employed. 

The whole object of the Legislature is answered, when the writing is received in 
evidence: it then goes for as much as it is worth; it may, or may not, prove the 
facts contained in the declaration. It may be the note or writing entirely fails in 
(489) supporting the material allegations in the declaration ; it may fail in proving a 
promise, which will be binding in Jaw 3 it may fail in sums, times and dates. It is 
said, however, that if the note does vary from the declaration, that, as the law now 
stands, the party may crave oyer in the first instance, and demur, or may plead non 
est factum, or deny the writing by a plea and oath. 

It is deemed a sufficient answer to say, the statute ought not to receive such con- 
struction as would :nultiply oaths; and though the defendant may now crave oyer of 
a promissory note, that does not alter the law with respect to what shall be evidence 
ina particular case. It is argued, that a failure to deny the execution of the writing, 
by a plea, admits the note to exist, as set out in the declaration. The statute is 
otherwise ; its oe is, that, in that event, the declaration is still to be proved ; 
for it says, the writing shall be received in evidence of the debt or duty, and it seems, 
by the latter expression, ‘th » statute contemplates that the debt or duty must be proved 
by the contents of the note, and not by the defendant’s failure to deny the execution 
of the writing. It is asked, if the failure to deny the execution of the writing does 
not admit that there is a debt due, exactly as s tated in the declaration, what, then, 
does it admit? To this it is answered, that the failure admits just as much as the 
plaintiff would gain, if this statute had not existed, and the plaintiff should prove the 
hand writing of the maker. When mie is done at common law, it cannot be con- 
tended that the plaintii? has made out his case, but he has advanced an important 
step ; that is, he is in a situation to read his evidence to the jury, but he must do so, 
otherwise he will fail in his action. So this statute does nothing more; it ties up 

the hands of the defendant, unless, indeed, he can swear he never made the writing ; 
and if he cannot, or will not do this, the law holds the note as sufficiently proved to 


id this is all the statute requires. 


Several cases have been cited at the bar in support of the defendants in error, not 
(490) one of which comes up to this case. The cases were all decided at Franklin 
except one. The first is, that of Carrson and Carroll v. Clark, et al.; debt on bond 
The defendant | ead he was « ly curity, ¢ 1 that he had riven notice to plaintiff to 

ue, &c.3 and on this, issue was joined on the trial. The Circuit Court directed the 
jury to find for det int, unless the plaintiff would produce the writing declared on. 
This decision was reversed, and rightly, because the writing had nothing to do with 
the question of not ext case ts that of Carson and Carrell. The only 





question decided by this case, was, that in an action of assumpsil on a promissory 
note, and noi-assumpsit thereto did not, nor should be holden to deny the execution 
of the writing, but that if the party means to deny the same, he must do it specially. 
The next, and last case I shall mention, is a case decided lately at Franklin, from the 
Boone Circuit Court. The case was debt on bond, and default; the Court refused to 
give judgment, unless the bond was produced, which was reversed, because the law 
is express in that case, that the bond is not nor need not be in Court. Upon the 
whole, the law is for the plaintiffs in error. 
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As to the question raised in Reed’s case, that the law is, the party charged with 
making the note must himself make the oath, and not the administrator, we will not 
decide till the question fairly arises. 

The judgment of the Circuit Court is reversed, and remanded for further proceed- 


nes. 
ins 


rompkins, J. 


These are actions of assumpsit on promissory notes, and non-assumpsit pleaded. 
he statute forbids the defendants to deny the execution of the notes, except by plea, 
upported by affidavit; and, by our statute, every promissory note is presumed to be 
riven on good consideration, By the plea of non-assumpsit, then, the defendant un 
lertakes to prove something himself, such as payment, &c.; for, by not denying the 
execution of the note, he has, according to all the rules of pleading, admitted that he 
jid execute the note; and it is in vain to say, by that plea, he admits no more than 
i91) that he did execute some note, but not the particular note in the declaration 
uentioned ; for the plea is an answer to the declaration, and it admits the defendant 
tid execute the very note in the declaration set out. 

\n authority has been produced from Chitty on Bills, p. 384, which proves that on 
idgment by default, the note must be produced to calculate damages by. This is 
notin point. By letting judgment go by default, the defendant does not throw the 
jaintiff off his guard, as he does by undertaking to prove matter in avoidance of 
the debt, or sum of money which, by this plea, he adinits he owes to the plaintiff. 
|, for the reasons above given, think the plaintiffs were not bound to produce the notes 


(a.) See Payne v. Snell, 4 Mo. R., p. 239. 





Decisions of the Supreme Court of Missouri, 


JACKSON DISTRICT, NOVEMBER TERM, 1824. 


Evans v. THE STATE. 


Where no answer is put in, to a bill in chancery, a final decree cannot be made be- 
fore a dleciee visi. 


Tompkins, J., delivered the opinion of the Court. 


Evans, the plaintiff in this Court was summoned to appear at the April term of 


the Circuit Court of Cape Girardeau county, for the year 1824, to answer the State 
of Missouri in Chancery. Both parties appeared at that term, and continued the 
case, without answer, to the August term of said Court; at which term, no answer 
being filed, the State took a final decree, and the defendant below appealed. 

The complainant might have set the cause for hearing at the August term, or at the 
April term, have taken the bill for confessed : ( Geyer’s Digest, p. 106, sec. 4); but 
having failed to do either, nothing more could be done at the August term. The de- 
cree should have been interlocutory, and have been made absolute at the next suc- 
ceeding term: (See Geyer’s Digest, p. 112, sec. 16). It was urged, that no point 
could be decided here, but such as the Circuit Court had expressly decided on before: 
(See Acts of 1821, sec. 57, p. 92). This act regulates proceedings at law, and not 
(493) in Chancery ; and even if it were made for such purpose, it does not apply to 
this case, where the error committed is in the final judgment of the Court. 

The judgment of the Circuit Court is reversed, and the cause remanded for further 
proceedings in that Court. The appellant is allowed his costs in this Court. 





JACKSON DISTRICT, NOVEMBER TERM, 1824. 


HEMPSTEAD v. DopGE, WHO SUES TO THE USE OF MICHAEL Goza, 


1, Suit cannot be instituted in personam against one defendant, and in rem against 
others. 

2. And in such a case, where all the defendants appear, and judgment is rendered 
against oue, without regarding the others, it is error. 


fompxins, J., delivered the opinion of the Court. 


This is an action of debt, commenced in the Circuit Court of Ste. Genevieve 
county, by Dodge, the appellee in this Court, against the plaintiff in error and others, 
ona Writing obligatory. If there was a co;d.tion to the bond, it does not appear on 

ie record. A summons issued, and affidavit that all the defendants below, except 


sdents, and that the ordinary process of law could not be 


l, an attachmeut wa3 issued against their property. The 
unmons was se.ved on Hempstead, and the property of 

> retu'n tern, all the defendants appeared ; the attach- 
aldemurret generally to the declaration. Judg- 


ipstead, and n» notice taken of the other defendants. 
ion, by summoning some of the defendants 


Second. ‘That Cummins, Morrison, Phillips and Edwards, appeared by at- 
y, and the plaintiff took no steps against thein, bat disregarded them altogether. 

Third. ‘That in an action on a penal bond, the plaintiff ought to assign breaches, 
which he has not done in this case. ; 

Fourth. That the action cannot be sustained on said bond, in the name of Dodge. 

First assignment: It is the opinion of the Court that the plaintiff had no right to 
summon one defendant and attach the property of other defendants. But the demur- 
rer is to the declaration, not to the writ; and the plaintiff declared properly against 
them all. Had he demurred to the writ, his demurrer might have been sustained. 

Second assigament: It is the opinion of the Court that there is error in not pro- 
ceeding to judgment against those defend. s who appeared by attorney, and in giv- 
ing judrment against Hempstead alone. 

Third assignment: The Court considers this 2 mere abstract proposition, for it 
does not appear by the record that the bond was penal. 

Fourth assignment: The bond not being before this Court, it cannot say whether 
the action can be sustained in the name of Dodge or not, provided it be penal. The 
defendants have a right to execute their bond to Dodge, or any other man, and the 
obligee of such a bond would have a right to sue on it, as it ig now exhibited to this 
Court. If there had been any thing illegal in it, the defendant should have craved 
oyer, and made it a part of the record. 

The judgment of the Circuit Court is reversed, and the cause will be sent down to 
the Circuit Court for a new trial ; and the defendants in error must pay the costs in- 
curred in this Court. 

30 
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(495) HIcKMAN v. ByRD, ASSIGNEE oF SMITH. 
The jury must find all in issue; if they do not, the judgment should be arrested. 


APPEAL from Cape Girardeau Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action of debt ona promissory note. The first plea is nil debet. The 
other two pleas are pleas alledging fraud, in the consideration of the note. The 
finding of the jury is, that they find for the plaintiff the sum in the declaration men- 
tioned, and that they assess damages, &c. As to the other two pleas, the jury are 
silent. A motion was made in arrest of judgment, for that the jury had not found all 
in issue; which motion was overruled, and judgment for the plaintiff. The point 
for the consideration of the Court is, was the Circuit Court right in refusing to arrest 
the judgment ? 

The law is very clear and abundant, that the jury must find all in issue ; here they 
have not done so. The pleas of fraud should be found one way or the other, 

The judgment of the Circuit Court is reversed, with costs, and the cause remanded 


for a new trial. 


ENGLIsH v. Scott. 


A judgment of non-suit is a decision as to the cause, and will answer the condition 
of a bond, depending on a verdict or decision. 


APPEAL from Circuit Court of Cape Girardeau county. 


M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of debt, brought on a bond, the condition of which was, that 
(496) if a verdict or decision should be had in favor of English, in a certain suit 


then pending against him, then he should pay, &c. 
The plea is, that there was no verdict or decision in favor of English in the said 


suit. 
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Issue was made on this plea; on the trial of this issue, a copy of the record in said 
cause was Offered in evidence, which showed that, in the case, a jury was empan- 
nelled and sworn, and that the plaintiff in that action then suffered a non-suit, and 
judgment was thereon entered for English. This record was objected to by the 
counsel for English, on the ground that it did not show a verdict or decision was ever 
made for English. The Court overruled the objection, and let the record go to the 
jury, and a verdict and judgment had for Scott, to reverse which English brought the 
cause here. 

The only inquiry is, whether a non-suit and judgment thereon is a decision. The 
condition of this bond contemplates two events: first, a verdict; and secondly, a 
decision. What sort of decision was contemplated by the parties, is not very clear ; 
but if any judgment of the Court has been had in favor of English, which put an end 
to that suit, it is sufficient to satisfy the words of the bond, and that is all we can 
look at. This judgment is a decision in favor of English, and satisfies the words of 
the condition; therefore, 


The judgment of the Court below is affirmed, with costs. 


(497) CurrLEs AND JoNES v. Hoop AND OLIVER. 


After a change of venue, directed by the Judge to another Circuit, and the papers 
are sent back, and the cause again docketed, and the defendants plead in bar, it is 
no error to which a writ of error will lie. 


Tompkins, J., delivered the opinion of the Court. 


Hood and Oliver, defendants in error, sued the plaintiffs in error on two promis- 
sory notes, in an action of debt, in the Circuit Court of Cape Girardeau county. The 
Judge of that Court, without any application for such purpose, ordered a change of 
venue to St. Francois county, in the third judicial circuit, alledging for reason, that 
one of the defendants was his son-in-law. The Judge of that Circuit sent back the 
papers to Cape Girardeau county, where the cause was docketed by direction of the 
Judge of Cape Girardeau Circuit Court. To this, the plaintiffs in error excepted. 
They afterwards pleaded nil debet, and, on trial, judgment was given for the defend- 
ants in error, the plaintiffs in the Cireuit Court. To reverse this judgment, Cupples 
and Jones sued out their writ of error. 

It is asigned for error, that the Court erred in docketing the cause, after it was sent 
back from the Circuit Court of St. Francois county. It is the opinion of the Court, 
that even if the writ of error be the proper remedy in a case of this kind, the plain- 
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tiffs in error, by pleading in bar, have waived the advantage they might have derived 
from the error complained of. ‘The proper course, it seems to this Court, would 
have been, to apply for a writ of prohibition, to restrain the Circuit Court of Cape 
Girardeau county from proceeding, after the return of the papers from St. Francois 
county, if the plaintiffs in error thought that Court had no jurisdiction of the cause; 
or they might have pleaded in abatement. 

The judgment of the Circuit Court is affirmed. 





Decisions of the Supreme Conrt of Mlissonri, 


FAYETTE DISTRICT, APRIL TERM, 1825. 





Green v. M?GrRxK. 


Upon issue joined, whether A. could have procured a title from the United States to 
a certain tract of land, located by him, by virtue of a New Madrid certificate— 
held, thata patent and certificate of survey to B. for the same tract, is not admis- 
sible evidence. 


PeTT1Z0NE&, J., delivered the opinion of the Court. 


The defendant in error recovered a judgment in the Court below, on a covenant to 
convey a certain lot in the town of Bluffton ; the conveyance to be made so soon as 
the purchase money should be paid, or the covenanter should be able to obtain a 
patent for the land from the United States; the same having been located by him, by 
virtue of a New Madrid certificate. ‘The declaration contained an averment, that the 
purchase money liad been paid, and that defendant, in the Court below, could have 
procured a title from the United States, &c., but had neglected, though often requested, 
&c. The defendant pleaded, that he could not have procured a title from the United 
States, &c.; upon which plea, issue was joined. After the plaintiff had gone through 
with his evidence, the defendant offered in evidence, to support his plea, a patent, in 
the name of Robert Lane, and a certificate of survey, which were objected to by the 
(499) plaintiff, and excluded by the Court. The patent is not set out in the bill of 
exceptions, nor does it appear when it issued, or whether Green attempted to derive 
a title under it. At all events, it was improper evidence under the issue, and was 
properly rejected. If issued before the commencement of the suit, and Green could 
derive a title under it, he falsified his own plea, and himself showed, that he could 
procure a title, and was, therefore, bound to convey the land to M?Girk, in fulfillment 
of his covenant. If he had no title — he showed it was out of his power 
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Hickman and others v. Gaw. 








to comply with his covenant, and that the recovery was right. M’Girk was not 
bound to wait for Green to purchase in a new title, but merely to give him an oppor- 
tunity to perfect his old one. The evidence offered did not comport with the allega- 
tions of the plea. No errors have been assigned, and looking into the record, we find 
no errors to reverse the judgment. 

The judgment of the Court below must be affirmed, with costs, with four per 
cent. damages. 












HICKMAN AND @CTHERS v. GAw. 





Where a New Madrid certificate was granted to S., or his legal representatives, afler 
S. had sold the land to T., which certificate was conveyed by T., and located with- 
out an assignment or transfer from S.—held, that this is not sufficient to sustain an 
action of ejectment, by those claiming under T. (Note a.) 








ERROR from Howard Circuit Court. 





WGrrk, C. J., delivered the opinion of the Court. 






This was an action of ejectment, brought by Gaw, to recover the possession of a 
tract of land; on the plea of not guilty, the parties went to trial. The plaintiff, to 
upport his action, showed, that in April, 1816, one Daniel Stringer sold a tract of 
300) land of 640 aeres, in the county of New Madrid; that in October following, 
the Recorder of land titles issued a certificate to,Stringer, to locate the like quantity 
elsewhere, in consequence that ihe land in New Madrid had been injured by earth- 
jynakes. Tanner sold this certificate, by deed, to Taylor Berry, who sold the same 






f 











to Richard Gentry, who located the same on the land in question, and who then sold 






the land to the plaintiff. 
‘The whole of this string of title was objected to, but admitted by the Court in evi- 







dence ; and the plaintiff having closed his evidence, the defendant’s counsel called on 






the Court to instruct the jury, that this evidence was incompetent in law, to maintain 
the action of ejectment; which the Court refused, but instructed the jury, that the 
same was sufficient to maintain the action ; on which a verdict and judgment were 
rendered against Hickman and others, to reverse which, the cause is brought here. 
The first and only point we will notice, is the title of Tanner to the certificate. It 
is objected to this conveyance of title, that when the certificate issued to Stringer, the 
legal right to the land in New Madrid was in Tanner, and that because the certificate 
issued to Stringer, or his legal representatives, the legal right to the certificate, to 
locate the same, was in Stringer. Of this opinion is the Court. Tanner was not the 
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legal representative of Stringer, with respect to the certificate. He is not even the 
assignee of the certificate, though he was the purchaser of the land, on which the 
certificate issued. The certificate grew out of land, of which he was the owner; he 
is, therefore, entitled, in equity, to have the certificate transferred to him; then he 
could make a legal conveyance of the same. This title is defective, in the first step. 
The evidence was not competent to maintain the action. 

The judgment of the Circuit Court is reversed, with costs. 





(a.) See Wear & Hickman ». Bryant, 5 Mo. R., p. 147. 


501) THe State v. GatTHER AND PEARCE, IMPLEADED WITH GAITHER.. 


Where there are issues of fact and issues of law, a general judgment on the demur- 
rer, without disposing of the issues of fact, is error. 


PeTTIBoNE, J., delivered the opinion of the Court. 


In this case there was a special plea, to which there was a demurrer and joinder ; 
ilso, a plea of non-assumpsit and issue. A general judgment has been entered for 
the plaintiff, in the words following: “ This day came as well the State by her attor- 
ney, a3 the defendants by their attorneys, and thereupon, the demurrer of the plain- 
tif to the plea of the defendants being urged, and adjudged good, it is considered by 
te Court, that the defendants did assume and promise to pay, as charged against 
them, and that the plaintiff recover against the defendants,” &c. This can be con- 


sidered only as a judgment on the demurrer, especially as the issue in fact does not 
ppear to have been submitted to the Court. This judgment is wrong. There is 
vet an issue to be tried, which, if found for the defendants, will bar the action of the 
plaintiff; and until all the issues which go to the right of action are disposed of, a 
veneral judgment of this kind cannot be entered. 

The judgment must be reversed, and the cause remanded for the trial of the othe: 


issye 3 and the plaintiffs in error must recover their costs in this Court. 
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Tue Strate v. Craic ann Moores. 
Tue Strate v. Watson. 
Tue Strate v. Davis, WitLiaAMs AND THRASH. 


PetTizone, J., delivered the opinion of the Court. 


The above cases all depend upon the same principles, which were decided by this 
Court in the case of the State v. Graves and others, decided at Jackson, at the last 
May term. We there decided, that notes, given for loan office certiticates, borrowed 
at the loan offices, were recoverable. 

The judgment of the Circuit Court must be affirmed, with costs. 


[Notr.—This cause was taken to the Supreme Court of the United States, and 
reversed. See 4 Peters, 431.] 





Torey v. BARCROFT. 


In an action of covenant, where the declaration contains two counts varying the 
description of the writing obligatory, and oyer being craved of the writing obliga- 
tory, in the declaration mentioned, one instrument only is set out, which varies from 
each count—helkd, that, on general demurrer, the plaintiff sha}} recover on the 
second count, inasmuch as that count sets forth a good cause of action, and defend- 
ant has not shown it was the same note. 


Tomrxins, J., delivered the opinion of the Court. 


This is an action of covenant, commenced in the Circuit Court of Howard 
county, in June, 1820, by the plaintiff in error, against the defendant. There are 
two counts ; in the first, the plaintiff states that the defendant, on 1st July, 1819, 
made to him his certain writing obligatory, by which he binds himself, his heirs, 
executors and administrators, &c., that he will pay, and become responsible and 
forthcoming, for the one half of a certain note of hand, drawn by said Samuel 
Turley and Stephen Tate, in favor of Kincheloe and Company, for the payment 
(503) of $408, payable sometime in the month of April then next, after the afore- 
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said writing obligatory was so as aforesaid made, by him the said Elias, to him the 
said Samuel Turley, and also the said Elias did, by the said writ.ng obligatory, fur- 
ther covenant to and with him the said Samuel Turley, that he the said Elias Bar- 
croft, would acquit him the said Samuel Turley, of all costs or charges of whatso- 
ever nature, that might accrue on said note of hand, to him the said Samuel Turley. 
The performance of these covenants is then negatived, and it is averred, that the 
plaintiff was, in 1820, sued in the Cooper Circuit Court, and put to great costs and 
charges. In the second count, it is stated. that on the 1st July, 1819, Barcroft made 
his certain other writing obligatory, to him the said Samuel Turley, by which said 
last mentioned writing obligatory, he, the said Elias Bareroft, did then and there 
bind himself, his heirs, executors and administrators, &c., that he, the said Elias, 
would pay, and become responsible and forthcoming unto him, tie said Samuel 
Turley, for the sum of two hundred and four dollars, and then the breach is assigned 
in the words of the covenant. The defendant craves oyer of the writing obligatory, 
in the declaration mentioned, and an instrument is set out in these words: I do 
hereby bind myself, my heirs, executors and administrators, &c., to pay, and 
become responsible and forthcoming fora certain note of hand, drawn by Samuel 
Turley and Stephen Tate, in favor of Kinchelue and Company, for one half the 
amount thereof, it being for $408, and payable some time in April next; and I do 
hereby acquit the said Turley from any costs or charges, of whatever nature, which 
may or might accrue on said note, which is signed and sealed by Elias Barcroft. 
The defendant then demurs to the whole declaration, and judgment was given for 
him. Oyer of only one note is given; this nearly answers the descriptiop of that 
set out in the first count. The name of the obligee is mentioned in the note set out, 
and the aequitting of Turley of any costs or charges that may or might accrue on 
the said note, mentioned in the latter part thereof, appears to be void of meaning, 
(504) because Barcroft, having no claim to these costs or charges, could not acquit 
Turley thereof. And the averment in the first connt, that the writing obligatory 
was made to Turley, does not help the note ; for parol evidence is here inadmissible, 
to prove that Turley is the obligee: See Philip’s Evidence, p. 416. 

The first count, then, is bad, there being a variance. The second count states a 
promise by Barcroft to pay, &c., to Turley, $204. The defendant having taken no 
measures to show that the same note was declared on, also, in this count, we will 
suppose he either had oyer of a note agreeing with this count, or that, being satis- 
fied that there was such a note, did not require its production. 

The judgment of the Circuit Court is reversed, and judgment will be given for the 
plaintiff, on the second count. 
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HARRIMAN, GREEN AND DELANY v. THE STATE. 


A writ served by a Deputy Sheriff in his own name is bad, and a writ of error will 
lie. (Note a.) 


PeTTIBONE, J., delivered the opinion of the Court. 


This was an action of assumpsit upon a promissory note, given to the State for 
loan office certificates, borrowed by the defendants at the loan office in Chariton. A 
summons was issued out of the Howard Circuit Court, which was personally served 
by the Sheriff of Howard county upon Harriman ; Green and Delany were returned 
not found. An alias summons issued to the county of Chariton against Green and 
Delany, which was returned personally served, by “ Alexander Trent, Deputy 
Sheriff;” Harriman appeared and pleaded, and the issues were found against him ; 
(505) Green and Delany were called, but came not. Their default was entered, the 
damages assessed against them, and a joint judgment entered against all three of the 
defendants. It is contended that this judgment is erroneous, inasmuch as there is no 
legal evidence of any service of the summons upon Green and Delany; the return by 
the deputy Sheriff, in his own name, being no legal evidence. Although the deputy 
may do any act which the principal Sheriff can, yet the law is well settled, that every 
act must be done in the name of the Sheriff. This return is, therefore, bad, and 
affords no evidence of any regular service of the summons upon Green and Delany. 

We have already decided that the return of the process constitutes a part of the 
record upon which error will lay. The judgment as against Green and Delany, is, 
therefore, clearly erroneous. As against Harriman, the judgment would have been 
good, had it been several; but being entire and joint, against all the defendants, if it 
is bad as to one, it is bad as to all: vide Bac. Adr., tit. Error, letter M. p. 500. 

The judgment of the Circuit Court must, therefore, be reversed with costs, and the 
cause remanded to be further proceeded in according to law. 


(a.) See Atwood v. Reyburn, 5 Mo. R., p, 533, 
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Dononoe v. GLASGOW AND OTHERS. 


I'he Court below is not bound to give instructions on abstract points of law; but the 
party praying the instructions must show that the state of the case warrants them. 
(Note a.) 


W’GrrkK, C. J., delivered the opinion of the Court. 


lhe record shows this case to be, that the plaintiffs in the Court below recovered 
udgment against Donohoe, on a joint contract made by him to them. To reverse 
this judgment, itis contended that the Court erred in refusing to instruct the jury, 
506) that if they believed all the parties to the contracts on the one part, had not 
oined in the action, that they must find for the defendant. The record shows no 
state of facts to warrant this instruction ; and for aught appearing to this Court, an 
ibstract point of law was only proposed. The record is no doubt defective, but it 
uust remain so, we cannot help the party here; there is a good judgment, and it 
must stand. ‘The law is, that when any party complains that instructions were re- 
fused, he must show that he had a proper state of facts to warrant the instruction. 
lt is not sufficient that there might, under the pleadings, have existed such a case. 
I'he rule, that that which does not exist, and that which does not appear, will equally 
¢ disregarded by the Court, applies in this case. 

he judgment is affirmed, with costs. 


(a.) See Williams v. Harrison, 3 Mo. R., p. 411. 
Nicholas v. the State, 6 * «“ 6. 
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1. It is competent for a witness to answer as to the value of property in dispute, and 
to sav what such property would generally sell for. 
2. Eviience of are-Jelivery should go in mitigation of damages, where the quiet 






porsession Was restored, 





ERROR from Boone Circuit Court. 








M’Girx, C. J., delivered the opinion of the Court. 






This was an action of trover, brought by Easton to recover the value of a horse. 
} 
} 














The plaintitl, Easton, had jadzineat in the Court below. The bill of exceptions 
show; thata w was ca lei and examined on the part of the plaintifl, and that 
he states he was well acquainted with the horse sued for, and that he cons.dered him- 
self a goo.l julge o the vilue oF ho 3 he was asked by the plaintiff what sucha 
horse co.ntno ily sold ‘or; this was objected to, and the objection overruled, and the 
defen lant excepted thereto. ‘The plaintiil’s counsel then asked what the horse was 
(507) worth; w lich wa3 in like rnanner objected to, overruled and excepted tc 

The q 1e3ti0. 13, were the e que tions proper? We think they were. In matters of 
value, tie iidzmen’ is genordly rezulated by the state of the market. The question 
was, what woud the horse sell for? The answer to this would depend on a recol- 
ection of the saeco! the market for like articles. The question then was asked, 





what the horse was worth? The answer to this would generally depend on the 


above stated, and it would be proper for the other side to cross- 






same pinciples a: 
examine the witness, to show whether his estimates of value depended on a fancy of 
his own, or a recollection of the state of the market: if on his fancy only, then he 








would be entitled to less credit than in the other case. 


The next point raised by the bill of exceptions, is, that the defendant sold the horse 





to one Gentry, and that the plaintiff told her son he might get the horse from Gentry, 
if he could; tha' the son did take the horse, perforce, from Gentry, and that Gentry 
On this state of facts, the defendant’s counsel prayed 














instantly re-fook the horse. ; 
the Court to instruct the jury, that this possession of the son, in pursuance of the 
instrictions of the plaintiff, should go in mitigation of damages, to the amount of “ec 
' the value of the horse; this instruction the Court refused, to which there is an ex- whi 
ception. This refusal was right. The law speaks of a delivery, in mitigation of tte 
damages. fore, there was no re-delivery, and only a temporary, useless, inefficient ie 
possession, and one, too, in which the defendant had no will nor agency; yet he ns it 
claims the benefit of it. ‘The reason why the law allows a re-delivery to go in miti- axe 
gation of damaze;, is, that the party has been restored to his former condition 5 that — 
the injury has been, in part repaired. Here there has, in fact and in substance, bees in 
no sort of repara‘ion. — 
artic 






The judgment of the Circuit Court is affirmed, with costs. 
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Decisions of the Supreme Court of Missouri, 


ST. CHARLES DISTRICT, APRIL TERM, 1825. 


‘Hunt v. MuLLanpny. 


|. Things personal in their nature, may become part of the realty, by incorporating 
them with the realty, for some permanent objects ‘or by affixing them to the realty | 
in such a manner that they cannot be dissevered without dilapidation, or an injury 
to the inheritance; but a kettle or boiler, put up inatannery, with brick and mor- 
tar, is not a fixture, unless there be something else to show it was so intended ; and 
especially, when it can be taken away without injury to the freehold. (Note a.) 

‘. Annexations to the freehold, for purposes of trade and manufacture, are of a per- 
sonal character. 


PeTTiBoNnEe, J., delivered the opinion of the Court. 


This was an action of trover, brought by Mullanphy, against Hunt, in the Court 
low, for a stone slab and copper boiler. There was a special verdict found, on 
which a judgment was rendered in favor of the plaintiff, for the boiler, and for the 
efendant, as to the slab. To reverse the judgment in favor of the plaintiff, the de- 
‘endant brings his writ of error. It is only necessary, therefore, to examine the case 
3 it respects the boiler, and the only point to be considered, is, whether it was a 
ixture, the facts set out in the special verdict, are, in substance, as follows: that 
sometime before the commencement of the suit in the Court below, one Theodore 
509) Hunt was seized and possessed of a certain lot of ground in the town of St. 
Louis, whereon was a tan-yard and a currying shop and whereon were also sundry 
articles of personal property, called the stock of the said yard and shop; that before 
‘he commencement of the said suit, Theodore Hunt mortgaged the said lot to the 
plaintiff in the suit below; that after the mortgage, and before the commencement of 
‘he said suit, Theodore Hunt sold and delivered all the stock of the said yard and 
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shop to the defendant; and also, that after the said sale, and before the commence- 
ment of the suit, the Sheriff of St. Louis county, under an execution against the said 
Theodore Hunt, sold, and by deed conveyed the said lot to the said plaintiff in the 
suit below. The special verdict also finds, that in a house, standing on the said mort- 
gaged premises, in the space between the chimney and the side wall of the said house, 
there stood the boiler in question, made of copper, built into a furnace erected for 
that purpose, with brick and mortar, so as to hide the said boiler, except the edge or 
mouth of the same; that from the furnace, underneath the said boiler, proceeded a 
flue, conducted along the side of the chimney, and closed at the tep; and that in the 
side of the chimney, and covered by the flue, was a hole pierced through the side of 
the chimney, into the flue thereof, so as to permit the passage of the smoke; that 
the brick work of the said furnace, and the flue thereof, were not interlaced 
with the brick work of the said chimney, but was capable of being taken down, 
without injuring the chimney, any otherwise than by laying bare the hole of 
communication, between the fiue of the furnace and the flue of the chimney. The 
said verdict also finds, that the defendant, while in possession of said premises, re- 
moved therefrom, and converted to his own use, the said boiler; that the said boiler 
was in the situation above described, at the time of the execution of the said mort- 
gage, and continued in the same situation for some time ofter the execution of the 
said deed from the Sheriff, above mentioned. There is nothing in the verdiet, which 
shows with what intention, or for what purpose, the boiler was thus affixed in the 
said building. 

(510) The case, therefore, presents the naked question, whether property, personal 
in its character, thus aflixed, becomes prima facia a part of the realty, so as to pass 
by a deed of the land. 

There can be no question, but that a copper kettle, or boiler, abstractly considered 
is of a personal character. It is, in its nature, moveable, and may be used in any 
place where the wants or convenience of the owner may require it, and the charac- 
ter of it is not changed by the manner in which the philosophy, economy, or conven- 
ience of the owner may cause him, from time to time, to put it inuse. It is, there- 
fore, deemed altogether immaterial, as it respects its character as personal property, 
whether it is set in a furnace, suspended upon a crane, or standing upon its legs, un- 
less there are otber circumstances to connect it with the realty. Kettles set in a fur- 
nace, with “ brick and mortar,” for the purpose of making sugar at a sugar camp, as 
is often the case, would hardly be considered so attached to the soil as to pass bya 
deed of the land; but things, personal in their nature, may become a part of the 
realty in two ways. First. By incorporating them with the realty, as a part thereof, 
for some permanent object. Second. By affixing them to the realty, for any object, 
in such a manner, that they cannot be severed, without dilapidation or injury to the 
inheritance. 

As an example under the first head :—the nails and plank which compose the door 
of a house, or the rails which compose a fence, are, before their appropriation te 
these particular objects, of a personal character, but by their application and by the 
intention of the owner, they become a part of the realty, and pass with the land, 
notwithstanding they might be severed from it without violence or dilapidation of 
the inheritance. So it is in the power of the owner to annex almost every thing of 
a personal character to the soil, and make it a part of therealty; or, on the contrary, 
at his pleasure, to disscver almost every thing, and make it a part of: the personalty. 
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But where property, which is personal in its nature, is claimed as belonging to the 
freehold, the party claiming it must show, that its character has been changed by 
(511) some facts or circumstances which will clearly prove the intention of the owner 
thus to change it. As between grantor and grantee, what will pass as real estate, 
must depend altogether upon the intention of the parties,-to be gathered from their 
deed. If the grantee claims any thing.which is, in its charaeter, personal, he must 
show that it was differently considered in the deeds For instance, it is laid down in 
the books, and we conceive it to be good law, that annexations to the freehold for the 
purposes of,trade and manufactures, are of a personal charaeter.- If, then, a lot 
were conveyed by a general description, as so mach land, bounded in a particular 
manner, without saying any thing further, the grantor would still be allowed to re-’ 
move every thing which might be dissevered without violence to the freehold, which 
has been placed there for the purpose of trade. But if the deed conveyed the land, 
together with the manufactory thereon, the evident intention cf the parties would be, 
that every thing annexed to the freehold, which was necessary to carry on the manu~ 
factory, should pass, and would pass aecordingly.- In the present case, the deed was 
merely for alot of land. But if it had been also: for the tannery thereon, still there 
is nothing in the case which shows that the boiler in question was any way connect- 
ed with the tannery,-nor is there any other circumstance which shows that it was 
permanently annexed to’the freehold, so as to be considered: a part thereof. The 
bare fact of its being set in brick and: mortar, does not afford that presumption. 

The only remaining point to be considered, is, whether the boiler was so affixed to 
the premises, that it-could‘ not be removed without violence or injury to the inheri- 
tance. 

The special verdiet finds that not only the boiler, but the furnace and flue, might 
be removed, without any other injury to the building than laying bare a hole already 
existing in the chimney. This can be no dilapidation. Nothing is torn or taken 
from the building: The flue itself has not even been removed. The judgment of the 
(512) Circuit Court, in favor of the plaintiff, must’ be reversed, and defendant must 
recover his costs in this’ Court, and in the Court below. 


(a.) The general rule, which appears to be the result of the cases, is, that things 
which the tenant has affixed to the freehold, for the purposes of trade or manufac- 
tures, may be removed, when the removal is not contrary to any prevailing usage, or 
does not cause any material injury to the estate, and which can be removed without 
losing their essential character or value as personal chattels. 2 Kent’s Com., p. 343. 
Bush v. Baxter, 3 Mo. R., p. 207. 
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FiInLey anp Bryson, ADM’Rs, OF Bryson, v. CALDWELL. 


1. Judgment confessed before the Clerk of the Circuit Court, in October, 1821, good. 
And when it was ebtained in the life time of debtor, execution may, at the expi. 
ration of eighteen months, be issued against his property, without revival by sci. 
fa. (Note a.) : 

2. Judgment against administrators for the same debt, before the County Court, does 
not merge the former judgment in the Circuit Court. 

3. Judgment recovered by the State against. administrators, for monies collected as a 
public officer, has no priority over a, judgment confessed by defendant in his life 
time, although the money was then due the State. 


Tompkins, J., delivered the opinion of the Court. . 


Easton, on. behalf of. the State, moved the Cireuvit Court of Pike county to set 
aside the execution in this case, for irregularity. ‘The Court overruled the motion, 
and ina bill of exceptions to this opinion, these facts are preserved: that Caldwell 
confessed the judgment in this case to the plaintiffs, before the Clerk of the Circuit 
Court of Pike county, on the 15th of October, 1821. That Caldwell died in the lat- 
ter part of January, 1822; that letters of. administration were granted 24th March, 
1822, te James Jones and Elizabeth Caldwell, and no execution had then been issued 
against. Caldwell on that judgment; that on the first Monday in February, 1823, the 
plaintiffs got judgment against Jones and Caldwell, administrators, in the County 
Court of Pike county, for the same sum of money above mentioned, and that said 
plaintiffs issued the execution now in question on the 15th Dec., 1823; that the State 
of Missouri, on the second Monday in April, 1823, obtained judgment against the 
(513) administrators of said Caldwell, for $773 76 3-4, and that executions were 
issued on said judgment, first, on the 25th April, 1823, and on the 23d Dec., 1823, 
and certain monies were made on them by the sale of real property. The judgment 
obtained by the State against Caldwell’s administrators, was for monies due from him 
in character of collector of taxes. before the judgment was confessed; the estate of 
Caldwell is not sufficient to pay his debts, andthe Attorney for the State insists it 
ought to be first paid. That the second judgment in the County Court merged the 
first, and that execution could not regularly issue before judgment had been revived 
by sci. fa. 

These two last points are thought untenable by the whele Court. The law for- 
bids the issuing of an execution against the lands of a deceased person in less than 
eighteen months after administration is granted ; there can then arise no presumption 
of payment to make a sci. fa. necessary. A majority of the Court thinks the judg-- 
ment confessed before the Clerk of the Circuit Court to be legal, and that it is such 
a lien on the lands of the deceased as not to be divested by the right the State claims 
of having her claims first satisfied on the death of her debtor. The Court is of opin-- 
ion, that it is not the intention of the Legislature to take from the creditor, on the 
death of the debtor, the right he had by the judgment acquired, to have such judg- - 
ment satisfied out of the lands. The act which gives a priority to debts due to the- 
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State, does not apply to this case. It is merely directory to the executor and ad- 
ministrator as to the manner in which they shall administer the assets : Acts, Nor. 
sess., 1821, p. 129, sec. 29. The question of priority under this statute does not, 
therefore, arise between these parties, and their rights must be determined according 
to their priority of lien. Here, Bryson and others had the oldest lien upon the real 
estate. They have been guilty of no-laches in having their judgments satisfied. 

It is, therefore, the opinion of this Court, that the Circuit Court did not err, and 
the judgment, or order thereof, is affirmed with costs. 


(514) M’Grrk, C. J. 


I do not agree to that part of the above opinion which admits the judgment con- 
fessed before the Clerk to be good. 


(a.) See Russell v. Geyer et al., 4.Mo. R., p. 404. 


Russert v. Barcrort: 


1. The Court, sitting as a jury, must find upon all the issues made up. 

2, Where A, executes a bond to B. to make a title to lands on a day certain, on con-- 
dition that B. paid a certain sum of money on that day, and B. at the time, assigns 
the bond to C. who then executed his note to A, for the sum of money which was 
to be paid by B. to A.—held, that in an action on said note, the plaintiff need not 
show he was ready and willing to convey, and that the assignment of B. was a suf- 
ficient consideration to support the promise from C. to A. 


Tompxins, J., delivered the opinion of the Court. 


Russell sued Bareroft in the Circuit Court of Saint Charles county, ona promisso- 
ty note for $804 66 2-3. The parties submitted the case to the Court on the general 
issue. The plaintiff gave in evidence the note, dated 31st May, 1819, and the de- 
fendant gave in evidence a bond made by Russell to one Watham, and dated 10th 
November, 1818, and assigned to Barcroft by Watham, on 31st May, 1819, the day 
of the date of the note suedon. By this bond Russell bound himself to convey to 
Watham certain land; incase Watham should, on or before the 10th of September, 
1819, pay Russell the sum of $804 66 2-3, and if Watham failed to pay, then the 
bond to be void. ‘The note also was payable on the 10th September, 1819. Hemp- 
stead, the witness to the note, proved the assignment and delivery of the note to the 
agent of Russell ; the witness also stated, that Barcroft agreed to pay Russell the 
sum of money mentioned in the bond, 7 anne executed the note sued on in: 

2 
A 
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this case, and Watham atthe same time assigned to him the bond of Russell, as 
above mentioned. It appears also, that the land, wnich Russell by his bond agreed 
(515) to convey, made part of a tract of land sold by Watham at that time to Bar- 
croft. The plaintiff insisted before the Court, that these facts were not sufficient to 
warrant a judgment for the defendant ; the Court deciding that they were sufficient. 
Exceptions were taken to the opinion, judgment went for the defendant. To reverse 
this judgment an appeal is taken to this Court, and the plaintiff assigns for error, 

First. That no issue is found. 

Second. That the Court erred in deciding the testimony in this case to be sufficient 
to preclude the plaintiff from recovering. 

Neither plaintiff nor defendant in argument noticed the first assignment. On. in- 
spection of the record the Court finds these words: “ neither party requiring a jury, 
and the Court here having heard the proofs and allegations of both parties, and ma- 
turely considered the same, it .is the opinion of. said. Court now- here, that said 
plaintiff take nothing by his writ, &c., but that the defendant do have and recover, 
&c., his costs, &c., and have execution.” The issue joined and necessary to be found 
is, whether the defendant did or did not undertake or promise. This issue is not 
found. This assignment of error is then thought to be well made. On the second 
assignment of error it was contended, among other things, by the defendant, that it 
was optional with Watham to pay the money for tle land or,not; that his assignee 
had the same right; that the contract, if not rescinded by its own terms, is mutual, 
and defendant, Russell, ought to have shown that he was ready and willing to con- 
vey. That, by the assignment, Russell gave no new consideration and sustained no 
loss. The Court thinks it unnecessary to say any thing about the obligations of 
Watham and Russell to each other, by reason of this bond or contract, or how it 
might affect Barcroft as assignee, but the Court thinks that the transfer by assign- 
ment of Russell’s bond to Barcroft, is a good consideration moving from Watham to 
support the promise made by Barcroft, (in the note sued-on,) to pay the money sued 
for to Russell. It is not, in the opinion of the Court necessary, that the considen- 
(516) tion should move from the plaintiff.- In Schemerhorn v. Vanderhayden, | 
Johns. 139, it is decided that a parol promise from one person to another, for the 
benefit of a third person, will enable that person to maintain an action on such pron- 
ise ; and in the case here cited, the consideration moved from the person to whom 
the promise was made. Why then should not Russell, when the promise is made to 
him in writing, maintain his action, the consideration moving in like manner from 
Watham. The case is much stronger than that cited. There are many cases cited 
in Johnson to support the authority of that case. 

The judgment of the Circuit Court is reversed, and the cause will be returned to 
the Circuit Court for a new trial, The plaintiff in error will be allowed his costs is 
this Court. 


See same case, post 662. 
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Decisions of ‘the Sapreme Court of Mlissonri;, 


ST. LOUIS DISTRICT, MAY: TERM, 1825:. 


CHAMBERLAIN v. Farta-AND TRACY, ADMINISTRATORS OF SMITH. 


A judgment in rem. obtained in another State, on attachment, cannot sustain an ace - 
tion here. (Note a.) 


ERROR from the Circuit Court of St. Lonis county. 
Tompkins, J., delivered the opinion of the Court. 


This is an action in a judgment obtained in Massachusetts by Chamberlain, against 
the intestate, Smith, in his lifetime. . The defendant’s administrators craved oyer of 
the record of the judgment declared on, and set it out, It then became a part of the 
record of this cause, and from this record so set out, it appears that the judgment 
obtained in Massachusetts wag a judgment in rem., that is to say, no notice of the 
action was served on Smith, the defendant, but his property .was attached, and this 
constructive notice is all that the intestate-had of the commencement of the action. 
Smith never appeared to the action, and there is a suggestion on the record that he 
was not a resident of that State, and the judgment by default is entered against him. 
The defendants, Faris and Tracy, demurred, to the declaration, and judgment on the 
demurrer, for the defendant, was given in the Circuit Court of St. Louis county. 
(518) To reverse this judgment, the plaintiff has come into this Court, and relies on 
the Constitution of the United States. See act 4, sec. 1, and the Laws of the United 
States, passed in pursuance thereof, vol. 2, p. 102, Bioren’s edition. It is unnecessary 
for the Court to say what would be its opinion, if authority had been produced to 
prove that such a judgment would have been received as evidence of debt in the 
Courts of Record of Massachusetts. But as such authority has not been produced, 
the Court feels no hesitation in saying that the judgment of the Circuit Court was 
correct. The Court considers the record of the proceedings in Massachusetts merely 
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Dowsman v. Potter. 











as a proceeding in rem. and that the judgment can affect nothing but the property 
attached ; this, probably, was the only effect of such a judgment in Massachusetts. 
The judgment of the Circuit Court is affirmed. 







“ (a) See Saller v. Hays, 3 Mo. R.. p. 116; Webb v. Garner and Trigg, 4 Mo. R., 








DowsMaNn v. PoTTer. 


When a writ of execution has been issued, and returned no! sa/isficd, another writ 
may be issued, after a year and a day have elapsed, withouta sci. fa. te revive 
(Note a.) 












judgment. 





Tompkins, J. 










This was a motion for a rule upon the Circuit Court, to show cause why a manda- 
mus should not issue, commanding the said Circuit Court to quash an execution 
issued on a judgment in the above entitled suit. The facts upon which the motion 
was founded are, in substance, as foHows: That in 1821 a judgment was rendered in 
the Circuit Court in the above cause against Potter, and an execution was issued 
thereon within a year and a day after the judgment, which was returned unsatisfied. 
One other execution was also issued on the said judgment, and returned unsatisfied ; 
and then, after an interval of more than a year and a day from. the return of the last 
(519) execution, another execution was taken out on the said judgment, and a lot of 
land levied on, but on which no sale has yet taken place. A motion was made in 
the Circuit Court, on the foregoing statement of facts, to quash the last execution, 
which motion was overruled. The point made is, that the last execution could not 
regularly have issued without a revival of the judgment by scire facias, more than a 
year and a day having intervened between the two last executions. 

According to the English practice, no scire facias was necessary in the case. In 
2 Tidd. prac. p. 1004, the rule is laid down, that where a fieri facias or ca. sa. is taken 
out within the year, and not executed, a new writ of execution may be isued out at 
any time afterwards without a scire facias, provided the first writ be returned, and 
continuances be entered from the time of issuing it, which continuance may be en- 
tered after the issuing of the second writ, &c. The same rule is laid down in 9 
Johns. Rep. 392, and the Court there say, the entering of the continuances may be 
done at any time, and is a thing merely of technical form, &c. 

The reason assigned why a scire facias is necessary when no execution has been 
issued within a year and a day after judgment, is, that a presumption of payment 
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arises. When aman commences his action for debt, it is presumed to be for the 
purpose of getting his money. If he takes no steps then on his judgment for a year 
and a day after obtaining it, the presumption very fairly arises, that it is settled ; but 
when an execution has been taken and returned unsatisfied, the presumption of pay- 
ment does not afterwards arise, but rather that defendant cannot pay. We can see 
no use in having continuances of the executions entered. They do not operate to 
do away any presumption, as they may be entered at any time, even after execution 
issued and executed. If itis a thing of mere technical form, it may be dispensed 
with altogether. If the form of the continuances should be, however, thought ne- 
(520) cessary, they can be as well entered upon our records as upon the English 
rolls. We are, however, opposed to adopting fictions, unless some good end can be 
answered thereby. 

We see no object to be answered in cases like the present... The rule-is, therefore, 


denied. 


(a.) See Lindell v. Benton and Kennerly, 6 Mo. R., p. 361. 


BALDRIDGE, AND BALDRIDGE’S ADMINISTRATORS, v. WALTON: 


i. Where defendants permit a deed to be read in evidence on two trials, without 
proof of execution, this does not give plaintiffs a right to read it afterwards, on 
another trial, wtthout such proof. 

2, A trustee should pursue his power~strictly, otherwise his acts will not bé-héld 
valid. 


IN ERROR from the Circuit Court of St. Louis county. 


Tompkins, J., delivered the opinion of. fhe Court. 


This is an action of detinue, commenced-in the Circuit Court of St. Charles cour- 
ty, by Walton, against James and Daniel Baldridge, for certain slaves. The defend- 
ants pleaded the general issue, and obtained a verdict in that Court. A new’trial 
Was granted, and the cause transferred to the Circuit Court of St. Louis county, 
Where the plaintiff obtained a verdict. A new trial was again granted, and: the 
plaintiff had judgment for one of the slaves. . To reverse this judgment, the defends 
ants, James and Daniel Baldridge, come into this Court, and assign for error, 

First. That the.said Circuit Court received in evidence, and permitted to beread 
ta the jury, paper, purporting-to be a deed of trust from Robert - Baldridge to. Jo - 
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seph Evans, to secure the payment of a sum of money to William Adams, and two 
assignments thereof, without any proof of the execution of the said instrument. 

Second. That the Court refused, on the prayer of the defendants, to instruct the 
(521) jury that they must find for the defendants, because Joseph Evans, the trustee, 
had not, in selling the slaves, pursued the power given him in the deed of trust. 

Third. That the Court refused to instruct the jury to disregard all parol evidence 
of the sale of the slaves made by the trustee, because it appeared that the said Wal- 
ton, at the time he made a demand of the slaves in question, had exhibited a bill of 
sale as the fuundation of his claim, which was not produced at the trial. 

Fourth. That the Court refused to sum up the evidence, and pronounce the law 
thereon. 

Fifth. That the Court refused to set aside the verdict and grant a new trial, for 
reasons appearing on the record. 

From the bill of exceptions it appears, that Robert Baldridge, the intestate, by 
deed, dated 3d Feb. 1817, conveyed to Joseph Evans, for the purpose of securing the 
payment of $500 to William Adams, certain negro slaves in that deed mentioned. 
By this deed it was provided, that if the said sum should be paid to Adains, the deed 
should be void; but should the money not be paid when due, then Evans, the trustee, 
was author zed to sell the property at the house of Nathaniel Simond’s in St. Charles, 
first giving one month’s notice of the day of sale in some newspaper nearest the 
county of St. Charles, or to Robert Baldridge in writing, or leaving it at his place of 
residence. It appeared, in evidence, that this deed had, on the two former trials, 
been read in evidence, by consent of the defendant’s counsel, without proof of its 
execution. It also, by the endorsements thereon, appeared that the deed had been 
assigned by Adains to Robbins, and by Robbins to John Baldridge, and that the 
trustee had advertised the said slaves for sale on the 19th October, 1823, at the 
place required, and that the sale was postponed till the 31st day of the said month. 
It was also proved, that the defendants on the 19th October, (the trustee being ab- 
sent,) consulted in conversation with John Baldridge to defer the sale till the 3lst 
October. It was then proved that Evans, the trustee, on the 31st October aforesaid, 
sold the negroes at the place before mentioned, notice being given in the same news- 
(522) paper of the time and place. Walton, the plaintiff in the Circuit Court,.did 
not bid for the negroes. It appears that John Baldridge purchased them as agent for 
him, and Walton paid the price of the negroes to John Baldridge. Further, to sup- 
port his claim, the plaintiff offered to read to the jury-a bill of sale from Evans to 
him for said negroes, dated 31st October, 1823, in which it is recited that by virtue 
of a deed dated Ist May, 1817, of trust from Robert Baldridge to him, Evans, for the 
purpose of securing to William Adams the sum of $500, due to him from Robert 
Baldridge, he had sold said negroes to said Walton.. The bill of sale was, on motion 
of the defendants, excluded from the jury, because it appeared to be made by virtue 
of some other deed.of trust than that before mentioned, and read to the jury. It 
does not appear that Walton: attempted to derive title to the negroes by any other 
sale than that mentioned above.. It also appears that the defendants requested the 
Court to instruct the jury to disregard all parol evidence of the sale made by the 
trustee, because Walton claimed by virtue of. a bill of sale. 

On the first assignment of errors, .it was contended, that the deed of trust ought to 
have been read without proof of execution, because notices once proved in Court 
were read afterwards on all trials that might be had.in the same case, and this deed 
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was to be considered as proved; that it was produced by the defendants on notice of 
the plaintiffs. This last assertion, however true in fact, is not supported by any 
thing that appears on the face of the bill of exceptions, and, therefore, it is quite 
immaterial whether it be correct or incorvect. It is true that the permission of the 
defendants to read the deed on the two first trials, was equivalent to the proof there- 
of by the subscribing witness ; but had that deed been proved on those two trials by 
the subscribing witnesses, it can hardly be imagined that it would seriously be con- 
tended that the proof before the Court could be allowed by the Court to be repeated 
over to the Court by any bye-stander who might have recollected it, or by any other per- 
son than the witnesses in person. How, then, could the consent of the defendants to have 
(523) that deed read on the two former trials be proved before the third jury? But it was 
contended that the plaintiff was surprised by the refusal to permit the deed to be read, 
as on the two former trials. If this were the case, and it had been made to appear to 
the Cireuit Court, a very ready legal remedy could have been applied. It is the opin- 
ion of tne Court, then, that the first assignment of errors is correct. It is the opinion 
ot the Court that the second assignment of errors is good. ‘The trustee was bound 
to pursue his power strictly. He did not advertise the property thirty days before 
the day of sale, and this omission is not cured by the consent of the present defend- 
ants to have it sold on the 3ist October, without deciding whether they, in character 
of administrators, could alter the powers of the trustee, or dispense with any condi- 
tion of the sale in the same manner the intestate, in his life time, could have done, 
We are of opinion, that had the intestate, in his life time, in like manner, consented 
to dispense with the notice of sale, required by the deed of trust, it would have availed 
Walton nothing in an action between him, Walton, and Robert Baldridge, the intes- 
tate, for the same cause. The power was given to the trustee by deed, and if any 
change were made in it, it should be done by a writing of equal solemnity with the 
deed giving the powers in the first instance. And here it may be remarked, too, that 
the trustee did not attend on the 19th of October, and adjourn the sale; and purcha- 
cers might have failed to attend for want of his assent to the day; so that there was 
no notice of the sale. Of the third assignment, it is not necessary to say much. It 
s certainly true, that when the bill of sale was decided by the Court to be void, that 
ame sale could not be supported by verbal evidence of a sale, but had there really 
seen two sales, the one by writing, the other verbally, evidence certainly might 
properly have been given to the jury of the verbal sale, after the plaintiff had failed 
\o establish the first sale, which he attempted to prove by a written instrument. The 
language of the bill of exceptions is not so clear and explicit as it might have been. 
lt is not made to appear, whether the bill of sale from the trustee to Walton is under 
521) seal or not, And it may be remarked, that written evidence may be proved ; 
ior the language of the books is, that contracts are by specialty and by parol, and 
that writings not under seal are all parol. Of the fourth and fifth assignments, the 
Court thinks it unnecessary to say any thing, 

The judgment of the Circuit Court is reversed, and the cause remanded to that 


Court. 
« 


PerTipone, J. 


I concur in the within detision, but do not wish to give any opinion on the power 
of adjourning such a sale by the trustee, with the consent of the parties in interest. 
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In this case there was no regular notice of the time and place of sale. No adjourn- 
ment by the trustee; nor do I conceive there was any waiver of notice by the par- 
ties interested. 


Tue STATE v. AMES. 


An indictment for betting at Faro Bank, need not set out:the particular nature of the 
game, nor the name of the person with whom the bet was made. (Note a,) 





ERROR from St. Louis Circuit Court. 
PeTTiB0NE, J., delivered the opinion of the Court. 


This was an indictment under the statute, against gaming, viz: Geyer’s Dig., title, 
Vice and Immorality, sec. 4. The indictment charged, that defendant, on or at, &c., 
on a certain game of chance, then and there unlawfully played for money, at a cer- 
tain gambling table, commonly called a faro bank, then and there being unlawfully 
kept, did bet in money, divers large sums, to-wit: the sum of two dollars, to the evil 
example, &c. The defendant demurred to the indictment, which demurrer was over- 
(525) ruled, and judgment given against defendants te reverse which judgment the 
cause is brought to this Court by writ of error. The errors assigned are, 

First. That it does not appear, by said indictment, what game of chance was 
played at the said table. 

Second. That it does not appear with whom the said bet was made by the said 
Ames. 

Third. It does not appear, in the said indictment, that any bet was made upon the 
game, but that the bet, if any happened, might not have been upon some principle 
or rule of the game. 

Fourth. It does not appear that any legal offence is charged against the said Ames. 

The third error assigned, we do not consider as existing in point of fact. The in- 
dictment expressly charges that defendant did bet in money on a certain game of 
chance then and there played, &c. Betting on the game, we think, must be under- 
stood to mean betting on the event of the game: ‘This error will, therefore, be laid 
out of the case. ‘The other errors assigned will not be considered separately, as the 
same principles will decide them all. The general rules of pleading in civil and 
criminal cases are the same. In a civil ease, every thing which is necessary to con- 
stitute a right of action must be laid in the declaration, with time and place. So in 
a criminal case, every thing which is of the essence or substance of the offence, 
must be charged in the indictment, We will test the sufficiency of this indictment 
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by this general rule. The offence, for which this indictment is found, is created by 
statute, and it consists in betting (no matter with whom) upon any game of chance, 
(no matter of what description,) played at the gambling table commonly called a 
faro bank. The statute is broad in its terms, and no doubt was intended to guard 
against any change in the name, or even the principles of a game, for the purpose of 
avoiding the statute. The indictment in this case sets out every thing which the 
statute requires, in order to constitute the offence, and of course, by the above rule, 
it must be sufficient. Vide 2 Tawn. Rep. 33; the King v. Holden and others. But 
(526) it is said that the precedents all require the name of the person against whom 
the offences was committed, to be set out in the indictment. That position is un- 
loubtedly correct. And in all that class of cases, where the offence consists in a 
violation of individual rights, either as to person or property, the injury done, and to 
whom done, are necessarily set out in the indictment, because they constitute the 
very foundation and essence of the offence. Government is bound to protect its cit- 
izeus in cases of violence and fraud, which the individual cannot guard against. The 
iblic offence arises altogether out of the individual wrong, and the duty which the 
covernment owes to the protection of its citizens. But there is another class of 
public offences of which this is one, where ao individual wrong is complained of, 
hut where the offence is purely against the public. Such are the offences against 
morality and public policy. In the case before the Court, it is not pretended that it 
grows out of any private wrong; the person with whom-tbe bet is made is not in- 
ved, or, at all events, his injury does not constitute the essence of the offence 
nplained of. Then Why name him more than any other person who might have 
been present at its commission. The indictment is not necessarily to contain the 
evidence or extraneous circumstances which may attend the commission of the 
offence, but which do not constitute any substantial part of it. The case of the 
king v. Holden and others, above cited, goes clearly to establish this deetrine. That 
was an indictment for uttering counterfeit bank notes of the Bank of England. The 
persons to whom they were uttered were cognizant of their being counterfeit, and 
vought them as such, They were, therefore, not injured ordefrauded. Their wrong 
ustituted no part of the offence; and the Court held that it was not necessary in 
that case that they should be named in the indictment. The intent to defraud the 
Bank of England constituted the offence, and they considered it altogether immate- 
las it respected the crime of the defendant, into whose hands he had passed the 
tes. For the same reasons we do not conceive it necessary to state the particular 
(527) game of chance played at the table. The offence is charged in the words of 
the statute which creates it, and is, therefore, sufficient. 
The judgment of the Circuit Court is affirmed, with costs. 


(a.) See Page v. The State, 6 Mo. R., p. 206. 
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1, A witness is bound to testify, although he stands indicted for the same offence as 
the person on trial, and although he says his testimony will lead to his own con- 
viction. 

2. On indictment for betting at faro, it is no error for the Court to instruct the jury 

that they ought to find a verdict of guilty, if they believe defendant bet any piece 

of money. 









ERROR from St. Louis Circuit Court. 










PeTTiBongE, J., delivered the opinion of the Court. 


The same points arise in this case as in the case of The State v. Ames, decided at 
this term, with two additional points growing out of a bill of exceptions. Judgment 
in the Court below was rendered for the State, and the same is brought here by writ 
of error. The bill of exceptions states that Jabez Warner was produced as a wit- 
ness on the part of the State, who refused to testify, declaring upon oath that he 
stood indicted for betting at faro, and that he could give no testimony in this cause 
which might not lead to his own conviction, by disclosing persons who might testify 
against him; but the Court ordered him to testify. The Court decided correctly ; 
and if they had decided wrong, it was no cause of exception with the defendant. 
The exemption from testifying was a mere personal privilege of the witness, which 
he alone could claim. 

Warner testified that he had seen defendant betting, at a game called faro, small 
pieces of silver money, of what denomination he knew not, nor whether it was law- 
ful money. And no other testimony was offered. ‘The defendant’s counsel asked 
the Court to instruct the jury, that unless they were satisfied that defendant had bet 
(528) some particular piece of coin, of which they could ascertain the denomination, 
they must find for the defendant, Which instruction was refused. But the Court 
instructed the jury, that if they believed that defendant had bet any piece of silver 
money, they might find bim guilty of having bet any sum of money, not exceeding 
that which he had actually bet; which instructions, we believe, were correct. 

This judgment must be affirmed, with costs. 
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OVERSTREET AND OVERSTREET v. SHANNON. 


A judgment obtained in another State, without notice, will not sustain an action here. 
(Note a.) 


IN ERROR. 
Tompkins, J., delivered the opinion of the Court. 


The appellants sued the appellee, in the Circuit Court of Ste. Genevieve county, 
on a judgment obtained in Kentucky. The appellee, defendant in that Court, pleaded 
three several pleas. 

First. That he was not, at the time of commencing the suit in Kentucky, @iresi- 
dent of that State; that he had no notion of the commencement of the action there, 
and did not appear, &c. 

Second. That he did not owe the money demanded. The third pleais, in substance, 
the same as the first. To each plea the appellants demurred generally, and judg- 
ment went for the appellee, in the Circuit Court of Ste. Genevieve county, on each 
demurrer. 

There is a general assignment of errors. It is the opinion of this Court, that the 
judgment of the Circuit Court is correct. The case of Chamberlain v. Tracy and 
Farris, administrators of Oliver C. Smith, decided at St. Louis, at the last term of 
(930) this Court, isin point. In that case, the declaration was on a judgment ob- 
tained in Massachusetts, the defendants craved oyer of the record, and from the 
record as set out on oyer, it appeared to be a judgment obtained without notice to the 
defendant. In this case it appears, from two of the pleas, that the defendant had not 
notice of the action in which the judgment was obtained. 
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We do not consider it necessary to decide on the demurrer to the second plea, 
The judgment of the Circuit Court is affirmed. 





(a.) See Sallee v. Hays, 3 Mo. R., p. 116; Webb v. Garner and Trigg, 4 Mo. R., 
p- 12. 













STRONG, ADMINISTRATOR OF STRONG, v. HopkKINs. 


A bill, setting forth that A. and B. executed their bond to S. for a sum of money, 
which was to be paid ata certain place, and A. paid half, and received a verbal 
release from S. for the remainder; that S. did not sue B., who was able to pay, and 
that after the death of S., and after B. had become insolvent, and after six or eight 
years had elapsed, the administrators of S. recover a judgment at law for the whole 

amount against A., contains no equity, and defendant is without remedy. 










PrTTizong, J., delivered the opinion of the Court. 






This was a proceeding in equity in the Circuit Court of Scott county, in which 
Hepkins was complainant, and Strong defendant. The bill sets forth, that complain- 
ant, and one Erasmus Ellis, gave their joint. obligation to the intestate, Strong, for 
$75, in consideration of a certain quantity of corn sold to them; which obligation 
they agreed to pay and satisfy in New Orleans, at the store of Rochelle & Shiff. The 
obligation is dated Jan. 1, 18)4, and is in the words following: 









“One month after date, we, or either of us, promise to pay John Strong, or bearer, 
the sum of seventy-tive dollars, for value received. 
ERASMUS ELLIS, (seat.) 
J. A. HOPKINS, (seat.)” 


The bill states, that Hopkins, the complainant, before the said obligation fell due, 
(531) paid the one half of the same to the said Rochelle & Shiff, according to the 
directions of the said Strong. That at the time he made the payment to Rochelle & 
Shiff, he was informed by them, through their clerk, that $37 50 was the full amount 
they were to collect from him, stating, at the same time, that Ellis was in the city, 
and wasto pay the balance. That shortly afterwards, on the return of the complain- 
ant up the Mississippi to the place where Strong lived, he (Strong) told complainant 
that he had behaved like an honest man in paying off his part of the note, and that 
he never should be called upon to pay any part of the balance, and that he was and 
should be forever released and discharged therefrom. That for six or eight years 
afterwards, while Ellis continued in flourishing circumstances, nothing was said about 
bringing suit against the complainant upon the said note or obligation ; but after the 
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said Ellis became insolvent, and after the death of the obligee, the administrator of 
Strong brought a suit at law against the said complainant, on the said obligation, and 
recovered a judgment for the whole amount thereof. The bill prays a perpetual in- 
junction against the said judgment at law. There was no appearance or answer by 
the defendant in equity, and the bill was taken, pro eonfesso, and a decree for a per- 
petual injunction entered. 

The cause is brought here by a writ! of error. We are of opinion, that this bill 
contains no eqity. The declaration made by the clerk of Rochelle & Shiff, and by 
Strong, that complainant should not be called on to pay the balance of the said note, 
was no discharge of the note in law or equity. If these declarations amounted to a 
promise, they still were without consideration, and not binding. The bill states, that 
judgment was recovered for the whole amount of the note, notwithstanding the pay- 
ment of one half of it, by complainant, in New Orleans. As to that payment, com- 
plainant might and ought to have defended himself at law. There is no reason shown 
why he did not. If a party has a defence at law, and fails to make it, he cannct 
come into equity for relief, except in cases of accident. No accident or mistake is 
(532) here set up, nor any excuse shown why the defence was not made at law. The 
complainant must suffer the consequences of his neglect. 

The decree of the Circuit Court must be reversed, and the bill dismissed for the 
want of equity. 





THe State r. Locan. 


‘i indictment charging A. with stealing a book of the value of $3, is sufficiently cer- 
tain, and the title of the book need not be stated. 


MGirx, C. J., delivered the opinion of the Court. 


In the Cireuit Court of Wayne county, an indictment was found against Logan for 
sealing a book of the value of three dollars. A’ motion was made to quash the in- 
Jictnent on three grounds. The Court sustained the motion, and quashed the indict- 
nent ; to reverse which, the cause is brought up by writ of error. 

The first reason to quash is, that the indictment is illegible. Of this we cannot 
judge, only we suppose it to have been legible ; otherwise, the copy we have could 
uot have been given. 

The second reason is, that the indictment is uncertain in the value of the thing. 


itolen. This reason is not well founded. 
32* 
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The third is, that there is no certain description of the nature of the offence, as the 
title of the book is not given. The objection is to the sufficiency of the indictment 
in not setting out the title of the book. We cannot conceive how it is necessary that 
the title of the book should be given. The substance of the offence is stealing a book 
of the value of three dollars. It cannot be material, whether the book was printed, 
written, or blank, If this book was in blank, it could have no title page, yet it would 
be the subject of larceny. The indictment is well enough. 

The judgment is reversed, and remanded to the Circuit Court for trial, &e. 


RAVENSCROFT v. SHELBY. 


M’Girk, C. J., delivered the opinion of the Court. 


In this case there was a decree for the complainant. But we cannot see for whom 
judgment ought to be given in this case. The Court gave a decree on the ground 
that it made no difference when Reese Shelby died. We think it might be very ma- 
torial whether he died before September, 1807, or not. The Court leaves that mat- 
t+: undetermined. The cause must be remanded to the Circuit Court, with direc- 
tions for that Court to empannel a jury to ascertain the time when Reese Shelby 
died, and also to inquire how much Ravenscroft gave to the heirs, whose claims he 
purchased, and that the same be again certified to this Court for its further determia 
ation 
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(534) BucKNER v. ARMOUR. 


1. A Justice of the Peace has jurisdiction in a suit on aceount for more than $90, if 
the balance claimed be less than that sum. 

2, When the plaintiff, in an appeal from a Justice of the Peace, recovers the same 
amount in the Circuit Court, but afterwards remits a part, he is still entitled to hie 
costs on the appeal. 

3, After a bill of discovery, in a suit at law, is answered, specifically denying a 
claim, it requires two witnesses, or one witness with strong corroborating circum- 
stances, to disprove the answer. 


WRIT OF ERROR from Cape Girardeau Cireuit Court. 
PETTIBONE, J., delivered the opinion of the Court. 


This was an action, originally commenced by Armour against Buckner before a 
Justice of the Peace, on a book account. The whole account exhibited, amounted 
to $99 66 1-4, but the balance claimed was only 66 91 1-2. There was an objec- 
tion to the jurisdiction of the Justice, probably. on the ground that the whole amount 
exceeded $90. We think that this point cannot prevail. The amount claimed must 
determine the jurisdiction. There was a judgment rendered before the Justice in 


favor of the plaintiff for $66 91 1-2, from which judgment the defendant appealed to 
the Circuit Court. 


In the Circuit Court the plaintiff filed a bill for a discovery, which was answered 
by defendant. The answer admitted some of the items of the account ; neither ad- 
mitted nor denied most of them; and denied none of them specifically. The only 
denial is contained in answer to the second interrogatory, which is as follows :— 
“ That he does not know that said exhibit is a just and true account, but believes it 
is not, and denies that all the items therein were furnished for himself or his family.” 
The jury found a verdict in the Circuit Court for the same amount as the judgment in 
the Justice’s Court. The plaintiff remitted nine dollars and ninety-three cents of the 
verdict. The defendant then claimed thet the plaintiff was not entitled. to costs in 
the Circuit Court, the judgment being for a less sum than was recovered in the Jus- 
tice’s Court. There is no foundation for this claim. The verdict in the Circuit 
(535) Court is the same as in the Justice’s Court, and the judgment is only reduced 
by a remittitur of the plaintiff. During the trial, several bills of exceptions were 
taken by defendant. The first states, that after the introduction of the bill for dis- 
covery, and the answer of the defendant, the plaintiff offered other evidence to sup- 
port his demand, which was excepted to. On a discovery the answer of the defend- 
ant may be contradicted by the other evidence, but it requires two witnesses, or one 
witness and strong corroborating circumstances, to disprove the answer. The evi- 
dence was admissible. The next exception is, “ that plaintiff introduced a witness 
to prove the items contained in the account filed in the cause, which witness was 
acknowledged not to be the person who made the entries in the book, or delivered 
the items.” Any person is competent to prove the account, who may have seen 
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the delivery of the articles, or have heard the acknowledgment of the defendant, 
and it is not necessary to prove the entries in the book. The next exception is, that 
the Court refused to instruct the jury, “ that in this cause, as the plaintiff had called 
on the defendant to discover, it required the evidence of two witnesses, or of one 
with strong corroborating circumstances, to each item in plaintiff’s account, to enti- 
tle the plaintiff to recover,” and that the Court instructed the jury, “ that, if by any 
one witness, any item was establistied, they were bound to find for the plaintiff for 
so much as was so proven.” If the defendant, by his answer, had denied any par- 
ticular item of the account, or the account generally, it would not be competent for 
the plaintiif to establish the part denied, except by two witnesses, or by one and 
strong corroborating circumstances. Here no particular part of the account is de- 
nied; nor is the account admitted or denied, except as above stated. We think it 
was open to be established, in the same manner as though no answer had been 













put in. 
The judgment of the Circuit Court must be affirmed, with costs. 








(536) RaVENScRoFT v. THE StaTE 


The State can foreclose a mortgage execuied im consideration of loan office:money 
borrowed. 







Petrizong, J., delivered the opinion of the Court. 






This was a proceeding, on the part of the State, in the Court below, to foreclose a 
mortgage, given by the defendant for money borrowed at the loan office, under the 
act for the establishment of loan offices, approved June 27, 1821. The petition to 
foreclose, set out the mortgage correctly, and also made an exhibit of it. ‘The de- 
fendant demurred, and for cause of demurrer, alledged: First. That the exhibit in 
said petition, called a mortgage deed, is insufficient in law to sustain said action. 
Second. The said exhibit is not a deed of mortgage. Third. Said exhibit, in said 
petition set forth, is not a deed valid in law, to subject the said James Ravenscroft 
to any action, at law or in equity. There was joinder in demurrer. The demurrer 
was overruled, and a decree entered for the plaintiff. To reverse which, the cause is 
brought here by writ of error. The errors assigned are the same as the causes of 
demurrer. 

We have already decided in the cases of the State v. Ravenscroft, Graves and oth- 
ers, that contracts entered into, in consideration of loan office certificates, borrowed 
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at the loan offices, are valid. The mortgage set out in the petition, and exhibited in 
this cause, isin the form given by the statute, and, according to the decisions above 


mentioned, is good. 
The decree of the Circuit Court must be affirmed, with costs, and the cause re- 
manded to the said Circuit Court, that the decree may be carried into effect. 
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CHARLEss v. MARNEY. 


1. All process shall run in the name of the State. (Note a.) 

2. A summons before a Justice need not show the amount demanded. 

3. “The within lawfully executed,” is a bad return for an officer tomake. He must 
show how it was executed. 


ERROR to the Circuit Court of Boone county. 
Tompkins, J., delivered the opinion of the Court. 


The plaintiff sued the defendant on two notes, in two actions, before a Justice of 
the Peace, and there had judgment. Marney, the defendant, removed these cases to 
the Circuit Court of Boone county, by writ of certiorari, and moved to set aside the 
proceedings for the following reasons, assigned in writing: First. The execution 
does not run in the name of the State. Second. The summons does not run in the 
name of the State. Third. The return of the officer is defective as made upon the 
summons. The Court set aside the proceedings, and then on another motion dis- 
missed the suits for want of jurisdiction, and gave the defendant, Marney, judgment 
for costs. To reverse this judgment these causes are brought into this Court. ‘The 
defendant makes the following points: First. The Justice’s summons is defective, 
because it does not run in the name of “the State of Missouri.” Second. The said 
(538) summons is defective, because it does not show that the sum sued for is under 
ninety dollars. . Third. That the Constable’s return is not according to law. 

First. The Constitution of the State requires that all process shall run in the name 
of the State of Missouri, and_as it appears by the record that the original summons 
did not so run, the Court is of opinion that the proceedings before the Justice of the 
Peace were well set aside by the Cricuit Court. Second. The statute (see Digest, 
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p. 383) prescribes the form of a summons, and does not require that it should show 
the amount demanded, or that the demand does not exceed ninety dollars. If a Jus- 
tice was so incautious as to issue a summons on a note exceeding ninety dollars, the 
defendant must take advantage of the error on trial. But the notes sent up by the 
Justice to the Circuit Court, as copied into the record from that Court, do not ex- 
ceed ninety dollars. The Court, then, is of opinion that the Circuit Court erred in 
dismissing these suits for want of jurisdiction. Third. The return of the Constable 
is, “the within lawfully executed on the 30th day of January, A. D. 18253” the re- 
turn ig certainly bad. It was the duty of the officer to return how he had served the 
process. The statute requires service to be made by reading the original summons 
in hearing of the defendant, or leaving a copy, &c., at least six days before the time 
of hearing. 'The Constable here has undertaken to decide on the legality of his own 
return, and neglected to state how or where he served the process. The judgment 
of the Circuit Court is reversed, and the two causes remanded to that Court for fur- 
ther proceedings ; and that Court is directed to allow the plaintiff to go to trial on 
the merits, and allow the defendant, Marney, his cost of reversing the judgment be- 
fore the Justice, and let the costs accruing before the Justice of the Peace abide the 
issue of the suits. 
The plaintiff in ereor is allowed his costs in this Court. 


(2-) See Fowler v. Watson, 4 Mo. R., p. 27. —~ 
n Little v. Little, 5 Mo. R., p. 227, the Court decided that the defect was not 
cured by the appearance of the defendant; but in Davis v. Wood, 7 Mo. R. p. 162, 


the case of Little v. Little was overruled, and the defect was held to be cured by the 
appearance of the defendant. 





(539) PARKER v. SIMPSON. 


1, A plea of “non est factum,” without affidavit, isno good ground for demurrer. The 
plea should be treated as a nullity. (Note a.) 

2, Confession of judgment is a release of errors, and the judgment cannot afterwards 
be arrested for defects in the declaration. 


ERROR to the Circuit Court of Boone county. 


Tompkins, J., delivered the opinion of the Court. 


Parker, assignee of Fountain, who was assignee of Fenton, sued Simpson on a 
single bill obligatory made to Fenton by Simpson. It appears from the record, that 
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Simpson confessed judgment for the amount claimed, and then moved in arrest of 
judgment, and assigned for reason, that the declaration does not show that the money 
sued for was not paid to the assignee Fountain, after the assignment made by him, 
and before notice thereof was given to him, the defendant. The judgment was ar- 
rested. The plaintiff, by leave, amended his declaration, and the defendant pleaded 
non est factum, to which plea the plaintiff demurred, and judgment on the demurrer 
was given for the plaintiff. Both parties agreed (and the agreement was entered on 
the record) to take no advantage whether the demurrer to the plea be the proper mode 
to object to the same for want of an affidavit. Each party, in his statement of his 
case, says that the plea was unaccompanied by affidavit to verify it, and the defendant 
relies on the want of an affidavit to sustain his demurrer. It is the opinion of the 
Court, that the want of an affidavit cannot be taken advantage of on demurrer. The 
plaintiff, when he conceives the affidavit necessary to verify the plea, should treat the 
plea as a nullity, and take his judgment accordingly, or he should move the Court to 
set it aside for such want. See 1 Chitty, p. 453. The confession of judgment by 
Simpson, was a release of errors in the declaration, and even had the reason in arrest 
of judgment been good after verdict, (which the Court is by no means prepared to 
say,) yet the judgment in this case should have been given for the plaintiff. This 
(540) Court, therefere, conceiving that the Circuit Court erred in arresting the judg- 
ment confessed by Simpson, will not disturb the judgment now rendered by that Court 
















in favor of the plaintiff. 
The judgment of the Circuit Court is, therefore, affirmed, with costs. 







(a.) The want of the affidavit entitles the plaintiff to read the note or bond, with- 
out any proof of its execution, and the defendant may, under the plea, show matter 
in avoidance. _ It is, therefore, erroneous to treat the plea asa nullity. See Buckhart 
v. Watkins, 4 Mo. R., p. 73. 










CoxLtins v. BRANNIN AND TRAMELL. 











On the trial of the general issue, in an action of ejectment, parol evidence may be 
given to prove that the plaintiff, who claimed under a patent from the United 
States, was dead at the time the patent issued. 







ON A WRIT OF ERROR from the Circuit Court of Howard county. 


Wasu, J., delivered the opinion of the Court. 






This is an action of ejectment, brought by the plaintiff, Collins, against the defend- 
ants, Brannin and Tramell, in the Howard Circuit Court; on the trial of this cause 
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in the Court below, a patent for the land in question, granted by the government of 
the United States to John Collins, the plaintiff, of record, was offered in evidence to 
show title in the plaintiff. ‘The defendants then offered to prove, by parol evidence, 
that the said patentee, John Collins, was dead at the suing out of said patent, to which 
proof the plaintiff objected, but the objection was overruled by the Court, and the 
defendants permitted to introduce the evidence, and, therefore, there was a verdict 
and judgment for the defendants; to reverse which judgment, the present writ of 
error is prosecuted. The error assigned and relied on is, that the parol proof of the 
patentee’s death, at the date of the patent, ought to have been excluded by the Court 
below, and the judgment given for the plaintiff instead of the defendants. In order 
(541) to recover in an action of ejectment, the plaintiff must show title in himself to 
the land in question, at the institution of the suit, and to prevent a recovery, it will, 
of course, be altogether sufficient for the defendant to show title in another, or out 
of the plaintiff at that time. If the evidence offered by the defendants was calculated 
1o show title out of the plaintiff, when his action was commenced, the Court below 
did right in suffering it to go to the jury. It was to prove that the patentee was dead 
at the emanation of the patent. When the patent emanated, or when the plaintiff 
died, is not to be collected from any thing in the record. All that appears, is the 
offer to prove that the plaintiff, the patentee, was dead at the time of suing out the 
patent. The fact of the plaintiff’s death was not the one of which the defendants 
ought to avail themselves directly to defeat or delay the recovery. ‘The fair construc- 
tion of the whole record is, that the plaintiff was alive at the institution of the suit, 
and if so, the proof of his death at the date of the patent, was equivalent to the proof 
of title acquired after the institution of suit, which would be sufficient to prevent the 
plaintiff from recovering in that action. If, however, it could be supposed, that the 
plaintiff was dead before the institution of the suit, and could yet come or be brought 
into court, complaining of trespass aud ejectment, it could certainly be for such lands 
only as were lawfully possessed by him, or to which he had acquired title before his 
death. As patentee, or grantee, nothing could pass to the plaintiff by virtue of a 
grant made after hisdeath. So that the proof offered by the defendants was directly 
calculated to prevent a recovery, by showing either that the title was acquired after 
the action was commenced, or that the title, passed by the grant could not avail the 
plaintiff, who was not in existence at the time. Whether it would revert to the 
grantor, or inure to the legal representatives of the grantee, is not now a question to 
be settled. Upon the whole, it is the opinion ef the Court, that the Circuit Court 
did right in overruling the objection of the plaintiff to the evidence offered by the 
defendants. 
Therefore, let the judgment be affirmed, with costs. 





Mecisions of the Supreme Court of Missouri, 


ST. CHARLES DISTRICT, OCTOBER ‘TERM, 1825. 


Paice v. S. ann J. F. Perry. 


1. In an action of trespass quare clausum fresit, where there is a norel assignment, 
the plea professing to answer the whole of the new assignment, must answer the 
whole, or it will be bad on general demurrer. And a}lea to such new assignment, 
averring that a parl of the tract of land mentioned belonged to third persons, who 
authorized an entry, is bad, and can be reached by general demurier. 

2. Whatever the plaintiff is under the necessity of newly assigning, in erder to avoid 
the effect of the plea, whether of time, place, or circumstance, must be stated with 
as much precision as in the declaration. 


ON A WRIT OF ERROR from the Circuit Court of St. Charles county. 
Wash, J., delivered the opinion of the Court. 


This is an action of trespass quare clausum fregit, in the common form, brought by 
the plaintiff against the defendants. The declaration contains several counts, to all 
ot which the defendants pleaded generally: first, not guilty ; and second, liberum 
tenementum. The plaintiff replied, and newly assigned, that the piece or parcel of 
land in which, &c., in the several counts of the declaration mentioned, at the said 
several times, when, &c., setting out the abuttals, was a certain close containing six 
hundred and forty acres, and was another and a different close from that in the second 
plea mentioned, to which the defendants pleaded anew: first, the plea of not guilty; 
and second, that said close, newly assigned, in which the said trespasses are charged 
to have been committed, and the boundaries thereof as newly assigned by the plain- 
(543) tiff, include two hundred and fifty acres of land, the close, soil and freehold of 
third persons, and that they, the said defendants, as the agents of those third persons, 
entered the close aforesaid, as lawfully they might, which are the said several sup- 
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posed trespasses complained of against them, &c. To this plea there was a general 
demurrer, on which judgment was rendered against the plaintiff to reverse which he 
has brought his writ of error into this Court. 

For the defendants it is insisted: first, that the plea demurred to presents a good 
and complete bar to the action; second, that the defect, if there be one, cannot be 
reached by general demurrer; third, that whether the plea be good or bad, is not ma- 
terial, forasmuch as the new assigninent was clearly defective, and must be reached 
by the demurrer. 

The close newly assigned, with abuttals, contains the quantity of six hundred and 
forty acres of land, upon which the defendants pleaded their right to enter as the 


wents of third persons, who, from their own showing, 


are the owners of only two 
hundred and fifty acres, without attempting to justify or defend their entry into the 
residue of six hundred and forty acres. The authority in 1 Chit. 510 is directly in 
point, and shows that this plea, professing in its commencement to answer the whole 
new assignment, and answering only a part thereot, is bad ; and that the defect may 
be taken advantage of, on general demurrer. ‘This authority disposes, satisfactorily, 
of the two first points relied on by the defendants; the third is one of greater diffi- 
‘ulty, and deserves more consideration. It is urged by the defendants’ counsel, that 
anew assignment must have all the qualities of a declaration, and be equally certain 
as to time, place, and other circumstances; and such is the language of 1 Chitty, 
Gil. This is clear law, but then it is equally well settled, that the new assignment 
sused to ascertain, with precision and exactness, the time or place which had been 
alledged generally in the declaration, and to explain that more fully, which is only 
ipparently answered by the plea: 1 Saund. 209, a. n. 6. The new assignment is 
merely to avoid the effect of the plea, and may be either of the time, place, or cir- 
(544) cumstances: 1 Chit. 612. If it be of another close or place, it should be 
tescribed with so much certainty and precision, that a plain difference may be per- 
ceived between the close, or place newly assigned, and ‘that mentioned in the plea. 
If the novel assigninent be of a different trespass, it must charge the trespass anew, 
with such precision and variation, as to time and place, as not only to show that it 
swhat it professes to be, another anda different trespass, but also to enable the 
plaintiff to recover for such trespass, so newly assigned. In trespass for injury, tak- 
ing and carrying away goods and chattels, the new assignment may be of other than 
that mentioned in the declaration, and no part of those mentioned in the plea: 2 Chit. 
703. In the case under consideration, the new assignment is an exact copy of the 
form in 2 Chit. 703, and the locus in quo is described with certainty and precision. 
It is objected, however, that the trespass itself has not been newly assigned, except 
by reference to the declaration, in the language of the novel assignment, “that the 
piece or parcel of land, in which, &c., in the several counts of the said declaration 
mentioned, at the said several times when, &c.;” and that the novel assignment is 
virtually an abandonment of the trespasses charged in the declaration, and must con- 
tain within itself, every requisite of an original declaration: and 1 Chit. 610, is relied 
on by the defendants’ counsel. The forms, however, given by Chitty himself, 2d 
vol. 703, as well as his text, in Ist vol. 612, and the authority above referred to in 
Saunders, with the whole science of pleading, are opposed to this doctrine, and show 
that nothing more is meant, than that whatever the plaintiff is under the necessity of 
newly assigning, in order to avoid the effect of the plea, whether it be of the time, 
place or circumstances, must be stated with as much precision as in a declaration. 
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In the case before the Court, the locus in quo is the only thing avoided by the plea. 
The trespasses, or the entry, and acts complained of as such, are admitted, and of 
course need not be re-affirmed, in the novel assignment. ‘The Circuit Court erred, 
therefore, in deciding that the new assignment was insufficient, and in rendering judg- 
ment for the defendants, on the demurrer. 

(545) Let the judgment be reversed, with costs, and the cause remanded to the 
Circuit Court to be further proceeded in. 


Cook v. CALLAWAY. 


On a certiorari from a Justice of the Peace, where the proceedings are set aside for 
irregularity, the Circuit Court cannot try the cause de novo, if the declaration or 
complaint is not sufficiently specific. (Note a.) 


ON WRIT OF ERROR from the judgment of the Circuit Court for the county 
of Montgomery. 


Wasu, J., delivered the opinion of the Court. 


This is an action of trespass, commenced by the defendant in error against the 
plaintiff in error, before Hugh McDermid, a Justice of the Peace for the county of 
Montgomery. After various irregular proceedings, a judgment was obtained before 
the Justice by the defendant in error, for the sum of six dollars. The cause was 
taken by certiorari to the Circuit Court, the proceedings there set aside for irregular- 
ity, and judgment rendered for the sum of two dollars and fifty cents; to reverse 
which this writ of error is prosecuted. The single question for the consideration of 
this Court is, whether the Circuit Court erred in deciding upon the merits of the 
complaint, made before the Justice of the Peace, instead of dismissing the suit: The 
declaration or complaint, presented by Callaway to the Justice, charges that the said 
Grove Cook did cut a considerable quantity of valuable timber on his land, &., 
without setting out his land by metes and bounds, naming it, or showing or aver- 
ring in any way, that the land was situated in the county of Montgomery, or within 
the jurisdiction of the Justice. This was essential, in order to give the Justice ju- 
risdiction, and the Circuit Court ought not to have tried the cause upon its merits ds 
novo. 

Let the judgment be, therefore, reversed, with costs. 


(a.) See Donohoe v. Chappell, 4 Mo. R., p. 36. 
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(546) Tue Strate v. WALKER AND Emmons. 


A Sheriff has no power to admit to bail in criminal cases, and suit cannot be sustain- 
ed on a bail bond so taken. 


WRIT OF ERROR from the Circuit Court of St. Charles county. 
M’GirK, C. J., delivered the opinion of the Court. 


An action of debt was brought on a bail bond, taken by the Sheriff of the county 
of Saint Charles, of Emmons and Walker. The bond is taken to the State, with the 
usual condition for the appearance of one Garraty at the Circuit Court, to answer to 
a charge on an indictment for assault and battery. The pleas are, that the bond was 
taken by the Sheriff, &c. The pleas are demurred to, and the Court gave judgment 
for the defendants. The sole question presented for the consideration of the Court 
is, has the Sheriff the right and power to admit to bail in criminal cases? It is ar- 
gued by the Attorney General, that this course is sanctioned by twenty years’ 
practice ; the answer to this is, that the course of twenty years’ practice, by the 
ignorance of Sheriffs, cannot make the law, nor is it evidence of what the law is. It 
is also contended by the Attorney General, that the contract is binding, having 
been given for a good and valuable consideration, and for a legal act; and that, if 
there is no statute forbidding the bond to be taken by the Sheriff, it is a lawful con- 
tract, and binding by all the principles of the common law. To this argument we 
auswer, that the State is not, in all respects, like an individual, in respect to her ca- 
pacity to take rights. The State has no capacity to take a chose in action, unless it 
is given by express law. She has no natural rights, being- an artificial being. She 
may make contracts, it is true, as incident to some other powers given her. When 
she contracts, she cannot contract in person, but of necessity must do it by agent, 
and no one can be her agent without express authority from her. If the State can- 
not of necessity contract without agent, it does not follow that any one can assume 
to be that agent at pleasure. The Sheriff has his duties prescribed by law ; his pow- 
(547) ers are defined by law; he cannot transcend them, and if he does his act is 
entirely void. Furthermore, if the law has never entrusted the Sheriff with power 
of admitting criminals to bail, it follows that no bail bond taken by him is of any 
avail; and if the prisoner goes at large on taking such bond, it is a voluntary escape 
for which the State has her remedy. It will not do to say, the State affirms the 
transaction by suing on the bond ; this is the act of the officer only, but the consent 
of the State can only be evinced by a legislative act. 

It is also insisted that the Sheriff at common law had the power to admit offenders 
to bail. It seems once to have been the opinion that the Sheriff had this power: 1 
Bac. 349. But it seems by the same hook, that by the Statute of 1 Eliz. 4, this 
power was taken away. This statute is in force here, and therefore the power does 
not now exist, if it ever did, at common law. Of this opinion was the Court of 
King’s Bench, in the case cited 4 T. Rep. 505, and also in the case reported 2 H. Bl. 
418. The cause in Tidd’s Rep. — ae the Sheriff has no power to take a 
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bail bond where the indictment was in the quarter session. Once he might, when 
he held courts, bail offenders by taking a recognizance ; but that power does not now 
exist, for he is not now a judicial officer. 

Let the judgment be affirmed, with costs. 


THE SraTeE v. Cook. 


In an indictment, the place where the offence was committed must be charged in the 
body of the indictment—not sufficient to charge itin the margin only. (Note a.) 


WRIT OF ERROR from Montgomery county. 
M’Girk, C. J., delivered the opinion of the Court. 


The case is on an indictment for assault and battery. The indictment begins by 
(548) saying, “ Montgomery county,” in the margin; then says, “ the defendant, at 
the county aforesaid, committed the assault and battery, &c.’? The defendant's 
counsel moved to quash the indictment, on the ground that there is no place laid in 
the indictment where the offence was committed, there being no place mentioned, 
only as above stated, by saying at the county aforesaid. The indictment was quash- 
ed; the cause is brought here to reverse that judgment. The books appear to take a 
distinction between the strictness required in civil and criminal cases, but are often 
dark as to what that distinction is. If we are at liberty to judge this case by reason, 
we would say, the indictment as to place is certain enough ; but we are bound by 
authority, and unless that authority is manifestly absurd and unjust, and it is not 
enough that there appears no reason for the authority. The case cited by the coun- 
sel for Cook, is positive and clear on the question before us ; the cause is the Queen 
v. Harris, 2 L. Raymond, 1304, which is express that references in indictments do 
not refer to the margin. 

The judgment of the Circuit Court is ailirmed, with costs, &c. 


(a.) See The State v. Palmer & Doll, 4 Mo. R., p. 450. 
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Equity will not relieve from a judgment recovered against A. upon a note executed 
to B., where A.’s defence is, that from the similarity of names, he thought it the 
same note he had executed to C., and that the consideration of the note to C. had 
failed. 


APPEAL from Circuit Court St. Charles. 
Tompkins, J., delivered the opinion of the Court. 


Pitzer sued Head in the Circuit Court of St. Charles county, on a note purporting 
to be made by Head to one Nathaniel Cromwell, assigned to him by Cromwell, and 
had judgment. Head prays to be relieved of that judgment, because, he says, that 
(549) some time in 1816, he had executed a note for about the same amount to John 
C. Cromwell, the consideration of which had failed, and which John C. Cromwell 
had promised to destroy ; that he, Head, deceived by the similarity of names, and of 
the amount and date of the note, believed it to be the same he had executed to John 
C. Cromwell; knowing, too, that he had never made oné~to Nathan Cromwell, he 
does not tell what pleas he put in to the action, but says he knew he had no other 
defence than a failure of consideration. 

Pitzer, in his answer, states that Head pleaded payment, and that he, Cromwell, 
did not assign. No evidence appears on record. 

The Court thinks, that even on the statement of Head’s case, in his own bill, 
there is no equity. Such negligence is incredible, and even were it credible, de~ 
serves not to be relieved in a Court of Chancery. : 

The judgment is affirmed, with costs, and ten per cent. damages. 
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1. A grant or concession by the Spanish government for a tract of Jand, and a survey 
made and recorded, but the claim rejected by the late Board of Commissioners, will 
not support a covenant that the grantors were lawfully seized, &c., at the time of 
sale. 

2. The true criteria of damages on a breach of covenant of seisen, is the purchase 
money with interest. (Note a.) 

3. When there is no title, the covenant of seizin is broken as soon as it is made. 











APPEAL from St. Louis Circuit Court. 


Wasn, J., delivered the opinion of the Court. 






This is an action brought by Tapley against Labeaume’s executor, for the breach 
of an express covenant of seizin. The covenant is contained in deed of conveyance 
for two hundred arpents of land, executed by the defendant and her testator, Louis 
Labeaume, to the said Tapley, and is set forth in the declaration in the following 
words: “ That the said Louis Labeaume. and his said wife, were then lawfully 
seized of the said two hundred arpents of land; and that said lands were then free 
and clear from all right and title of dower, and of all incumbrances whatever. The 
breach assigned in the declaration is, that the said Louis Labeaume, and his wife, 
were not lawfully seized of the said two hundred arpents of land, &e. The defend- 
(551) ant pleaded, “that the said Louis Labeaume, and his said wife, were lawfully 
seized of the said two hundred arpents of land, in the said declaration mentioned, at 
and before the execution and delivery of said deed in the said declaration alledged,” 
&c. The cause was submitted to the Circuit Court without the intervention of a 
jury, and judgment was rendered for the plaintiff, and damages assessed by the Judge 
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acting as a jury, for the amount of the purchase money with interest. To reverse 
which judgment, this appeal is now prosecuted. The bill of exceptions sets forth, 
that, in order to maintain the plea aforesaid, the said defendant gave in evidence: 
First, a grant, or concession, for eight hundred arpents of land, made by Lieut. Gov. 
Charles Dehault Delassus to one Charles Minville, on the 8th of Dec., 1799; Sec- 
ond, a conveyance, dated Dec. 9th, 1803, from said Minville tosaid Louis Labeaume, 
for six hundred arpents of the said grant, or concession ; Third, a conveyance, dated 
Dec. 20th, 1811, from said Minville to said Louis Labeaume, for the remainder of the 
said tract of eight hundred arpents; Fourth, the deed of conveyance declared on. 
And the said defendant, in support of his plea aforesaid, further proved, that the 
tract of eight hundred arpents, aforesaid, was located and surveyed by one James 
Rankin, deputy Surveyor, and an officer of the then existing government, on the 4th 
jay of January, 1804, and that said survey was duly certified and recorded on the 
5th of March, 1866, and that the land in the plaintiff’s declaration mentioned, was 
part of the eight hundred arpents granted and conveyed as aforesaid. It was fur- 
thermore admitted by and between the parties aforesaid, that notice of the claim was 
duly filed in the proper office for confirmation, pursuant to the act of Congress of the 
2d of March, 1805, and that it was rejected by the Board of Commissioners for the 
adjustment of land titles. Upon these facts, as proved and admitted, the Court be- 
low gave judgment for the plaintiff, and this Court can feel no hesitation in affirm- 
ing that judgment. On behalf of the appellant, it has béen argued, that the coven- 
ant should be construed by the Court as the parties understood it, and that it is 
(552) manifest, that the grantor did not intend to covenant that they were seized in 
the legal and’ statutory extent of that term. The rule insisted on for construing the 
covenant, is certainly a correct one, but this Court cannot perceive how an intention 
to limit or restrain the covenant has been manifested. There is no evidence to show 
that they meant a mere seizin in part, or a seizin in law of a qualified estate. The 
terms used, and the consideration given, from which alone the Court is left to infer 
their intention, import clearly that they were seized of an estate in fee simple, which 
from the defendant’s own showing, it is equally clear they had not. The law is 
not fully settled, as to what shall be the true measure of damages in this and such 
like cases. In different States different criteria have been adopted, but the number 
and weight of authority is decidedly in favor of that taken by the Circuit Court in 
this cause. The view we take of the subject, renders it unnecessary to review the 
judgment of the Court below in refusing to receive or adopt the instructions prayed 
for by the defendant’s counsel. Where there is no title, the covenant of seizin is 
broken the instant it is made. At that instant the injury is done to the grantee in 
depriving him of his money without a consideration, or the equivalent contended for. 
To redress himself, he may be and often is put to the trouble and hardship of prosecu- 
ting his suit, as in the cause under consideration. And it may be that the grantor, 
in his turn, may find himself under the necessity of filing his bill to have the con- 
veyance cancelled. Should it be so, it will not be for him to complain of the remote 
consequences of his own wrong. 

Let the judgment of the Circuit Court be affirmed, with costs, and ten per cent. 


damages. 
(a.) See Dunnica v. Sharp, 7 Mo. R., p. 71. 
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(553) Perry v. PRICE. 


1. A deed of bargain and sale is void for want of a moneyed consideration, unless such 
consideration be averred and proved. 

2. A deed containing the words “giant, bargain, sell, and enfeoff,’ is a deed of feoff- 
ment. 


3. Livery of scisen isnot necessary to make good a deed of feoffment in this State. 


ERROR from Washington Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


This case may be decided and finally disposed of by passing on the deed from Aus- 
tin to Bryant and Ruggles. The deed was received in evidence, and Price’s counsel 
called on the Court to instruct the jury, that thedeed was void, for want of a moneyed 
consideration 3 because it is a deed of bargain and sale, &c. There must, in sucha 
deed, be a moneyed consideration ; for that “ior and in consideration that the party has 
been bound in a recognizance” is not suflicient, which is alledged to be the considera- 
tion of this deed. The Court so declared the law to be, and instructed the jury, 
“that nothing passed by the deed.” The deed was offered to prove title in the de- 
fendants. The operative words of it are, “ that the said Austin, in trust for the pay- 
ment of $25V0, for which sum Bryant and Ruggles have become appearance bail for 
Moses Austin and Stephen F. Austin, have granted, bargained and sold, aliened, en- 
feoffed, confirmed, and do, by these presents, grant, bargain, sell, alien, enfeoff and 
confirm to them and their heirs, &c., forever.” To prove that the deed is void, for 
want of a moneyed consideration, many cases have been cited. The view which we 
are disposed to take of this deed, is to see, first, if it can operate as a deed of bargain 
and sale; and secondly, if it cannot operate as a bargain and sale, then to see if it 
can Operate or enure in any other way,—as, for instance, a deed of feoffment. 

In considering the first point, we will first take a view of that which is alledged to 
be the consideration of this deed. The words are, that the said Austin, in trust for 
the payment of $2500, for which sum Bryant.and Ruggles have become appearance 
(554) bail. This is all that is said about, or looks like a consideration. Here isa 
clear trust created; and the following words point out the objects of the trust, to-wit: 
that Bryant and Ruggles shall pay $2500 for Austin, in case he is condemned in the 
action, or, perhaps, it is assumed by the contracting parties that Austin will inevita- 
bly be condemned in that sum, and that the land is to be the fund in their own hands to 
raise and pay that much money. If this view is correct, the words, “in trust,” &c., 
only create the trust, and point out the object thereef, and do not touch the question 
of consideration. So, then, the deed stands without consideration expressed on the 
face of it. Yet it may operate as a good bargain and sale. It is, indeed, laid down 
in many books, that a pecuniary consideration is necessary, but it is doubtful if this 
is the law. But where a deed is silent as to consideration, it is competent to aver 4 
proper consideration and prove it. (See Cruise Dig., vol. 3, p. 178.) But no con- 
sideration was proved on the trial. We must take the record as it is, and for want 





ST. LOUIS DISTRICT, NOVEMBER TERM, 1825. 





Perry v. Price. 





of this, the deed cannot have effect asa bargain and sale. Can it then enure asa 
deed of feoffinent? The exact line of distinction between a bargain and sale and a 
(eoffment, is not readily, in all cases, perceivable. Blackstone says, a bargain and 
sale isa real contract, whereby a person contracts to convey land. 2 Black. Com. 
38. Cruise says, it is where a contract is made, by which a person conveys his 
lands to another for a pecuniary cunsideration, in consequence of which a use arises 
tothe bargainee. 3 Cruise, 172. A deed creating an use is a common law instru- 
ment, and a use may be created. by a feoffinent, and the legal estate would remain in 
ihe trustee; and so he would, being in possession of the land, be seized ( Bl. Com, 
328) to the use of cestius que use, and would remain to the owner, till the statute of 
uses transferred the possession to the use. 

A feoffinent is defined to be a deed under the seal of the grantor, whereby he grants 
x gives lands to the grantee. 2 Bl. 309. The words enfeoff or grant, are sufficient 
words in a deed to create a feoffinent. In this deed the words are, “ grant, bargain, 
559) sell, and enfeoff;” so that there are clearly words here sufficient to create a 
eoffment. Ifthis deed is to be construed a bargain and sale, what is to be done with 
the words * grant and enfeoff?” The will have noeffect. But give them effect, and 


he deed operates as a feoffment, creating a trust, and this trust is, that the feoffees 
o hold the land to pay the debt of $2500, and that if they have not to pay this 


iebt, they shall re-convey to Austin, and if they refuse to do so, they will be com- 
elled in equity. ~ 

But it is said, this deed cannot operate as a feofment for want of livery of seizin. 
itis true, at common law no deed of feoffment could have effect unless livery of sei- 
in was mede. If livery of seizin is necessary in this State, every conveyance of 
land must be construed into a bargain and sale, otherwise the title to nearly the 
whole landed estate in the country must fail. But ali deeds cannot be construed into 
‘bargain and sale, because in many there is no trust nor use raised, not even by the 
irictest implication of law. But livery of seizin is to be supplied by registry. 

The objects of livery of seizin at common law were, that the country might take 
otice and testify the transfer of the estate, and that such as claimed title might know 
gainst whom to bring their action: 2 Bi. Com., 311. Thus we see that one great 
vdject of the law in livery of seizin is, that it may be known who is the owner. 
So that nen may know of whom to purchase, and may be able to distinguish their 
neighbors rights from their own. But if this useful end can be effected without 
livery of seizin, the law will be satisfied ; for the law is not for form no farther than 
is necessary to effect the purposes of right. The act of the Legislature of 1804, 
provided, that all deeds concerning lands shall be recorded after being proved ina 
certain manner; and if they are not so recorded, they shall be adjudged fraudulent 
against subsequent purchasers for valuable consideration. By this act, a public of- 
ice is to be kept for recording deeds, to which every body may resort and ascertain the 
owners of all the lands, not only in the neighborhood, but in the county. Here the 
object of livery of seizin is more largely and completely effected than could be done 
(556) by the fact of livery itself. ‘The law goes for substance ; when the common 
law requisition is satisfied in substance by a statutory provision, it is enough, though 
it should not arrive at the end by the exact same means the common law would. As 
to the other object of livery of seizin, namely, that strangers may know against 
whom to bring their suits, there is no difficulty ; for that must be brought against the 
tenant in possession, no matter who is the owner. According to this view, the Court 
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gave a wrong construction to the deed. Before we quit the subject, it may be re- 
marked, that the case cited from 16 Johnson’s R., 515, gives no light on the subject 
of feoffment. 

The judgment of the Circuit Court is reversed, and the cause sent back for a new 
trial according to this opinion. 


CHAUVIN v. LABARGE. 


a. Money due on a verbal contract is not assignable under our statute. 

2. A promise by A. topay C the debt of B. without any benefit to A. or loss to C, 
and where the request is procured without A.’s knowledge, is void for want of con 
sideration. 


ERROR from St. Louis Circuit Court. 


Tompxins, J., delivered the opinion of the Court. 


This was an action on promises, brought before a Justice of the Peace of St. Louis 
county ; judgment for Chauvin plaintiff; damages assessed at $22. Labarge ap 
pealed to the Circuit Court, where the judgment of the Justice of the Peace was 
reversed; and to reverse the judgment of the Circuit Court, Chauvin sued out his 
writ of error. The jury in the Circuit Court found, that on the 13th of May, 1824, 
Joseph Graveline and wife, and Joseph Labarge, made and executed their certain 
deed indented, by which said Graveline and wife, for and in consideration of $300, to 
be paid them in the following manner, to wit: $100 to be paid in the course of two 
(557) months from the date of the said deed, and the balance, to wit, $200, to be 
paid in eight instalments of $25 each, payable every three months, beginning from 
the 13th of July then next, sold to said Labarge a certain tract of land therein de- 
scribed, and that sail Labarge, in order better to secure to said Graveline the payment 
of the said sum of $300, in the manner and at the times aforementioned, by said deed 
reconveyed to said Graveline the said land, to hold till the purchase money and in- 
terest should be paid, and no longer. The deed is set out in the verdict at full 
length, and executed by both parties. The jury further found, that on the 8th of 
June, 1824, said Graveline was indebted to Chauvin in $300, and being so indebted, 
made and executed a writing under his seal, by which he acknowledged before 
Justice of the Peace that he, on that day, assigned for value received, to said Chau- 
vin, a sum of $300, due him from Joseph Labarge, aforesaid, being the consideratioa 
money of said land sold, as aforesaid, to said Labarge. The jury further found, that 
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on the 9th of said last mentioned month, said Chauvin informed Labarge, the said 
debt was assigned to him, and that Labarge then informed Chauvin that he owed 
Graveline, on account of the purchase money of said land, only $171 753 and that 
said Labarge then verbally promised Chauvin to pay him that sum when :t should 
becoine due, according to the provisions in the deed; and the jury further found that 
on the ot December, 1824, said Graveline entered on said deed, as recorded in 
the oifice of the Clerk of the Circuit Court of St. Louis county, full satisfaction for 
the purchase money. It was further found that the deed was never assigned to 
Chauvin, nor caine to his hands, and that the assignment of the purchase money by 
Graveline to Chauvin, was in cousideration of the $300 he owed Chauvin. For the 
plaintuf in error it is contended, that the money was due from Labarge to Graveline by 
verbal contract, and that the recital of the sums and times at which they were to be paid 
in the deed, were evidence of this verbal contract, and that the debt so due is not 
assignable at law. Yet Labarge could waive the law in his favor, end having by his 
(553) express promise to pay Chauvin waived the law, the moral obligation to pay is 
a good consideration to support the p o.nise; for a Court of Chancery, it is said, 
would take notice of Chauvin’s right to such a chose in action. We are not aware 
that a Court of Equity ever took notice of a debt assigned, and which was due by 
verval contract; that is to say, we believe that Courts of Equity have taken notice 
only of written instruments when assigned ; and if it were true that they would 
equally protect an assignment of a sum of mo.ey due by verbal contract, yet, as our 
siatute has not made such contracts assignable, and has not, consequently, given the 
assignee of such a contract a right to sue on it in his own name, Graveline, in this 
case, should have sued Labarge for Chavvin’s use. This we say should have been 
done, if a sum of money, due by verbal contract, and assigned over, will be taken 
notice of in a Court of Equity like a bond assigned. But Chauvin has not pursued 
that course 3 and we are reduced to the necessity of inquiring, what is the consider- 
ation of Labarge’s promise to pay Chauvin? The assignment was not made at the 
request of Labarge. He derived no benefit either from Chauvin, to whom the prom- 
ise was made, or from any other person; for Graveline gave him nothing for his 
undertaking ; nor did Chauvin sustain any loss at the request of Labarge; indeed we 
do not learn that he sustained any injury, for Graveline is still liable to him. All the 
books say that “a party cannot by his own act make another his debtor.”” See Wed- 
dle v. Lyman, and Cap. v. Topham, cited in Esp. N. P., and Child v. Morley, where 
Child paid Morley’s debt, page 177, part 1, top. paging. Even a mere voluntary 
courtesy will not support an assumpsit. See Osborn v. Governors of Guy’s Hospi- 
tal, cited in same page of same book, There are cases of actions brought on the 
implied promise, but in the case before us Chauvin procures an act to be done which 
sof no benefit to Labarge, and without the knowledge, too, of Labarge. This, too, 
isan act by which we are not informed that Chauvin has sustained any loss 3 and it 
is pretended that there is a moral obligation to pay, sufficient to support the express 
(559) promise made by Labarge, when one of the above cited cases (Child v. Mor- 

ley) shows that even the payment of a man’s debt would not raise an assumpsit, 
unless it had been done at his request. The present case appears more like one 

Where the consideration, if any, is frivolous or groundless; as where A. promised 

B. to pay him a sum of money, in case B. would make him an estate at will—cited 

insame book, page 188, from 1 Roll. 4. B. 23. Here the consideration, if a consid- 
eration it can be called, is, that Chauvin had, without the knowledge, and conse- 
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quently not requested by Labarge, taken for his own benefit what is called an assig,, 
ment of a sum of money, due from Labarge to Graveline. It has been decided thy 
where a party is under a moral obligation to do any thing, a promise made of py. 
ment, or a reward for doing it, shall not be deemed a nudum pactum. Seé the nk 
Ibidem, page 189, and the cases there cited. In the first of them, Scott v. Nelson,i 
was decided that the father of a bastard child, who had made an express promise 
pay the plaintiif for maintaining the child, without being requested so to do, wa 
legally bound by such promise. In the second, the Apothecary, without any px 
vious order of the Overseers of the Poor, attended a sick woman of their parish, a: 
they afterwards promised to pay. ‘The promise was not held to be nudum pactun 
in these cases, as in all the others cited in support of this rule, the party promisix 
had received from the party to whom the promise is made, such services as he wouk 
have been compelled to pay for, had they been performed at his request, and ths 
kind of consideration is what the law calls a moral obligation. It cannot be pr. 
tended that the present case is one of that kind. 
It is the opinion that the judgment of the Circuit Court be affirmed. 


(560) Barpon, FeLLows anp RvuGcuts v. SAVAGE. 


1. A judgment is not assignable at law, further than to authorize the assignee to !- 
ceive the money ; the suit being in the name of the assignor. 

2. The assignment of a judgment to H., obtained against S. while H. was one of tk 
firm of =. & Co., for a partnership debt, does not extinguish the debt. 


ERROR from St. Louis Cireuit Court. 
M’Girx, C. J., delivered the opinion of the Court. 


An action of debt was brought on a judgment rendered in the State of Kentucky, 
against Savage, the defendant. The defendant pleaded several pleas, on which issues 
were made and found against him. The third plea is, in substance, that the preset! 
plaintiffs were a firm in Kentucky, in Louisville, when they obtained the judgmen 
on which this action was brought. That Fellows, one of the firm, did, before the 
bringing of this action, assign over all the interest created by this judgment to Joha 
Shackford, who was a copartner of the firm of Savage & Company, and that Savagr 
and Shackford were jointly bound for the original debt on which this judgment we 
obtained, and prays judgment. This plea is demurred to, and the Court gave juds- 
ment for the defendant ; to reverse which the cause is brought up. The questics 
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nade is, first, is the judgment assignable ; and secondly, if not assignable at law, 
joes the assignment in equity extinguish the debt, or have the effect of a payment 
pnd satisfaction of the judgment? As to the first point, it is conceded that the judg- 
sent at law was not assignable. The effect of an assignment of a chose in action, 
ot assignable at law, is to authorize the assignee to receive the money. It is also a 
il] warrant to sue in the name of the assignor. The cases cited by the defendant’s 
ounsel, give no light on the question of this assignment to Shackford being an ex- 
inguishment of the debt, but they all prove that, after assignment, the assignor 
annot and shall not control the action brought in his name by the assignee. These 
eases are 1 J. R. 5325 2 John. Cases, 121; 1 Boss & Peel, 4473 and notes 3 John R. 
551) 421. None of these cases prove the thing necessary to be proved. To make 
this plea good, the cases prove that the obligee of a bond cannot control or do any 
thing about it after assignment, but that the assignment is an authority to use his 
nune. Here the action is well brought. Then there could be no extinguishment, 
for the judgment is still in force against Savage. ‘The next thing is, did the assign- 
ment to Shackford merge the judgment? A member of a firm may lawfully buy 
rights on the firm, and the firm must answerto him those demands. When this judg- 
ment was rendered against Savage, it became his separate debt, and still remains his 
separate debt. It is true, Shackford may owe him on the partnership account, but if 
he does, if the partnership is ended, he might perhaps have pleaded this as a distinct 
lemand, and offered to set it off; but on this we give no epigion. 

The judgment is wrong, and ought to be and is reversed. And the Court, pro- 
ceeding to do what the Court below should have done, give judgment for Fellows & 
Co. Costs, &c. 


RocHEBLAVE v. PoTTER. 


Where a bill of sale was executed by A. to B., and A. was permitted to remain in 
possession of the slaves sold, and A, dying in possession—held, that a sale made to 
C. by executors of A. for valuable consideration, and without notice, is good against 
the first sale. (Note a.) 


ERROR from St. Louis Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action of trover, brought by the defendant in error against the plaintiff 
inerror, in which Potter obtained judgment ; to reverse which this writ of error is 
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prosecuted. The facts, so far as they are deemed material to the decision of this 
cause, are found in a special verdict as follows: One Justus Terril, being the owner 
(562) of the slave in the declaration mentioned, removed to Missouri, and settled in 
the county of St. Louis, in the year 1818, bringing along with him the slave in ques- 
tion, together with several others. ‘That said Terril made a visit, in 1820, to the 
State of Louisiana, and there executed, on the 15th of April of that year, a bill of 
sale to the defendant in error for the slave in question, together with others. That 
the said Terril, immediately after executing said bill of sale, returned to his residence 
in the county of St. Louis, aforesaid, and there continued to reside unt] about the 
10th day of February, 1821, when he died, being then in possession of the said slave 
in the declaration mentioned, and of the others nained in the bill of sale ; and by his 
will directed his executors‘to sell and dispose of the slave in question, along with the 
others named in the bill of sale. ‘That the executors of Terril, in pursuance of his 
will, and in conformity with the law, advertised in one of the newspapers of the 
city, and sold at public sale the slave in. question, who was purchased by Mrs. Mary 
Lisa, who sold to Beebe, who sold to the plaintiff in error. That the said bill of 
sale, from Terril to Potter, was never registered or recorded, and that neither Mrs, 
Lisa, nor Beebe, nor the plaintiff in error, had any notice or knowledge, until after 
the sale and delivery to the plaintiff in error, of the existence of the bill of sale 
aforesaid, to Potter; who, during the whole of said time, resided in the State of 
Louisiana, and never had possession of the slave in question. Many other facts are 
found, which the Court, in the view they take of the subject, need not now consider. 

For the plaintiff in error, it is insisted, that the bill of sale is fraudulent and void 
as to him, who purchased for valuable consideration and without notice, and such is 
the opinion of this Court. Whether this case is reached by either of the statutes of 
the 13th and 27th Eliz. or falls within the provisions of our own statutes on the sub- 
ject, (as the counsel have contended,) need not be settled, since it is the opinion of 
(563. this Court, that upon the principles of the common law, and entirely indepen- 
dent of either our own or the British statutes, the judgment of the Circuit Court may 
be well reversed. 

As to personal property, possession is not merely the evidence of title, but will of 
itself give title as to those who trust to such possession in dealing with or giving 
credit to the apparent owner; for that purpose, no precise term of time is necessary. 
In every case, much must depend upon the kind of property, the relative position of 
the parties, and acts of ownership exercised. But the prineiple is one of reason and 
common sense, is universal and applicable to every species of property, real as well 
personal. Thus, though the title to real property rests in grants and indentures, to 
which persons resort for information, yet possession alone is sufficient to give per- 
fect title. In the case of personal property, the party in. possession gives to the 
world the best evidence of title, and it would be a strange absurdity, which the com- 
mon law never commits, to postpone a title derived from and: supported by the best 
possible evidence of a continued, unexplained, uninterrupted, absolute possession, to 
which all can look, and of which all may judge, to one known only to. parties, de- 
rived from an act which may or may not have been fraudulent, and of which they 
only can judge. Thus much as to what should be the law, were this a case of the 
first impression, and the principles of the common law now, for the first time, to be 
applied or expounded. But that hasnot been left for this Court todo. We have the 
highest authority, to be found in the Courts of this country and of Eng)and, for our 
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guide. In} Cranch, 309; 2 Hen. and Mun. 302; 9 John. R. 337, and Cowp. 434, we 
find it laid down by some of the ablest Judges who have ever set upon the bench, 
that the statutes of the 13th and 27th Eliz. for the prevention of frauds, are to be con- 
sidered as merely declaratory of the pre-existent principles of the common law. 
Numerous cases adjudged since those statutes, leave no room to question upon the 
statement of facts in this cause; but that the plaintiff in error would be protected, 
were he creditor of Terril, instead of being the purchaser of his property, and that 
(564) too, whether he became a creditor before or after the bill of sale to Potter. It 
is contended, that decisions have been made, touching the rights of purchases upon 
the principles of the common law, as declared by those statutes: But the absence of 
authority, if to be used as argument in the cause, is to’be taken rather in their favor 
than against them. The purchasers themselves, could have no interest in raising the 
question, whilst they were permitted to remain in quiet possession of the property 
purchased, and the fact that few or no attempts, either on the part of creditors or 
traudulent claimants, have been made to disturb that possession, argues strongly in 
their favor. And, upon the principles of the common law, it would seem to this 
Court, that if any distinction should be made between creditors and purchasers, it 
should be in favor of the latter. The creditor at large, relies upon his knowledge of 
his debtor’s character, his general property, and apparent solvency, and, by the very 
credit he gives, assists him, in some sort, to give further credit and practice greater 
traud ; whereas the purchaser, trusting neither to the title he may have to any spe- 
cific property, pays the value of it, takes the property into hi8 possession, and thereby 
‘trips the vendor, or fraudulent debtor, in some sort, of the means of committing fur- 
ther fraud. The law goes upon the presumption, that the man who is seen in the 
uncontrolled possession of personal property, has acquired title legally, or else, for 
some fraudulent end, has been permitted to palm himself upon the world as the legal 
owner, and it will visit upon him who supplies the means of such deception, the loss 
of those means. 

In the case before the Court, Terril was the original owner of the slave, remained 
always in possession of and exercised acts of ownership over her. The claimant 
under the bill of sale, residing in a distant country, puts the bill of salein his pocket, 
gives no notice of its existence, and makes no claim of property. No human pru- 
dence could have guarded against the fraud, if fraud was intended ;.and if none was 
(565) intended, the negligence, or blind confidence of the defendant in error, is a suf- 
ficient reason, in law, why he should sustain the loss, rather than the plaintiff. A 
itronger case could hardly be conceived. 

let the judgment of the Circuit Court be, therefore, reversed, and judgment entered 
xp in this Court for the defendant on the special verdict. 


(@.) See Shepherd v. ‘Trigg, 7: Mo. R., p. 151 





SUPREME COURT OF MISSOURI: 


Rector v. HAMTRAMCK. 


On a promise to pay when certain funds were received—held, that no demand was 
necessary previousjto the suit; and proof that the funds were received, was held 
sufficient to support an action for money had and received: 


ERROR from St. Louis Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


This was an action of assumpsit for work and labor, money had and received, ani 
on an account stated—plea, non-assumpsit; verdict and judgment for plaintiff, Ham- 
tramck, in the Court below. The errors complained of, appear by a bill of excep- 
tions. The plaintiff, on the trial, gave in evidence, to support his action, a writing, 
in substance as follows : 

“<T do certify, that there is due to Alexander Hamtramck, deputy surveyor, the sum 
of seven hundred and ninety-one dollars and seven cents, being a balance for the su- 
veying which he has done for the United States, which sum shall be paid to the said 
Hamtramck, or order, when funds shall be placed in my hands to pay the balances 
due to deputy surveyors, 

Signed, WILLIAM RECTOR.” 

It was proved, that before the commencement of this suit, said funds were placed 
in the hands of said Rector, to pay said balances. There was some proof of a de- 
mand, but if a demand was necessary, the proof was not sufficient. We will let thet 
(566) pass. The defendant’s counsel called on the Court to instruct the jury, that 
unless the money was demanded, they must find for defendant. This the Court re- 
fused. The above evidence was all given by plaintiff, and the Court was called on 
to instruct the jury, that there was no evidence of money had and received ; which 
was refused. These two points are the only ones worthy of consideration. As to 
both points, we say the Court did right. The true interpretation of this paper is, 
that Rector acknowledged by it, that if certain moneys came to his hands, they would 
be to and for the use of Hamtramck, and that he promised, absolutely, when the 
event should take place, he would pay it to Hamtramck. Why he made this express 
promise, is not necessary to be inquired into ; it is sufficient he has done so. The 
promise is notthat Rector will receive and hold money for Hamtramck, but that i/ 
he receive money, he will pay. The proof is, he did receive the money. No de- 
mand was necessary, and there was evidence of money had and received. 

The judgment is right, and is affirmed, with costs, and five per centum damages. 





) ane 
dam- 
xCep- 
iting, 


e sum 
e sur- 
e said 
lances 


R.” 
placed 
a de- 
et that 
y, that 
urt re- 
led on 
which 
As to 
aper is, 
r would 
en the 
express 
. The 
that if 
No de- 


ages. 


ST. LOUIS DISTRICT, NOVEMBER TERM, 1825.. 


Topp AND Means v. THE STATE. 
In 1820, a Judge of the Supreme Court had no power to take recognizance of. bail. 


ERROR from Washington Circuit Court. 
‘TomrKINS, J.,.delivered the opinion of the Court. 


On motion of the Cireuit Attorney, a sci. fa. was awarded against Abraham Mc- 
Kinney, David Todd, and John Means, to show cause why a recognizance should not 
ve forfeited, &c. The facts are, that on the 6th of Dec., 1820, the plaintiffs in error 
together with McKinney, entered into a recognizance, before one of the then Judges 
567) of the Supreme Court, for the appearance of a slave, of said McKinney, at the 
then next term of the Washington Circuit Court; to answer an indictment of larceny ; 
uid that they failed in the condition of their recognizance; but no forfeiture of the 
recognizance is charged in the Circuit Court. The defendants pleaded nul tiel record, 
n which plea, issue was joined. ‘The finding of the Court is in these words: “ that 

ie said Todd and Means did undertake and promise, as alledged in the sci. fa.” 
lhe first objection taken to the recovery in this cause is;that the Judge, by whom 
‘he recognizance was taken, had no authority of law for taking it. First. Because 
‘ae Sth article of the Constitution gives no authority to the individual Judges of the 
Supreme Court, except as “conservators of the peace;” and as such, they have no 
suthority to bail for felony, and cites several authorities to that effect. And, second, 
‘hat at the time, there was no statutory authority given. 

It is the opinion of the Court, that the Judge of the Supreme Court had no 
authority to take the recognizance in this case; the grant-of power in the Constitu- 
tion being insufficient. There was three other objections taken, on which the Court. 
joes not think fit to give any opinion. 

The judgment of the Circuit Court is reversed. 
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SUPREME COURT OF MISSOURE. 


JANUARY v. Topp, 


An acknowledgment by an endorser of a promissory note, that the debt was due, bat 
that he was not bound by the laws of the country, where the note was made, unti! 
the remedy was exhausted against the maker, is not a waiver of notice, or of proof 
of presentation. 


ERROR from St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of assumpsit, by the plaintiff in error against the defendant, as 
endorser of a promissory note, made in Kentucky. ‘The only evidence in the cause 
(563) was an acknowledgment of the defendant, “thatthe debt was due, but that 
he was not bound to pay by the laws of Kentucky, until the maker of said note was 
which, the defendant’s counsel moved 


5] 


sued, and the remedy exhausted against him ; ” 
the Court to instruct the jury, was no proof of presentment to the maker, in order 
to charge the defendant as endorser. The Court below gave the instructions prayed 
for; whereupon, there was a verdict and judgment for the defendant ; to reverse which 


judgment, this writ of error is prosecuted. 

For the plaintiff, it is contended, that the acknowledgment of the defendant, “ that 
the debt was due,” was equivalent to a promise to pay, with a full knowledge of all 
the circumstances, that such acknowledgment would take it out of the statute of 
jimitations, &c. It would, no doubt, be sufficient to revive a debt, barred by the 
statute of limitation, but a very different sort of promise is necessary to amount to a 
waiver of notice, or proof of presentment. It must not only be made after a full 
knowledge of all the circumstances, but it must be in terms direct and unconditional, 
or in such as show an intention to waive any omission or irregularity in making pre- 
sentment, or giving notice. Nothing could be less like such a promise, than the ac- 
knowledgments of the defendant, taken together, and the Circuit Court did very right 
im giving the instructions prayed for. 

And its judgment is hereby affirmed, with costs. 





ST. LOUIS DISTRICT, NOVEMBER TERM, 1825. 


REcToR’s EXECUTORS v. LANGHAM. 


A note given to A. and B., as executors, ec., of R., will sustain an action brought by 
them, us such excculors. (Note a.) 
ERROR from St. Louis Circuit Court. 
Wasn, J., delivered the opinion of the Court. 


This was an action of debt, brought by the plaintiffs in error, against the defend- 
(569) ant in error, om a promissory note, executed to them, as executors. The 


declaration charges, that the note sued on, was made and delivered to the plaintiffs, 


“as executors,” whereby the defendant became liable to pay to them, “ as execu- 
tors,” &c.3; to which the defendant demurred generally, and had judgment ; to re- 
verse which, this writ of error is prosecuted. For the defendant, it is insisted, that 
the note given to William H. Ashley and William Rector, “ as executors” of Elias 
Rector, as above described, is a debt due to them individually ; that the words, ‘as 
executors,” are, throughout, merely a descriptio personurum ; and that, as executors, 
the plaintiffs had no right to sue. The only authority cited, is the case of Hazier et 
al v. Lord Arundel, (3 Bos. and Pull, p. 7,) which is relied on as decisive. That 
cause, however, was decided on very different grounds from that on which the de- 
fendant relies in this. The declaration, in that cause, contained two counts. In 
the first, the plaintiffs declared on a bond, executed to their testator, &c. In the 
second, they declare on a bond executed to them, “as executors, as aforesaid.” 
Oyer was craved of the bond, when it appeared that the bond declared on in the 
second count, was made payable to the plaintiffs, executors of B. H., to be paid to 
the plaintiffs, “or their certain attorney, executors, administrators, or assigns.” 
Lord Alvanley, chief justice, in delivering the opinion, distinctly admits, that two 
causes of action, one to the executor, strictly as executor, and the other on a prom- 
ise made to him after his testator’s death, may be joined ; but remarking upon the 
phraseology of the second bond, as above described, showed that the debt was due 
to the plaintiffs, not as executors, but in their own right ; and upon that ground, the 
plaintiffs failed in their action. The authority referred to by Chambre, justice, in 
delivering his opinion, (of Bettes v. Mitchel, 10 Wood, 315) from the statement of 
it given by him, is in point; the authority, however, has not been furnished to us, 
and would not deserve any high consideration, if it should be found as stated. For 
the plaintiffs in error, it is insisted: First, that upon the face of the declaration, the 
(570) money sued for, if recovered, would be assets in their hands, for which they 
have properly declared, in their representative character. Second, that if the con- 
tract, as set out in the declaration, is to be construed as a contract with the plaintiffs, 
in their own right, the description of them in the declaration being the same as that 
given in the note, will have the same construction, and will be considered as a mere 
descriptio personarum ; and it is the opinion of the Court, that the law is with the 
plaintiffs on both points. The case in 6 East, 410, of Cowel and wife v. Watts, 
shows, that the words employed in the note and declaration, “as executors,” &c., 
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Soulard, &c., v. Pratte. 





should be taken as descriptive of the representative character in which the plaintiffs 
have acted, in contracting and sueing. In all the cases cited, where promises to the 
testator are joined with promises to the executor or administrator as such, the repre- 
sentative character is shown by just such words as are here employed. Nor can this 
Court understand in what other sensible way the provisions of our statute, authori- 
zing and requiring executors and administrators to sell and dispose of the property 
of the deceased, and take bonds and notes from the purchasers, which they may as- 
sign, &c., can be carried into effect. Upon the second point, this Court can see no 
reason, nor has any been suggested, why the plaintiffs should not have recovered in 
their own right, if the words “as executors,” in the note, (correctly set out in the 
declaration,) are to be taken as a mere descriptio personarum. 

Let the judgment of the Circuit Court be reversed, and judgment be entered up 
in this Court, for the debt in the plaintiffs’ declaration mentioned, with interest and 
cost. 
(a.) See Lacompte v. Seargent, 7 Mo. R., 351, in which case a note was made to 
A. B., administrator, &c. Held by the Court that the words, “ administrator,” &c., 
were mere descriptio persone, and that the individnal debts of the administrator could 


be set-off against the note. 
Burdyne v. Mackey, 7 Mo. R., 374. 


(571) Soutarp anp MACKEY, EXECUTOR AND EXECUTRIX,v. B. ann J. Pratte. 


In an action against an executor or administrator, on a note of the testator or intes- 
tate, the hand-writing need not be proved, unless the execution be denied under 
oath. (Note a.) 


ERROR from St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


An action of assumpsit was brought on a promissory note; plea, non-assumpst ; 
verdict and judgment for the plaintiffs, in the Court below. The error complained 
of, appears in a bill of exceptions. The plaintiffs, on the trial, offered to read the 
note in evidence, without proving the hand-writing of the testator, which was ob- 
jected to. The Court overruled the objection, and the note was read in evidence, 
and an exception taken. The plaintiffs in error contended that the act of the Legis- 
lature of 1807 is not to be construed to extend to executors, but that they may be ad- 
mitted to plead a plea, denying the execution of a writing, without supporting it by 
oath or affirmation. 
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ST. LOUIS DISTRICT, NOVEMBER TERM, 1825. 





Boisse v. Langham. 





The words of the act are: “that whenever any suit shall be commenced in any 
Court, founded on any writing, whether the same be under seal or not, the Court be- 
fore whom the same is depending, shall receive such writing in evidence of the debt 
or duty for which it was given, and it shall not be lawful for the defendant in any 
such suit, to deny the execution of such writing, unles it be by plea, supported by 
the affidavit of the party putting in such plea, which affidavit shall accompany such 
plea.” The language of the law is, that the party pleading must make the oath. It 
makes no exception in favor of executors, nor can we make it. The language of 
the law is clear, plain, and explicit; and where there is no ambiguity, there is no 
room for construction. The party pleading the plea, denying the execution of the 
writing, must support that plea by oath or affirmation; that has not been done. 

The judgment is right, and is affirmed, with costs, and five per centum damages 


(a.) See post 712. Foster and Foster v. Nowlin, 4 Mo. R., 21. 


(572) BorssE v. LANGHAM, 


1. A plaintiff to a suit may amend his sur-name, after service of the writ, and then 
take judgment by default. 


, 


?. An amendment cannot be made by endorsing the alteration on the declaration. 


ON A WRIT OF ERROR from the judgment of the St. Louis Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action of ejectment, commenced in the name of Louis Bizet, against 
Langham, the plaintiff in error. The writ was duly served at the return term. The 
plaintiff below, (Boisse,) who is defendant in error, asked and obtained leave to 
amend his declaration. The defendant below failed to appear, and judgment by de- 
fault was taken against him. The only use which was made of the leave given to 
amend, was an endorsement on the back of the declaration, in these words : “amend- 
ed, by substituting the name of Boisse for Bizet, wherever it occurs ; Cozens, for 
plaintiff.” On this record, two questions are presented for consideration: First, 
could the plaintiff amend his sur-name? Second, did he avail himself of the leave 
given him todo so? On the first, the law is with the defendant in error. Mistake, 
in either the christian or sur-name of either the plaintiff or defendant, are to be 
taken advantage of by plea in abatement, and not by way of non-suit at the trial, as 
was formerly held: (see 1 Chitty,441). The defendant, when served with process, 
#3 well as the plaintiff, is by law in Court, and it is as much his duty to know with 
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Bell, &c., v. Glover. 









whom he deals, and to whom he makcs a promise, as it is the plaintiff’s to know his 
own name. It may be, and often is the case, that the plaintiff has several names, 
and is as well known by that in which he sues, as by that in which he is known to the 
defendant, and could answer the defendant’s plea by a replication of that fact. It 
would, therefore, be unreasonable to turn him out of Court, because he had not 
come, calling himself by every name in which he might properly be known to the 
(573) defendant,.whilst, perhaps, he only gives his true name, by which he wishes 
to be known to the world. It being a matter to be pleaded in abatement only, the 
amendment would have been proper under the British statute of amendment and 
jeofails ; and our own goes even farther than that omnipotent statute ; and the Court 
committed no error in granting jeave to amend the plaintiff’s name. Ti e sceond 
question, however, must be answered in the negative. The amendment was not 
made; an amended declaration is, in contemplation of law, an entire new declaration, 
and should be so in fact, unless the parties consent to the manner of making the 
amendment proposed. When the amendment is slight, (as in the present case,) and 
may be readily made, by the erasure or interlineation of a few words, without dam- 
age or confusion, a liberal practitioner will never put the party amending to the ne- 
cessity of writing the pleadings anew, and the Court would, in such case, never in- 
terfere. But in this case, no consent of this kind appears, or can be presumed. It 
stands nakedly as a declaration, and writ in one name, and a judgment in another. 
For that cause, the judgment is reversed, and remanded to the Circuit Court for 
further proceedings. 























BELL, To use oF Davipson, v. GLOVER. 









The admissions of an agent, that goods sold by him were the property of his principal, 
may be given in evidence, on a trial between the principal and the creditors of the 
agent, to show that the goods did not belong to the agent; and a receipt given for 

the proceeds of the goods, is also competent evidence. 









ERROR to the Circuit Court of St. Louis. 
Tompkins, J., delivered the opinion of the Court. 






On 23d August, 1823, Bell sued Glover, on a note for $646 29, and summoned Paul 
(574) and Ingram as garnishees. Brown and Ross interpleaded, and claimed $248, 
which Ingram admitted to be in his hands, belonging to Glover. Judgment against 
Brown and Ross, interpleaders, and to reverse this judgment they come here. From 






ST. LOUIS DISTRICT, NOVEMBER TERM, 1825. 





Bell, &c., v. Glover. 





the bill of exceptions, saved on the trial, it appears, that in 1821, the interpleaders 
consigned to Wahrendorff a quantity of brandy to be sold, and that some time in the 
same year, Glover applied to Wahrendorff for the brandy, and presented to him a 
letter from Brown and Ross, introducing him, Glover, as their agent, and requesting 
Wahrendorff to deliver the brandy to Glover. Wahrendorff delivered it accordingly. 
It was further proved, that in 1821, Glover admitted he had sold part of the brandy 
to Bennet and Waddle, or to Waddle and Ramsey. Brown and Ross then offered 
in evidence, a receipt in these words, viz: St. Louis, October 27th, 1821. Received 
of Samuel Glover, Bennet and Waddle’s order for $248, for collections also, Thos. 
W. Thruston’s note for $82 30, which, when paid, we promise to pay to him or to his 
order. (Signed,) Paul & Ingram, by Henry Reily. (Reily was their clerk.) Reily 
also proved, that Glover had never demanded the money; and Wahrendorff proved, 
that this receipt was put into his hands in the autumn of 1822, by Brown and Ross, 
and that he was requested to call on Paul and Ingram for the money, and that he did 
{emand it before the commencement of this suit. Letters of Brown and Ross, in 
which they assert their claim to this money, were offered in evidence. The counsel 
for the plaintiff applied to the Court to instruct the jury, that admissions of Glover, 
in 1821, and the receipt and letters of the interpleaders, were inadmissible as evidence 
and the Court gave the instructions. It is most clear, that the admissions of Glover 
would have been admissible, had he been defendant in an action, brought against him 
for money had and received, after Brown and Ross had proved he had received this 
money ; and will it be contended, that Bell, by attaching this money, in the hands of 
Paul and Ingram, and thereby forcing Brown and Ross to interplead, shall deprive 
them of such evidence as would have availed them, had they sued Glover? This ac- 
tion is, in effect, a suit by Brown and Ross against Glover; and Bell has undertaken 
(575) to dispute the claim of Brown and Ross, in order to secure his own demand 3 
and this Court will not place him on better ground than Glover would have occupied 
had he defended the action in persen. 

The naked possession of the receipt, is no evidence of property in Brown and 
Ross. But when we consider that Glover received the brandy as their agent, and 
that he admitted he had sold part of the brandy to Waddle and Bennet, and that 
Brown and Ross put the receipt into the hands of Wahrendorff, and claiming the 
money, directed him to receive it, long before this suit was begun; and, moreover, 
when we consider that Glover has never claimed this money from Paul and Ingram, 
we are clear that this receipt ought to be admitted. The letter of Brown and Ross, 
introducing Glover to Wahrendorff as their agent, is admissible as evidence furnished 
by Glover against himself, and the other letters, written before the commencement of 
this suit, are admissible, to prove that they claimed the money before this suit was 
brought, but not that they have a right to it. In other words, the jury may have the 
letters, to prove the absence of fraud on the part of the interpleaders. 

The judgment is reversed, as to the interpleaders, and the Circuit Court is required 
to admit the above evidence, if again offered, and to instruct the jury conformably 
with this opinion. The cause is remanded for further proceedings. 
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FRAZER v. SHITLE. 


When a declaration demands more than $90, it is error for the Court to dismiss the 
suit for want of jurisdiction, without first having found that the amount due is 
within the jurisdiction of a Justice of the Peace. 









ERROR from St. Louis Circuit Court. 





Per Curiam. An action on the case was brought by Frazer, on a promissory note. 
(576) The declaration goes for one hundred and sixty dollars, promised in the note. 
The note, on the trial, was given in evidence, and several endorsements on the note, 
of payments. The Court sat asa jury to try the cause, and before giving any ver- 
dict, dismissed the cause for want of jurisdiction. The Justices’ act forbids a suit to 
be brought in the Circuit Court, when the sum demanded is within the jurisdiction 
of a Justice, which is $90. Whether at the time of bringing this action, the true 
demand was $90, over or under, we cannot tell. The Court should have found that 
fact, and then could have abated the action; but without that, nothing is shown, to 
warrant the Court in dismissing the suit, for want of jurisdiction. 

The judgment is reversed, and sent back for a new trial, on the plea and issue be- 
tween the parties. 











CarTER, Cotes AND Cotes v. SouLarD, BrazEau AND DovcHovugueETT:. 









Under the act of the Territorial Legislature, of 10th October, 1504, the words, “gran/, 
bargain, and sell,” in a deed, cannot be so construed as to amount to a covenant of 
seizin, by the grantor, in favor of the grantee. 







ERROR to the Circuit Court of St. Louis county. a 

Tompxins, J., delivered the opinion of the Court. 
This is an action, brought by the plaintiffs in error, against the defendants, for « 0 
breach of covenant. The plaintiffs, in their declaration, alledge, that the defendants, V 
fe 






by their deed, in consideration of $14,000, did grant, bargain and sell, convey and 
confirm, to the plaintiffs, a certain tract, piece, or parcel of land, &c., and that the 
said defendants did, by their said deed, covenant and agree with the said plaintiff. 
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Carter et al. v. Douchouquette. 





their heirs and assigns, that they, the said defendants, were seized of an indefeasible 
(577) estate, in fee simple, in and to the premises, sold and described in said deed, 
and that they, the said defendants, had good right, power, and lawful authority, to 
sell and dispose of the same, and that the premises, sold and described in said deed, 
were free from all incumbrances, done or suffered from said defendants. ‘The breach 
of the covenants is then assigned. The plea of non est factum was filed. There 
were other pleas, which it is not material here to notice. Judgment for defendants : 
to reverse this judgment, the plaintiffs come into this Court. It appears by the ex- 
ceptions taken in this case, that on the trial before the Circuit Court, the plaintiffs 
produced a deed of conveyance, containing the following words: that the defendants, 
ior and in consideration of $14,000, “have granted, bargained and sold, and hereby do 
grant, bargain and sell, make over, convey and confirm,” unto the plaintiffs, “their heirs 
and assigns forever, all,” &c. The deed was proved, and offered in evidence, and ob- 
jected to. The Court excluded the deed. No other evidence was given or offered. 
It is assigned for error, that this deed was excluded. The plaintiffs rely on the words, 
“grant, bargain, and sell,” and the defendants contended, that those words do not 
constitute such covenants as are assigned in the declaration ; and therefore, they say, 
the deed was not theirs. It is not contended by the plaintiffs, that the words “ grant, 
bargain, and sell,’ at common law, create a covenant of seizin. They rely on the 
act of the Territorial Legislature, of 10th October, 1804, which reads in these words : 
“All deeds, whereby an estate of inheritance, in fee simple, shall hereafter be limited 
to the grantor, and his heirs, shall be adjudged an express covenant to the grantee, 
his heirs and assigns, to-wit: that the grantor was seized of an indefeasible estate, in 
fee simple, freed from incumbrances, done or suffered from the grantor, as also for 
quiet enjoyment against the grantor, his heirs and assigns.” See Geyer’s Digest, p. 
127, Had the words of the statute been, “‘ where an estate of inheritance in fee 
simple, shall hereafter be limited to the grantee,” there would have been no doubt. 
It has been lately found, that the word grantor is not (as was formerly supposed) 
(578) misprinted ; and the inquiry here is, whether this Court can cure this defect in 
the statute law, by reading grantee, for grantor. It is admitted, that Courts may take 
great liberties in construing statutes, to promote the public good, by carrying into 
effect the obvious intentions of the Legislature ; and many authorities have been read 
to prove how far they have gone in construing them, to attain the objects which the 
Legislature appear to have had in view. 

Chief Justice Marshall, in delivering an opinion of the Supreme Court of the 
United States, says: “ On the abstract principles which govern Courts, in construing 
legislative acts, no difference of opinion can exist. It is only in the application of 
those principles that the difference discovers itself.” The case of the United States 
v. Fisher has been cited, among others, by the counsel for the plaintiff in error, in 
which this rule is laid down: that if the literal expressions of the law would lead to 
absurd, unjust, or inconvenient consequences, such a construction should be given, 
as to avoid such consequences. The question in that case was, whether the United 
States, as holders of a protested bill of exchange, which has been negotiated in the 
ordinary course of exchange, are entitled to be preferred to the general creditors, 
where the defendant becomes bankrupt? The claim to preference, in that case, was 
founded on the fifth section of an act entitled an act to provide more effectually for 
the settlement of accounts between the United States and Receivers of Public 
Money. The section reads in these words: And be it further enacted, that where 
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any revenue officer, or any other person, hereafter becoming indebted to the United 
States, by bond or otherwise, shall become insolvent, &c., the United States shall be 
first satisfied.” The Chief Justice, in delivering the opinion of the Court, said that 
“the title of the act is limited to Receivers of Public Money ;” a term which cer. 


tainly excluded the defendant in that case. ‘The counsel for the defendants,” he 
further said, “had completely succeeded in demonstrating that the four first sections 
of that act related only to particular classes of debtors, among whom the drawer and 


endorser of a bill of exchange would not be comprehended.” After hearing the 
(579) rule above stated, as cited by the plaintiff’s counsel, and thus much stated by 
the Chief Justice, one would be inclined to think that the Court had decided that the 
United States were not entitled to a preference. But not so. The United States 
were, in the opinion of the Court, entitled, by the literal words of the statute, to 
that preference; and notwithstanding the title and the four first sections, and the 
counsel for plaintiff, on a closer examination, will find that it was one of the Judges 
by a wrong application of the rule, thought the word other, in the fifth section, should 
be dropped, and the law be limited, in conformity with the title and the four first 
sections, to * Receivers of Public Money.” Now, had the Cowt thought fit to.re- 
strain this act to “ Receivers of Public Money,” it would have been a strong case 
for the plaintiff. Yet still it would not have been strong enough ;;: for here they 
would only have taken away one word. But this Court is requested to strike out 
one word, and in lieu thereof to insert another, in order to give effect to the statute 
under consideration. Conveyancers, we agree, may have all given the statute the 
construction contended for by the plaintiffs, under the erroneous impression that the 
word grantor had been misprinted, and had this construction been sanctioned by ju- 
dicial decisions, for such a length of time as to induce a belief that the Legislature 
acquiesced in the construction, we are not prepared to say that we should have now 
been ready to decide otherwise. But, as we cannot reasonably believe the acts and 
constructions of conveyancers are as much observed by the Legislature as the de- 
cisions of Courts, and still more,.as we believe such a construction was given under 
the erroneous impression of the word grantor being misprinted, we are not inclined 
to allow to such authority much credit. The question is not here whether, by read- 
ing grantor, we shall give the statute a meaning contrary to the intention of the 
Legislature ; for as it stands, that section of the statute has no meaning. But the thing 
required is, that we shall read grantee instead of grantor, and thereby give a meaning 
where there was none before. This appears to us too much like legislating. Were 
Courts to take such liberties, it would be in vain to make constitutional provisions, 
(580) to restrain Legislatures from enacting laws impairing the obligation of con- 
tracts, since the Courts, by taking such extraordinary liberties with the statutes, 
would, in effect, make laws to take effect years before they were known to exist. 
The judgment of the Circuit Court is affirmed. 





Decisions of the Supreme Court of Missouri, 


JACKSON DISTRICT, NOVEMBER TERM, 1825. 


SPEAR, ADM’R OF THOMPSON, v. THOMPSON IMPLEADED WITH NEELY. 


A suit on an administrator’s bond must be in the name of the Governor of the State, 
and not in the name of the party injured. 


\N WRIT OF ERROR from the judgment of the Circuit Court for the county 
of Cape Girardeau. 


Wasu, J., delivered the opinion of the Court. 


lhis was an action of covenant, commenced by the plaintiff in error against the 
efendants in error, in the Cape Girardeau Circuit Court, on an administration bond. 
The declaration sets out the bond and condition at length, which is in the form pre- 

ribed by the statute, and was executed “to William Clark, Governor of the Terri- 
‘ory of Missouri, or his successors in office,” &c., conditioned for the faithful admin- 
tration of the estate, &c. The defendants demurred generally, and had judgment ; 
‘o reverse Which this writ of error is prosecuted. Several questions have been raised, 
uly one of which need be now considered. That is, can the plaintiff, in his own 
ane, sue on the bond executed to the Governor of Missouri? The words of the 
‘tatute are, “ that the bond to be given by the administrator, &c., may be put in suit, 

‘2) and prosecuted from time to time, at the suit of the party injured, in the name 
‘ the Governor,” &c. 

rhe plaintiff most manifestly had no right to sue in his own name, and the Circuit 

urt did right to sustain the demurrer. 

Let the judgment be, therefore, affirmed with costs. 
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Hoop AND OLIVER v. CREATH AND Cross. 
Bail can surrender his principal at any time before sci. fa. returned executed. 


ERROR from the Circuit Court of Cape Girardeau county. 
M’Grrkx, C. J., delivered the opinion of the Court. 


The sole question made in this cause is, whether bail can surrender the principal 
where a sci. fa. is issued, and before it is returned executed. The statute is definite 


on this point, the surrender was in time, and the Court did right in discharging the 
bail. 


The judgment is affirmed, with costs. 


Huston, ADMINISTRATRIX OF HusToNn, v. Orr. 


sn certiorari from a Justice of the Peace, the proceedings cannot be set aside except 
for irregularity. 


Tompkins, J., delivered the opinion of the Court. 


Huston, the defendant in error, sued Orr on a note made by Orr to one Barbee, for 
(583) twenty dollars. Judgment for the defendant in error. 
up to the Circuit Court on a writ of certiorari, and there the following reasons wert 
assigned for setting aside the judgment of the Justice, viz: 


The cause was taken 


First. The instrument the suit was brought on, is not assignable. 
Second. The plaintiff did not produce the letters of administration to show his 
right to sue. 


Third. She did not prove the assignment of the instrument sued on, and on which 
she had judgment. 

The Circuit Court very correctly refused to set aside the proceedings before the 
Justice of the Peace. When a cause is brought into the Circuit Court on certiorari, 
the proceedings can be set aside only for irregularity appearing in those proceed- 
ings, on the docket, and in the writ or writs issued by the Justice. Had the plaintiff 
believed he did not get a fair trial, it was his duty to appeal, in order to get a ne# 
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trial on the merits. No irregularity is pointed out. Bills of exception cannot be 
taken before Justices of the Peace, in this State, and the facts saved here can only 
be saved in a bill of exceptions. 

The judgment of the Circuit Court is affirmed, and the defendant is allowed ten 
per cent. damages, and costs of suit. 





Tuomas, CREATH AND THOMAS, v. STARLING. 


in an action for a certain sum in loan office certificates, the defendant may show the 
value of the certificates at the time the debt became due, that being the true cri- 
terion of damages, or of ascertaining the sum of money due. 


ON WRIT OF ERROR from the judgment of the Circuit Court for the county of 
Cape Girardeau. 


Wasu, J., delivered the opinion of the Court. 


(584) This was an action of covenant, brought in the Ceurt below, by the 
‘efendant in error against the plaintiffs in error. The covenant, as set out in the 
declaration, is, in substance, that the plaintiffs in error, by their certain writing ob- 
ligatory, promised to pay to one Peter R. Garrett, (who assigned said obligation to 
the defendant in error,) “the sum of two hundred and thirty dollars, in loan office 
certificates,” &c.; and the breach assigned is, “that the said plaintiffs in error did 
not pay the said two hundred and thirty dollars in loan office certificates,’ &¢.— 
he cause was submitted to the Court without the intervention of a jury, and upon 
the trial, the defendants below offered evidence to prove the value of loan office cer- 
ificates at the time of payment mentioned in the covenant sued on, as the true crite- 
rion of the damages to be sssessed, which evidence was rejected by the Court, and, 
therefore, damages were assessed, and judgment rendered for the amount of said 
writing obligatory with the interest thereon. To reverse which judgment, this writ 
f error is prosecuted. 

The only question presented for the consideration of this Court is, whether the 
Court below erred in rejecting the testimony offered by the plaintiffs in error? It is 
well settled, that Courts in construing covenants should look to the intention of the 
parties, and that the terms used should be taken according to their common accepta- 
ion, and should receive a reasonable interpretation. The covenant here sued on, is 
one of peculiar character, and should be judged of with reference to the subject 
inatter, and not likened to covenants for the payment of specific sums of money, in 
property of any particular description. The loan office certificates have a nominal 
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value in dollars stamped upon the face of them, and the covenant to pay two hun- 
dred and thirty dollars in loan office certifieates, can mean nothing else, in common 
acceptation, than an undertaking to pay or deliver loan office certificates, bearing 
upon their face the stamp of dollars to that amount; or, in other words, a covenant 
to deliver that particular species of property, of which the value, at the time stipula 
ted for the delivery, is the true criterion of damages to be assessed for the non-deliy- 
ery thereof. 

(585) The Court, therefore, erred in rejecting the testimony offered by the plain- 
tiffs in error, for which the judgment is reversed, with costs, and the cause is re- 
manded to the Circuit Court to be proceeded in conformably to this opinion. 















Tue State v. Brrp. 





Where, in a criminal case, a motion for a new trial was overruled, and the weight of 
evidence is decidedly for the defendant, this Court will reverse the judgment, and 
direct a new trial to be granted. A writ of error lies for a refusal to grant a new 


trial. 








ERROR to the Circuit Court of Madison county. 






Tompkins, J., delivered the opinion of the Court. 


Mingo Bird, the plaintiff in error, was indicted at the July term, last past, of the 
Circuit Court of Madison county, for marking hogs, with intent to steal, and found 
guilty, and sentenced by the Court. The plaintiff in error moved for a new trial, 
which was refused, and to reverse the judgment of the Circuit Court, he comes into 
this Court, and assigns, among other things, for error : 

That the verdict is against evidence. 

That the verdict is against the weight of evidence. 

That the jury misbehaved. 

It appears from the record, that Richard Walsh and Edward Walsh swore, the 
hogs in question belonged to Richard Walsh; and Edward Walsh also swore that the 
plaintiff in error told him he had but one black sow, and that he had killed her in 
the winter of 1825, before the time he was charged with marking the hogs, of which 
the black sow was one. Another witness also swore, that in the winter of 1825, 
Mingo told him he had but one black sow, and that he had killed her. Five wit- 
nesses swore the hogs in question had long been in possession of the plaintiff in 
error, and that he had exercised rights of ownership over them for three or four 
(586) years, and one witness swore to four years possession in the plaintiff. Another 
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witness swore, he lived near the plaintiff last winter, and had frequently been at his 
house in the winter of 1825, about the time the plaintiff killed his hogs, and that the 
black sow in question was not enclosed with the hogs intended to be killed, but was 
going at large. 

The Court is of opinion that the weight of testimony is decidedly for the plaintiff 
in error. 

It appears, also, from the record, that some persons near the room occupied by the 


jury, and in their hearing, talked aloud on the subject of the trial, and one said, if 


Mingo (the plaintiff in error) was whipped now, he would be as bad as ever in six 
months. ‘That some person without asked the jury how the case was going, or if 
the jury could not agree; and that the answer wa8, that all but one were agreed. 
This conduct, though very reprehensible, does not seem sufficient reason to induce 
this Court to reverse the judgment. But, because the Court thinks the weight of 
evidence is greatly in favor of the plaintiff, the judgment is reversed, and the cause 
remanded for a new trial. 

The State will pay the costs of this writ of error, and the costs in the Circuit 
Court will await the event of the cause. 





Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, APRIL TERM, 1826 


LEE v. CoLLins. 


When issues of fact are submitted to the Court, they must be found for one party or 
the other, and a judgment without such finding is erroneous. 


ON WRIT OF ERROR from the Chariton Circuit Court. 
Wasi, J., delivered the opinion of the Court. 


This was an action of debt, brought by the plaintiff against the defendant upon a 
single bill obligatory, executed by the defendant to one Leman Parker, who is stated 
in the declaration to have assigned the same to the plaintiff. The defendant pleaded. 
that the said Leman Parker did not assign the said single bill obligatory to the plain- 
tiff, &e. Upon which issue was joined, and neither party requiring a jury, the cause 
was submitted to the Court upon this issue. Whereupon, (in the words of the rec- 
ord,) all and singular, the matters and things and evidences being fully seen and 
heard and understood by the Court, for that, it appears to the Court here, that the 
said defendant is indebted to the said plaintiff in the sum mentioned in the declara- 
tion. Therefore, it is considered by the Court, that the said plaintiff do recover his 
debt, &c. Toreverse which judgment of the Circuit Court, the defendant below now 
prosecutes this writ of error. 

The only point raised and relied on is, that the issue joined between the parties did 
(588) not warrant the finding and judgment of the Court, and such is clearly the 
opinion of this Court. The judgment must, therefore, be reversed, and the cause 
remanded to the Circuit Court for further proceedings. 





FAYETTE DISTRICT, APRIL TERM, 1826. 


Wear v. McCork Le. 


If it appear that judgment was rendered for the right party, the Court will not re- 
verse, although errors may exist against the party seeking a reversal. 


ERROR from the Circuit Court. Covenant for rent ; judgment for defendant in the 
Court below. 


M’GirK, C. J., delivered the opinion of the Court. 


The first point made is on the plaintiff’s demurrer to the defendant’s third plea. 
On the argument of this point, it is alledged, that the plaintiff’s first count in the 
leclaration is bad. We are of that opinion, because the breaches are badly assigned. 
The second point is, did the Court err in the instruction given to the jury on this 
point? We think the Court did err; but because, on the whole record, the Court 
gave judgment for the right party, the judgment must be affirmed. 








Decisions of the Supreme Court of Missouri, 






ST. CHARLES DISTRICT, APRIL TERM, 1826. 





SIMONDS, ADM’R OF Best, v. BEAUCHAMP, 







i. Where two covenants are independent of, and have no reference to each other, 
the averment of performance of one of them, in a suit upon the other, will be con- 
sidered immaterial, and a plea traversing the performance will be bad on general 
demurrer. 

2. And where A. covenants to convey to B.,by general warranty deed, on a day cer 
tain, and B. at the same time executes his obligation to pay A. the purchase money 
on the day na:ned for the making of the deed, the instruments not referring t 
each other, the failure to pay the money by B. cannot be pleaded in bar to the ac: 
tion of covenant. 

3. Parol testimony will not be permitted to control the meaning of a deed. 










APPEAL from St. Charles Circuit Court, on covenants. 






Tompxins, J., delivered the opinion of the Court. 





Beauchamp commenced this action against Best, in his lifetime, on a covenant to 
convey a tract of two hundred and twenty-five acres of land on a day certain. The 
declaration sets out that Best, by his deed, acknowledged to have sold to the sail 
Beauchamp, the plantation on which he (Best) then resided, containing two hundred 
and twenty-five arpents of land, for and in consideration of the sum of ten dollars 
per arpent for the said land, being the sum of two thousand two hundred and fifty 
dollars. The declaration then avers payment, by Beauchamp, of the purchas 
money, and that Best, by his said deed, had covenanted to make Beauchamp a go! 
general warranty deed for said land, on or before the first of January, 1820, unde! 
penalty of $4,500. The defendant traverses the averment of payment, and {0 
(590) second plea says, that Beauchamp executed to him a deed poll, by which } 
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bound himself to pay to him, Best, the sum of $2250. This deed poll was of the 
same date, and became due on the same day with the deed of Best to Beauchamp. 
Best, in his said plea, sets out, that it was agreed between him and Beauchamp, at 
the execution of these two instruments, that the title should be made out to the land, 
as soon as the money should be paid; but this agreement was verbal. The defend- 
ant then denies the payment of the money, or any part thereof. The third plea is 
the same with the second, except that, instead of averring the non-payment of the 
purchase money, by Beauchamp, he avers he was ready and willing, and offered to 
make a general warranty deed to said Beauchamp for the said land, but the said 
Beauchamp would not then, &c., pay the said sum of $2250. 


To each of these pleas there is a general demurrer; and joinder in demurrer, and 
judgment for the plaintiff. To reverse this judgment, this appeal is taken. The 
points for this Cuurt to decide are, whether the averment of payment was material, 
and if so, whether the second and third pleas are good pleas in bar. 


The deed of Best to Beauchamp states, that he, Best, had sold his land to Beau- 
champ, for a given sum, and then he covenants to convey, by deed, on a day fixed. 
This is not like the case stated in Suunders, 320, N. 4, where it is said, if B. covenant 
to pay A. ten pounds for a year’s service, these words make the service a condition 
precedent. Here Best says he has sold his land, for ten dollars per acre, &c., and 
covenants to do another thing, at a futureday. Now it appears, evidently, that he was 
to perform this other thing, viz: to convey, by deed, because he had sold. And the 
presumption is strong, either that he had received his money, or had, by some other 
means, secured it. The Court, then, thinks the averment of payment to Best is im- 
material, and that the plea denying that payment, was properly demurred to, and the 
demurrer well sustained. The second plea seeks to connect the deed poll of Best to 
Beauchamp, with Beauchamp’s deed poll to Best, by covenant, so as to make it ne- 
(591) cessary for Beauchamp to prove the payment of the money, before he can de- 
inand the deed, or damages, for breach of covenant to convey. The authorities cited 
are all cases, where the two writings, to-wit, that held by the plaintiff, and that held 
by the defendant, evidently refer to each other. It seems to the Court, that the two 
writings cannot be so connected, by the averments made in the plea. 


It would be strange perversion of the rules of evidence, were parol evidence to be 
let in to control the meaning of deeds. The intention of parties to a contract, is 
certainly to govern that contract. But where there is an agreement by writing, under 
seal, verbal testimony cannot be resorted to, to give that written agreement a differ- 
ent meaning from what it carries on its face. The two instruments of writing are as 
independent of each other, as language can make them. True, the money is to be 
paid on the same day the land is to be conveyed and so might two writings, exe- 
cuted, one in Europe and the other in Asia, take effect, or require things to be done 
on the same day; and there might be just as much reason for supposing, in the latter 
case, that one thing was to be done before the other, as in the fomer case. The pre- 
sumption is fair, that as the two deeds in no way refer to each other, and especially, 
as the parties each chose to write his obligation on a separate and distinct piece of 
paper, they intended the covenants to be totally independent. Best might loose his 
land by the insolvency of Beauchamp, and Beauchamp might loose his money, if 
Best should be found to have no title to the land; for Best might, too, in time, be 
unable to refund the money he had a for his land. No doubt, each calculated 
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the risk he was to run, and that each proposed to himself advantages from the con- 
struction we are disposed to give their instruments. Best might find it to his interest 
to have the bond of Beauchamp for $2250, unclogged by any condition, and Beav- 
champ might be equally content to have the bond of Best, for a title to be made, at 
all events, on a given day. If such were not their wish, we may reasonably suppose 
they knew how to express their meaning, and would have done it. The reasons for 
sustaining the demurrer to the second plea, are all good for sustaining that to the 
third plea, so far as they go. We do not think it material to give any opinion about 
(592) the sufficiency of the tender of the deed. The opinion of the Court was 
given in the case of Price v. Rector, decided at St. Louis, a case similar to this. 
The judgment is affirmed, with costs. 





Oxser v. SHERIFF OF St. CHARLES COUNTY. 


The act of the Legislature, for “ the relief of debtors and creditors,” does not extend 
to creditors who became s0 after the act was repealed. 


ERROR to the Circuit Court of St. Charles county. 


Tomrkins, J., delivered the opinion of the Court. 


This was a motion, made in the Circuit Court of St. Charles county, to compel the 
Sheriff to make a deed to Ober. From the evidence reserved in the exceptions, it 
appears that the land which he required to be conveyed by the deed, had been pur- 
chased at a sale, under execution, in October, 1821, by Shaw and Machatt, and that 
Ober, in March, 1822, became a creditor of Shade and Ash, to whom the land ap- 
pears to have belonged, previous to the sale under execution, and that, on the 14th 
October, 1824, Ober paid into the hands of the Sheriff the purchase money paid by 
Shaw and Machatt, and ten per centum per year interest thereon, and claimed the 
land to be conveyed to himself. Several points have been made by the counsel for 
the Sheriff, which, though they might, in another cause, be material, the Court does 
not think proper to notice here. It is sufficient to say, that on 11th January, 1822, 
the act, entitled an act for the relief of debtors and creditors, was repealed, long be- 
fore Ober paid this money to the Sheriff, for the use of Shaw and Machatt, and be- 
fore Ober became a judgment creditor. The repealing act provides, that nothing 
therein contained shall be construed to render invalid, any proceedings had, under 
the repealed act, before the repealing act. The counsel for Ober contends, that the 
act repealed is remedial; but, though it be so, we are not to feign that the ect 
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of Ober was done before the repeal, when it appears on record to be done after- 


wards. 
Let the judgment of the Circuit Court be affirmed. 





(593) Eckert v. Heap. 


1. In pleading an act of the Legislature, the title thereof need not be set forth. 

2. Though the title need not be recited, yet, if a party seeking toavail himself of the 
provisions of an act, refers to it only by its title, the title becomes material, and 
must be recited correctly, not tothe very letter, butso that there be no material 
departure ; and the misrecital of a matter that need not to have been stated, is not 
material. a 

3. The Circuit Court has no power toenter up judgment for costs against a prosecu- 


tor who is merely security for costs, and liable upon his bond. 


ON WRIT OF ERROR from St. Charles Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of debt, brought in the name of the county of St. Charles, 
against the defendant in error, before a Justice of the Peace, for certain penalties in- 
curred for keeping a ferry across the Missouri river without license. Judgment was 
rendered by the Justice against the defendant in error for eighty dollars ; from which 
the defendant in error appealed to the Circuit Court, where, upon motion of the de- 
fendant’s counsel, it was ruled by the Court, that the prosecutor file security for 
costs, or, in default thereof, the suit be dismissed. And thereupon, the plaintiff in 
error gave and became the security required. On the trial in the Circuit Court, the 
counsel for the defendant in error moved the Court to instruct the jury, that the 
plaintiff could not sustain his action under the statute of the Legislature of Missouri, 
entitled, ““ An aet regulating ferries,” the summons purporting to demand the penal- 
ties given by an act entitled, “ An Act to regulate ferries,” which instruction was 
given and excepted to. The jury found for the defendant in error, and thereupon the 
Court gave judgment against the prosecutor, who is plaintiff in error, and brings here 
his writ of error to reverse that judgment. 

The only point relied on by the defendant in error is, that the title of the act by 
which the penalties are claimed or incurred, was misrecited. 

The summons issued by the Justice is in due form, and requires the defendant in 
error, on a day named therein, to answer the county of St. Charles in an action of 
debt, grounded on the act of the General Assembly, entitled, an act to regulate fer- 
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(594) ries, approved the 18th day of December, in the year 1824, for the penalties 
incurred by said Head for keeping a ferry at the town of St. Charles, across the Mis. 
souri river, and demanding and receiving pay for crossing sundry persons at said fer- 
ry; the said Head not having first obtained a license for keeping said ferry, to-wit: 
on the 18th day of March, 1825, on the 12th day of March, 1825, on the 15th day of , 
March, 1825, and on the 17th day of March, 1825; twenty dollars for each of said 
days, making together the sum of eighty dollars, given, &c. 

Various authorities have been cited, on the subject of recitals and misrecitals, which 
need not be examined in detail. The principles to be decided from all the doctrine 
on the subject at this day, is, that the title is no part of the act, and need not be re- 
cited ; that more nicety or precision is required in reciting the provision or body of 
an act, than in reciting the title; that the misrecital, to be fatal, must be of some 
inaterial part of the statute. 

But though the title of an act need not be recited, yet if the party, seeking to avail 
himself of the provisions of an act, refer to it merely by its title, he thereby makes 
the title material, and must recite it correctly, not, perhaps, to every letter and half 
letter, as some have held, but so that there be no material departure from the sense 
or sound. Whether the misrecital complained of, would, under such circumstances, 
be fatal, need not now be decided, since the summons would be as good, without the 
title given to the act, as it would be withit, were it correctly entitled. The misrecital 
is of a matter that need not have been stated, and as it stands, is clearly surplusage. 
The Circuit Court erred, therefore, in the instructions given to the jury. The opin- 
ion of the Court upon this poiat might make it necessary to decide the other point 
relied on by the counsel for the plaintiff in error, (i. e.,) that the Circuit Court had 
no power to enter up judgment against the plaintiff in error, who was merely a secu- 
rity for costs of suit, and responsible upon his bond, agreeably to the provisions of 
an act of the General Assembly of the State of Missouri, entitled, “ An Act con- 
cerning costs,” &c. But this Court, feeling clear that the law is with the plaintiff 
(595) on this point also, would, on that ground alone, reverse the judgment of the 
Circuit Court. 

Let the judgment of the Circuit Court be, therefore, reversed, with costs, and the 
cause remanded to be proceeded in conformably to this opinion. 
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JAMES, TO THE USE oF STEWART, v. RoBINsON. 


:, On an appeal from a Justice of the Peace, where the appeal was prayed for on the 
day of trial, but not taken, and the bond not entered into within the twenty days — 
required by law, the Circuit Court cannot hear evidence as to the reason why the 
appeal was not taken in proper time, but must dismiss the appeal. 

2, Where A. makes his note or due bill to B., for the payment of a.sum of money at 
a certain time, and the instrument contains the following words: “that being the 
time the note signed to me on H. Hight is due, it isalso observed, that the aforesaid 
sum is to be paid out of the amount arising from Hight’s note, signed to me by 
said B., and I bind myself to collect the money of H. Hight as soon as practica- 
ble ’’—held, that the note is unconditional. 


ON WRIT OF ERROR from the Lincoln Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action commenced by the plaintiff in error against the defendant in 
error, before a Justice of the Peace, in which the plaintiff recovered a judgment, 
from which the defendant prayed an appeal on the day of trial to the Circuit Court; 


which, for causes stated in the record, (but which need not be here enumerated, ) was 
not taken until after the expiration of the time prescribed in the statute for the taking 
ippeals. In the Circuit Court a motion was made to dismiss the appeal, which was 
overruled ; and on the trial in said Court, the plaintiff offered in evidence to support 
his written statement or cause of action, which was in the following words: “ State 
of Missouri, county of Lincoln, and township of Bedford, ss.—Phineas James, who 
ies to the use of Abraham Stewart, complains of William H. Robinson, for this: 
that the said William H. Robinson heretofore, to wit, on the twenty-third day of 
596) December, in the year of our Lord one thousand eight hundred and nineteen, 

wit, at the township and county aforesaid, by his certain deed of that date, ac- 
knowledged to be due from him to the said Phineas the sum of thirty-eight dollars, 
ind that the same should be paid on the twenty-third day of January, in the year of 
ur Lord eighteen hundred and twenty, and that, although often requested, he has 
never paid said sum of money to said Phineas,” &c. A paper, in the words and fig- 
res following, to wit: ‘*Due Phineas James thirty-eight dollars, to be paid the 
twenty-third January, eighteen hundred and twenty, that being the time the note he 
‘igned to me on Henry Hight is due. It is also observed that the aforesaid sum is to 
be paid out of the amount arising from Hight’s note, signed to me by said James, 
and I bind myself to collect the money of Henry Hight as soon as practicable. 
Given under my hand and seal this twenty-third day of December, 1819. (Signed,) 
WILLIAM H. ROBINSON, [seat,]” was offered in evidence. 

To the reading of which paper in evidence the defendant objected, and his objec- 
tion was sustained by the Court, and the evidence excluded. Thereupon there was 
averdict and judgment for the defendant, to reverse which judgment the plaintiff in 
error prosecutes this writ. For the Peet in error two pointsare relied on: First, 
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that the Circuit Court erred in overruling the motion to dismiss the appeal ; and 
second, that the Circuit Court erred in refusing the paper offered in evidence to the 
jury in support of the statement and cause of action, as set forth by the plaintiff. 
For the defendant it is contended, that evidence taken in the Circuit Court, on the 
motion to dismiss the appeal, shows a good and sufficient reason why the appeal was 
not taken, and the recognizance entered into within the period prescribed by law, 
and would have furnished good grounds for a mandamus to the Justice, to compel 
him to do precisely what he had done ; and that having done right, the reasons, right 
or wrong, upon which he acted are not to be inquired into, nor the act to be rescind. 
ed. To this it may be answered, that the mode of correcting the errors that may 
be committed by Justices of the Peace, is clearly defined by law. It may be that 
(597) the Justice of the Peace erred in this case before the Court, but the mode 
adopted by the Circuit Court to establish the fact, is unknown to the law. As the 
cause was presented, the Court had no power but to dismiss the appeal, because ii 
was not taken within.twenfy dlays‘afler the judgment was rendered by the Justice. 
If the fact be that the appeal (w 1ich was prayed for on the day of trial) was refused 
for any insufficient reason, the proper remedy was by mandamus, to compel the Ju:- 
tice to do his duty, and testimony brought into that Court in any other way, is, in 
the opinion of this Court, inadmissable. On the second point it is contended by the 
plaintiff’s counsel, that the cause of action is founded on a single bill obligatory fo: 
the uncondittonal payment of a sum of money. The defendant’s counsel thinks the 
obligation to pay is incurred only on the collection of money from Hight. As the 
Court thinks the cause was not properly before the Circuit Court, it is not material 


that this Court should decide on the legal import of the writing, but as it may affect 
the future conduct of the parties, we will say that we think the promise to pay is 
unconditional, and that the maker is bound to pay on the day mentioned in the 
writing. 

The judgment of the Circuit Court is reversed, and the cause directed to be ser’ 
back that Court; and it is the opinion of this Court that the case be dismissed fron 
the docket of the Circuit Court, and the plaintiff allowed his costs. 
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(598) McCtenticks v. Bryant, Fourt ann SuMMERs. 


1. Public agents may bind themselves, if they use fit and apt words for that purpose ;. 
and if they transcend their authority, they become personally bound. The rule 
being that they are personally liable if the government be not liable. (Note a.) 

2, When, by an act of the Legislature, certain persons are appointed commissioners 
to locate a seat of justice, to lay off a.town and sell the lots, and apply the proceeds 
to the building of a Jail, &c., if they promise to pay for the building of the Jail be- 
fore the money for the lots is made, they are personally liable, and the county is 


not bound. 
pBVAR’ 
APPEAL from Montg&e e ircuit Conk 
M’Girk, C, J., delivered the opinion of thy BAW tee 


This was an action of debt, brought by M§Clenticks against defendgnts, on a bond 


forthe payment of asum of money. The cc hEIDRARY this bond, and 
oyer is craved and given. The bond is in thé& Pra to wit : e, the Commis- 


sioners for the sale of lots in the town of Pinch To pay, or cause to be 
paid, to Thomas and Robert McClenticks, or their mh on or before the first day 
of March next, the sum of thirteen hundred and twenty dollars, which we owe to 
them for building a Jail in the town of Pinckney. Witness our hands and seals, &c. 
Signed, DAVID BRYANT, ANDREW FOURT, MOSES SUMMERS.” 

The defendants plead, first, non est factum ; secondly, fraud generally ;. and third- 
ly, a special plea in bar. On the first and second pleas issues were joined, and they 
remain yet undisposed of. The special plea in bar set out, that the said defendants 
were, by the act establishing the county of Montgomery, appointed. Commissioners 
of the Court House and Jail for the said county, and states, that, by said act, they 
had full power to point out and fix upon the most suitable place thereon to erect a 
Court House and Jail, and that the place so settled should be:the permanent seat of 
justice for said'county. That the said Commissioners were authorized by said act to 
purchase, or receive a donation of land to them, for the use of the county,. for a 
county seat of justice ; that they were authorized to lay off said land. into,lots, and 
(599) sell said lots for ready money, or on a credit of not exceeding twelve months, 
as they should deem proper ; and that they should apply the proceeds first to the 
building of a sufficient Jail, and the remainder, if’ any, to. build a Court House. 
That they did buy a tract of land, laid it off into lots, and sold the same on credit ; 
that they, in pursuance of saidact, let the. building of a-Jail to the lowest bidder ; 
and that plaintiffs were the lowest bidders, and that they gave their obligation to 
build said Jail ; and that the said defendants, for building said Jail, gave their obli- 
gation sued on, and for no other purpose or consideration whatever ;: and that they 
gave said bill single obligatory for and on behalf of said county, in their public ca- 
pacity, as Commissioners as aforesaid, and not otherwise. It is. also. alledged, that 
they had not at any“time since the said contract was made, nor before, any of the 
money arising from the sale of said lots to. pay said demand. There are several 
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pleas of like nature, all the substance of which is condensed within statement 
above. To these pleas there are replications, all of which are demurred to by the 
defendants ; the demurrers were sustained, and judgment for defendants ; to reverse 
which, the case is brought here. The sustaining these demurrers is complained of 
as error. These replications are clearly bad; but then it behooves the defendants to 
have good pleas, otherwise they cannot have judgment. The whole question then is 
thrown back on the nature of this instrument of writing sued on, whether it was 
lawfully given by public agents acting in pursuance of their authority. Public 
agents may bind themselves, if they think fit to do so, and do it by using apt words 
to that effect. They may bind themselves, if they make a contract beyond their 
authority. This Court is unanimous on the point, that the defendants are liable, and 
on this plain ground, that the Commissioners had no power, as Commissioners, to 
bind the county, and that the county is not, nor can be by the Commissioners, bound 
to pay said debt. The fourth section of said act provides, that the land acquired 
shall be by the Commissioners laid off into lots; that they shall, under the direction 
of the Commissioners, be sold for ready money, or on a credit not to exceed twelve 
(600) months; and that, when the purchase money is paid, and not before, the 
Commissioners shall make title tc the purchaser, and the proceeds of such sale shall 
be then applied, after paying for the land, first to the building of a Jail, and then, if 
any surplus, to the building of a Court House. The true and apparent construction 
of this act is, that the Commissioners are not required to let out the building a 
Jail, till they have received the money for the lots, because, before that time, there 
can be no proceeds. If we take it, then, that the Commissioners obeyed the act, 
they had the money when they let the Jail; and if they had it not, they ought to have 
had it, and builders had a clear right to expect the fact was so, for so was the law; 
and if they had it not, it was their own folly to make a premature contract; and the 
law no where authorizes them to pledge the faith of the county. Their funds were 
limited and special, and their authority to build founded on the fact of proceeds being 
in their hands in amount sufficient to build a Jail. It is, therefore, clear, that the de- 
fendants have made the contract their own. They have made it their own, because 
they have exceeded their authority ; and secondly, because they have used apt words 
to bind themselves. The case of Hudson v. Dexter, 1 Cranch, 345, has been cited and 
relied on as most strong to prove the defendants are not liable. In that case the 
question was, whether Dexter or the Government was liable; and the Court held 
the Government was liable and not Dexter, and the great leading rule is, that if the 
defendant is not liable the government is. Now, in this case, there can be no pre- 
tence that the county is liable. Dexter was warranted by law, and the exigency 
growing out of the operation of the law, to rent a house when he did so. But here, 
there was no such exigency. They were not required to proceed with the Jail at all, 
till they were in possession of the funds, and having done so, they made the contract 
entirely their own, if they have used apt words to create a contract. That the 
words are apt, to create a contract, there can be no doubt. The words are, that 
“we, the Commissioners for the Court House and Jail of Pinckney, promise to 
(601) pay, &c., which sum we owe to them for building a Jail.” They say they 
owe for building a Jail; here is a clear contract to pay. The words are apt to charge 
them as Commissioners, if they had power in that capacity to deal in credit ; but we 
have shown they could not in that capacity deal in credit, and having done so, they 
bound their own credit, and none else. The word Commissioners, here, makes no 
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difference. It is true, it shows clearly who they were who made the contract, but it 
does not alter or enlarge their power; and the word has no more effect in this case 
than the word gentleman would, if it had been used. 

Upon this view of the case, the judgment is reversed, and the cause remanded for 
the trial of the issue yet undisposed of. 





(a.) See McDonald v. Franklin co., 2 Mo. R., p. 217. 
Ruggles v. Washington co.,3 “ 496. 





SARGENT v. SHARP AND CALLAHAN. 


1, Where an appeal from a Justice of the Peace is prayed for by one of two defend- 
ants, but the recognizance is entered into by both, the appeal is well taken. 

2, When a Justice signs his name to an appeal bond, in the character of Justice, it is 
not necessary that the words “ test,” or “witness, ? should be prefixed. 


ON WRIT OF ERROR from the Montgomery Circuit Court. 
Wash, J., delivered the opinion of the Court. 


This was an action for work and labor, commenced before a Justice of the Peace, 
by the plaintiff in error against the defendants in error, in which the plaintiff recov- 
ered judgment; from which the defendants appealed to the Circuit Court, where, 
upon submission to the Court without the intervention of a jury, judgment was ren- 
dered for the defendants ; to reverse which the plaintiff prosecutes this writ. Two 
motions were made in the Circuit Court: First, to strike the cause from the docket ; 
(602) and second, to dismiss the appeal; both of which were overruled by the 
Court; in which, it is contended, the Circuit Court erred. Two exceptions are taken 
to the record, upon which it is insisted the Court below ought to have sustained the 
motions: First, that the appeal appears to be taken by one only of the defendants ; 
second, that the recognizance is defective in not being properly tested by the Justice. 
The record states, in substance, that on the day of trial an appeal was prayed for by 
one of the defendants, B. Sharp, which was granted ; and shows that on the same 
day, both of the defendants entered into a recognizance, conditioned that they should 
prosecute their appeal. The defendants could not have evidenced their desire to 
appeal in a more clear, direct, and unequivocal manner, than by entering into the 
tecognizance. The appeal was therefore properly taken and allowed, and the Circuit 
Court did right in refusing to dismiss it, for that reason. On the second point it is 
insisted that the recognizance is defective. It is not termed a recognizance, but a 
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bond, by the Justice, and the name of the Justice is written in his character as Jus- 
tice, on the left side of the page, where persons who attest the execution of instru- 
ments usually sign their names, without using the words “test,” or “ witness,” or 
“signed in the presence of,” &c., or any such words on the face of the recognizance 
itself. Yet the instrument which is styled a bond by the Justice, is a recognizance, 
in the precise terms of the statute, and in the entries upon the Justice’s record, it is 
evidenced that the recognizance was attested by the Justice, and in season 3 his name 
in his official character could have been subscribed, as it is for no other purpose than 
to test the execution of the recognizance. The proceedings before Justices of the 
Peace are never very formal, nor is it expected or required that they should be so. 
Had both of the defendants in person, and at the same instant, and in the same words, 
prayed an appeal, it is hardly to be expected that the Justice would have recorded a 
fact as unnecessary as novel. ‘The record, taken together, states enough to satisfy 
this Court that the Circuit Court did right in refusing to dismiss the appeal, or to 
strike the cause from the docket. 

Its judgment must, therefore, be affirmed with costs. 

























(603) Easton v. COLLIER, IMPLEADED WITH Roppins. 





1. In an action on a recognizance of bail, an issue found that the principal, before the 
return of any execution in the case, and while an execution was in the hands of the 
Sheriff, offered and was going to surrender himself in discharge of his bail, but 
the plaintiff, in order to charge the bail, fraudulently prevented the principal from 
thus surrendering himself, is immaterial. 

2. An action ona bail bond is not local, but may be brought in any county where the 

bail may reside. 












APPEAL from Circuit Court of St. Charles. 





Tompxins, J., delivered the opinion of the Court. 


This cause, at the April term of this Court, in 1824, was sent back to the Circuit 
Court of St. Charles county, the judgment of that Court being reversed. The Cir- 
cuit Court permitted the verdict of the jury, found before the reversal of its judgment, 
to be amended, and entered up a new judgment, nunc pro twnc, for the defendant in 
that Court, un the verdict so amended. The plaintiff moved the Court to enter up 
judgment for himself, non obstante veredicto, which the Court refused to do. The 
finding of the jury is in these words: “that after the recovery of the judgment, as 
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in the said second count of the plaintiff’s declaration is mentioned, and before the 
return of any execution thereof against the said Prospect K. Robbins, and whilst a 
writ of execution was in the hands of the Sheriff of said county, to wit, on the first 
day of April, 1821, the said Robbins offered and was going to surrender his body to 
said Sheriff in execution, according to the form and effect of said recognizance, and 
in discharge of his said bail, and the said Rufus Easton, in order to fix and charge 
the said bail, then and there fraudulently requested the said Robbins not to surrender 
himself thereon, and assured him that his only object in taking out execution, was 
to continue the same, so as to prevent the necessity of reviving the same judgment 
by sci. fa. to wit, at, &c.; by means of which said request and representations, the 
said Robbins was then and there prevented from surrendering himself as aforesaid, 
(604) in manner and form as the said George hath above, in his said plea alledged.” 
In the opinion of the Court, the issue found is immaterial ; and for the reasons, see 
the opinion of Judge M’Grrx, delivered in this case, on the plea here found true, at 
the April term of 1824; the other members of this Court agreeing with him in opin- 
ion, it is not deemed necessary to say any thing more about this verdict. On the 
other points, made by the counsel of Collier, to wit, that the action was brought in 
the wrong county, and the discharge of Robbins, under the act passed for the benefit 
of insolvent debtors, the Court has not been induced by argument to depart from the 
decisions heretofore made, between the same parties, in this Court in similar cases. 
The case of Grove Cook and Callaway, decided in this Court in October, 1825, is 
not in point. In that case, the land on which the trespasses were charged to have 


been committed was not described in any manner whatever, and by the statute, (see 
Geyer’s Digest, page 422,) the action must be brought (when before a Justice of the 
Peace) in the township where the defendant resides. 

The judgment of the Circuit Court is reversed, and as this Court can see no reason 
why the cause should be sent back to the Circuit Court, it will enter up such judg- 
ment for the plaintiff, non obstante veredicto, as the Circuit Court ought to have en- 


tered, 








Decisions of the Supreme Court of Missouri, 







ST. LOUIS DISTRICT, MAY TERM, 1826. 














SrroTHErR v. THE STATE. 





Circuit Courts have no power to suspend Attorneys for any definite time; and can 
order suspensions only where, in the opinion of the Court, the name of the Attor- 
ney should be stricken from the roll. (Note a.) 










ON ERROR from the Circuit Court. 





M’Grrx, C. J., delivered the opinion of the Court. 





The case appears to be, that the Circuit Court imposed two fines on the plaintiff in 
error, for contempts of Court, and afterwards suspended him from practice in the 
Circuit Court, for the county of St. Louis, for six months. 

It is insisted by the plaintiff, that the Circuit Court has no power to impose a fine 
fora contempt. This Court is of a different opinion; the proceeding of the Cour 
as to fines, is well enough. 

It appears by the record, that the Court admonished the plaintiff, who was an At- 
torney, engaged in the trial of a cause before the Court, and that the Court admon- 
ished him for his frequent interruptions of the counsel of the opposite side, while 
speaking ; upon which the plaintiff “demanded, in a contumacious manner, that his 
name be stricken from the roll of practising Attorneys, and as he left the bar, and in 
the hearing of the Court, uttered threatening language, to-wit: that he would settle 
(606) the matter with him, out of doors. The Court doth, therefore, order and di- 
rect, that the said George F. Strother be suspended from the practice of the law ip 
the Circuit Court for the county of St. Louis, for and during the term of six months 
from this day.” 

The sixth section of the act of 18th December, 1824, provides, that the Suprem¢ 
Court shall have power to strike from the rolls, any Attorney, guilty of contempt, 
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mal practice, &c. The seventh section provides, that the Circuit Court shall have 
power to suspend from practice, any Attorney guilty of any misconduct, which, in 
the opinion of the Court, issuch as to justify his being stricken from the rolls; and 
in case of the suspension of any Attorney, as aforesaid, the cause of suspension shall 
be stated in the order for suspension, and a copy thereof shall be sent to the Supreme 
Court, &c. 

This order of suspension, as it appears on the record, is wrong, in two respects ; 
first, the Court can only suspend, when it is its opinion, that the Attorney be stricken 
from the roll; nosuch opinion is given here, but the Court seems to be of a contrary 
opinion; for it seems to think a suspension for six months, is all the Attorney ought 
to be punished. It is also wrong in this, that it is for six months, when it should have 
heen indefinite. As to the point, whether a writ of error will lie in a case like this, 
we think it will. 

The judgment of the Court below is reversed, as to the suspension, and affirmed, 
as to the fiaes. The cause is sent back to the Circuit Court, and it is ordered, that 
aid Strother be restored to his privilege to practice law in that Court. 


(a.) See The State v. Watkins, 3 Mo. R., p. 4803; The State ». Foreman, 3 Mo. 
R., p. 602. 


607) Recror anp KENNERLY v. Circurr Court ror Sr. Louis counry. 


A motion by appellee, to dismisss the appeal, is a waiver of notice of the appeal. 
(Note a.) 


ON RULE to show cause why a mandamus should not be granted, to have the cause 
reinstated on the docket, &c. 


M’Grrk, C. J., delivered the opinion of the Court. 


The plaintiffs were sued before a Justice of the Peace, and had judgment rendered 
against them, in favor of John Keesacker, from which judgment they appealed to the 
Circuit Court. At the trial of the cause in the Circuit Court, the appellee appeared, 
and moved to have the appeal dismissed, for an informality in the appeal bond. The 
Court adjudged the bond a good one, and overruled the motion made by the appel- 
lee, but the Court thereupon required the appellants to prove, that due notice had 
been given to the appellee of the appeal, and for want of such proof, d'smissed 
the appeal; to reinstate which, the plaintiffs have prayed for a mandamus. A 
rule to show cause was served on the Circuit Court, at its last July term, to 
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which, on behalf of said Court, there has been no return or appearance. The 
only question presented for the consideration of this Court, is, whether the ap- 
pearance of the appellee, in his motion to dismiss the appeal, was such an appearance 
as to preclude him from objecting to the want of notice, which must, in the opinion 
of this Court, be answered in the affirmative. The appearance of a party to any 
regular steps in the progress of a cause, must be taken as an acknowledgment or 
waiver of notice that such cause was about to be prosecuted. The only object of 
notice is to enable the party to come in prepared to defend himself, or resist the 
measure proposed to be laken, and to enable him tombe prepared. Tie notice in every 
case (according to the circumstances and objects) should be reasonable, or such as 
the law, in the particular case, may prescribe. Should it be otherwise, the party 
(608) appearing may object for that cause. But a party may waive notice, and im- 
pliedly, as well as expressly, consent to appear to tie subject matter of the suit or 
motion; and in the case in Court, the conduct of the appellee is equivalent to an 
acknowledgment or waiver of notice. 

Let the cause, therefore, be remanded to the Circuit Court, who is hereby com- 
manded to reinstate the appeal of the plaintitls, and to proceed therein in conformity 
with this opinion. 


(a.) See Hempstead rv. Darby, 2 Mo. R., p. 253; Bonney v. Baldwin & Spencer, 
3 Mo. R., p. 49. 


CATICHE AND OTHERS v. THE Circuit Court or Str. Lovis county. 


1. Upon petition to sue for freedom, no evilence can be admitted on the part of the 
claimant. 

2. An order, made after verdict, “ that the plaintiff have full benefit of the verdict 
by the jurors found,” is not a legal judgment, and is no bar. 

3. A master cannot iustitute suit against his siave. 


Tompxins, J., delivered the opinion of the Court. 


At the March term of the year 1825, the plaintiffs applied to the Circuit Court of 
St. Louis county, 1t leave to sue in that Court, as paupers, for their freedom. This 
leave being refused, at the last term of this Court, a writ of mandamus was ordered 
to the Circuit Court, commanding it to admit the plaintiffs, or to show cause. The 
plaintiffs now demand a peremptory mandamus on account of the insufficiency of 
he return of the Circuit Court to the writ of this Court. The Cireuit Court re- 
turned, that the prayer of the plaintiffs was refused, because “it appeared by the 
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records of the general Court of and for the Territory of Louisiana, that by a verdict 
and judgment rendered in said Court, on 6th June, 1806, the absolute slavery of said 
petitioners was established.” 

The petitioners, plaintifis in this Court, claimed their freedom as descendants from 
an Indian woman, and set up no claim to freedom, of a date later than said judgment. 

(609) The plaintiffs contend, first, that the Court could not, agreably to law, receive 
evidence against them, on their application to sue ; secondly, that the said judgment 
will be found to be void. ‘ 

‘The statute provides, that any person held in slavery, may petition the Circuit 
Court, praying to be permitted to sue, as a poor person, and stating the grounds on 
which the claim to freedom is founded; and if, in the opinion of the Court, the peti- 
tion contains sufficient matter to authorize their interference, the Court shall award 
the necessary process to bring the cause before them: see Geyer’s Digest, p. 210. 
The law then provides, that the petitioner shall have counsel, and liberty of access to 
such counsel; and aiso, for the security of the person of the petitioner, in case it 
shall appear, that any undue means are about to be used to frustrate the object of the 
law. It is plain, that if the claimant of the slave were, on this application, to be 
permitted to come in, and disprove the matter contained in petition, and thereby pre- 
vent the institution of a suit, that every object of the law is defeated ; for the appli- 
cant has neither counsel nor testimony, and having no means to procure either, may 
be removed from the jurisdiction of the Court. 

But were the Court bound to admit every petitioner to sue, endless vexation 
would be the consequence. A person against whom judgment had been ren- 
dered, might, in the next moment, present his petition to be permitted to sue for 
the same cause. 

This is an extreme case, and not a probable one; but were such a case to occur, 
we should not hesitate to say, that the Court should refuse the permission to sue; for 
the parties to the suit, being in Court, might move for a new trial, or do any act to 
render null the judgment, which might lawfully be done, and the Court may reasona- 
bly be presumed to know its own records, even for years after the rendition of judg- 
ment. But we are not willing to admit, that the Circuit Court has a right to resort 
to the records of another Court, for evidence in such a case. It might not be neces- 
sary to proceed farther, in investigating this matter ; but a desire to know the opin- 
(610) ion of the Court, as to the effect of the judgment alledged to have been ren- 
dered by the general Court, in 1806, has been expressed, and as we believe that it will 
be convenient to both the plaintiffs in this motion, and the persons claiming them as 
slaves, to have an expression of that opinion, we do not hesitate to express it,—a 
matter which, to us, appears very plain. From the transcript of the record of the 
general Court, produced here to support the return of the Circuit Court, it appears, 
that on 9th May, 1806, Joseph Tayon moved the General Court for a warrant to ap- 
prehend Celeste, Antoine, Paul, Sophia, Margarette, daughter of Celeste, Catiche, 
Carmelite, Mazelite, La Couture, Zabelite, and another named Antoine, who, by said 
Tayon, were alledged to be his slaves, and running at large, in the district of St. 
Charles. The Court then gives an opinion, “ that in those cases where slaves may 
be claimed, and not heretofore decided upon by the Court, that a petition may be 
presented, supported by affidavit, and that, thereupon, a warrant may issue for the 
before mentioned slaves, and that the claimant file security in this Court, in the sum 
of four thousand dollars, conditioned to keep the said slaves subject to the order of 
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this Court, upon investigation. Where one has been declared free, the petition must 
be made by some claimant not a party to the former claim, and that the petition be 
supported by the affidavit of disinterested persons.” The opinion makes some fur- 
ther provision for the last mentioned case, which is not material to notice in this case 
further than to observe, that on the same transcript it appears, that one of the per- 
sons named by Tayon in his motion, was set free from the custody of Pierre Chon- 
teau, and immediately claimed by Tayon. It appears that Tayon filed a petition, 
supported by affidavit, in which he claimed the persons above mentioned, as we sup- 
pose. The petition is not set out. An attorney appears for the reputed slaves, and 
demands a jury. A jury is summoned, and they find a verdict in these words; “ we 
of the jury do find, that the persons claimed by the petitioner as slaves, are really 
slaves, the property of the plaintiff, and so we find for the said plaintiff, the said per- 
(611) sons in the two petitions mentioned as slaves.” It appears from the transcript, 
that there was a motion for a new trial. and one in arrest of judgment, both of which 
were overruled. After overruling the motion for a new trial, the Court made an or- 
der, that the plaintiff have the full benefit of his verdict, by the jurors between the 
parties aforesaid found. After overruling the motion inarrest of judgment, the Court 
again orders, that the plaintiff do have the full benefit of the verdict and of the judg- 
ment heretofore given. It is our opinion, that no judgment has been given. Itis 
not sufficient to say, that the plaintiff have the benefit of his verdict; it was the duty 
of the Court to enter up a judgment which would show what benefit the plaintiff 
was to derive from his verdict. It is in vain that it is urged, this is a mere clerical 
omission. ‘The entry of a proper judgment is not always an easy matter: sometimes 
judgment is properly entered for the defendant, when the verdict is for the plaintiff, 
and vice versa. 

The Courts will always suffer parties to attend to the entry of judgments in their 
favor, and it is expected they will be more vigilant in seeing the record properly 
made up than the Court possibly can be. But it has been urged that the verdict is a 
bar; and Fuller v. Mulliner, 2 Johnson, 181, has been cited. In that case it was de- 
cided, that a verdict obtained before a Justice of the Peace, was a bar to another 
action for the same cause, although the Justice had neglected to enter up judgment 
on the verdict; because, by the laws of New York, he had no power to arrest a 
judgment, or grant a new trial, and because, said the Court, we overlook matters of 
form and regard proceedings before Justices of the Peace according to the merits. 
But even were there a judgment entered up, in due form of law, we should hesitate 
to allow it any effect. That the Court had jurisdiction of the question of freedom or 
slavery, there can be no dispute ; but whether it ever took jurisdiction of the par- 
ticular case, is the question here. A warrant was prayed by Tayon to arrest his 
runaway slaves, said to be in the District of St. Charles, and a warrant was issued 
(612) under the hands and seals of the two Judges in term time. The act of the 
Governor and Judges, then legislators for the District of Louisiana, for establishing 
Courts of Judicature, section 10th, provides “ that all writs shall run in the name and 
style and of the United States of America, and bear teste in the name of the Chief 
Justice or Presiding Judge, and shall be sealed with the judiciab seal of the said 
Court ;” but it is said that by another law it is provided, that the General Court 
shall have power to direct the writs, summonses, process, and forms, and modes, of 
proceedings to be issued, observed and pursued by the said General Court. This is 
found in the third section of a law passed by the same Governor and Judges, “to 
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regulate the practice of the General Court, upon writs of error, and for other pur- 
poses; and that this process was awarded by the Court while in session. To this 
it may be answered, that the two provisions may very well stand together, and that 
the second by no means repeals the first, although last in order of time. It was still 
necessary that the writ should bear teste in the name of the Presiding Judge, and be 
sealed with the judicial seal of the Court. It was still necessary that the writ should 
show for what purpose those persons were brought into Court. But this writ, if it 
could be called one, commands the Sheriff to take up some runaway slaves, who 
next appear in Court as suitors. The statutory provision relied on, allows the Gen- 
eral Court to make some general provisions to govern legal proceedings ; but in this 
case the plaintiff has called on the Court to be his counsel in a particular case, for 
which the law does not provide. The Court is equally the counsel of both parties, 
and sits to decide between them, not to advise either. Plaintiffs purchase their writs 
as a matter of right, and it is for themselves to see whether they choose the proper 
one. It would be a strange doctrine, and a hard one for the defendant, if the first 
step taken in a cause, and necessarily too taken in his absence, should be supported 
merely because done by order of the Court. The Court order a writ of error to be- 
come a supersedeas, and grant injunctions. But the same Court will, afterwards, on 
more mature deliberation, entertain a different opinion; and in one of these latter 
(613) cases, it may be observed that notice to the opposite party is required. The 
object of the warrant is to cause the slaves to be delivered into the possession of 
Joseph Tayon, and that being done its force its lost. “Phe appearance of those per- 
sons, then, in Court, by attorney, after the return of a warrant of that sort, even had 
they been free persons, and had the warrant been under the judicial seal of the Court, 
every thing done afterwards would have been done without any legal authority, 
and consequently null and void. We have hitherto reasoned as if a master could 
institute a suit against his slave, or one whom he declares that he holds as a slave. 
It is not necessary to decide this point, but we are inclined to think that he cannot 
do it without some statutory provision; for both the civil law and the common law 
seem to be equally positive. Nor, indeed, can we see why a man should sue his 
slave. Wherever slavery exists, the master must necessarily by law be authorized 
to seize his slave, and the humanity of the law provides the means for a person, un- 
justly held in bondage, to sue his oppressor. But that a person held in bondage should 
be compelled to come into Court, and say he is free, and this to be done, too, at the 
instance of a person claiming his services, appears somewhat strange. 
Leta veremptory mandamus go. 





SUPREME COURT OF MISSOURI. 


MaGoon ET AL, v. WHITING. 


1. Where there is evidence relevant to the allegations, it is for the jury to say whether 
it be sufficient. 

2. Mistakes of arbitrators, as to the mode of their appointment, will not vitiate the 
award. 


ERROR from St. Louis Circuit Court. 
M’GrrkK, C. J., delivered the opinion of the Court. 


This was an action of assumpsit on an award. Whiting had judgment in the 
Court below. There are two counts in the declaration. The first sets out a sub- 
(614) mission in writing, and the award thereon. The second sets out a submission 
without writing, and an award thereon. The bill of exceptions shows certain evi- 
dence in the cause, and then the defendant’s counsel prayed the Court to instruct the 
jury that the evidence does not support the declaration, which the Court did. This 
instruction is wrong. The evidence does certainly support the declaration, and it 
was for the jury to say if the evidence is satisfactory. 

One particular point made in the argument of the case was, that it appears by bill 
of exceptions that the written submission was on an instrument not sealed, and the 
arbitrators, in reciting their authority, say they were appointed by bond ; but it was 
proved that the submission given in evidence was the one under which the arbitra- 
tors acted. By this it appears the arbitrators were mistaken, as to the technical name 
of the instrument of appointment. This is not like the case where they mistake the 
extent of their authority. The mistake of the arbitrators, as to the manner of their 
appointment, is not deemed to be material. And it may be farther remarked, tha: 
the second count no where alledges how the appointment was made, whether by 
bond or otherwise; so that we cannot even say how they were appointed. But the 
question still recurs, whether the recital by the arbitrators of the manner of their 
appointment, is at all necessary ; we believe it is not. Itis no part of the award, 
and is no mistake in a material thing. 

The judgment of the Circuit Court is reversed, and sent back for a new trial. 
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(615) JOHNSON v. ROBERTSON. 


Where a judgment, in an action of assumpsit, is for a greater sum than the damages 
claimed, it is error. And in such a case the defendant in error may remit the ex- 
cess in the Supreme Court. (Note a.) 


ERROR from St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, by the endorsee of a bill of exchange against the 
maker. ‘The plaintiff in the Court below had a verdict and judgment ; the cause is 
brought up by a writ of error. The whole of the error assigned appears by a bill of 
exceptions, except one made to the declaration. To first error is a general one. The 
second is, that the damage in the declaration is $1,800, and the judgment is for 
$1,957 21. Third. The declaration is not specific enough. The fourth, fifth, sixth 
and seventh, are on the Court’s refusing to instruct the jury as prayed, and giving 
wrong instructions. The eighth is, that the Court erred in refusing to grant a new 
trial. = 

As to the second error, that the judgment is for a greater sum than the damage laid 
in the declaration. This judgment is erroneous. But then the law on that point is, 
that this Court will let the party remit the excess. See 2 Sellon’s Practice, 408. 

The defendant now offers to remit, which is allowed; but he must pay the costs of 
this writ of error, and this Court will give judgment for the balance, unless the judg- 
ment of the Court is erroneous in other respects. 

The third error is, that the declaration is not specific and certain enough in this, 
that there is no allegation in the declaration, that the bill was presented at the office 
of discount and deposit of the Bank of the United States at Pittsburgh for payment. 
This assignment is a mistake; the thing complained of is found to exist in the 
amended count of the declaration. 

The fourth error is, that the Court erred in refusing the first instruction prayed. 
The instruction prayed is, “that there is no evidence, or no sufficient evidence, to 
(616) prove a presentation of the bill at the place, and on the day, when and where 
the same became payable,” and also that there was “no evidence, or no sufficient 
evidence, of a proper presentation and refusal to pay.” This the Court refused, but 
decided that the evidence was sufficient to prove those matters. It is not the busi- 
siness of the Court to instruct the jury as to the sufficiency of evidence; the refusal 
was, therefore, right ; nor was it error for the Court to decide the evidence was suffi- 
cient, unless, indeed, this decision can be construed into an instruction to the jury. 
But there is nothing on the record which warrants this belief. The decision which 
the Court made is only to be considered as a direct refusal of the prayer. There is 
no error in this. 

The fifth error is, that the Court refused to instruct the jury that a certain deposi- 
tion was not sufficient to a certain purpose. This grows out of the first prayer, and 
we have already said there was no error in refusing so broad a proposition. ; 
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It will be seen by an inspection of the record, that there is no foundation for the 
sixth error assigned. 

The seventh error is of like nature with the sixth, as it will be seen that the 26th 
of April was the day of payment, and not the 27th. 

The eighth error is, that the Court erred in refusing a new trial. Upon a view of 
the pleadings and evidence adduced in the cause, we think the Circuit Court, in re- 
fusing a new trial, exercised its discretion properly. There is no error in this. 

But for the second error assigned, the judgment is reversed, and the plaintiff is 
allowed to remit the excess, and when he does so, judgment will be rendered for the 
defendant in error for $1,800. 


(a.) See Maupin v. Triplett, 5 Mo. R., p. 422. 


(617) Bank oF Missouri v. TEsson. 


Where a debt exists by simple contract, the taking of a covenant, bond, or other 
higher security, extinguishes the debt. (Note a.) 


ERROR from St. Louis Circuit Court. 
M°?GrrK, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by the Bank against Tesson, on a pro- 
missory note, by him made, payable sixty days after date. The first plea is non-as- 
sumpsit. Second plea, that the defendant held their notes to that amount ; demurred 
to, and the demurrer sustained. Third plea, payment. Issues were taken on the 
first and third pleas, and found for defendant. Judgment, in the Court below, for 
defendant. 

The plaintiffs bring their writ of error. It appears, by the record, that after the 
plaintiffs had given in evidence their said note, the defendant gave in evidence a deed 
of mortgage of certain premises to the plaintiffs, and by that mortgage acknowledged 
that he owed the Bank $3,000, the sum in the said note mentioned, to secure which, 
the mortgage was given; and that they then had his note for that amount, which 
might be renewed every sixty days, if the directors thought proper to do so, Tesson 
then, in the condition of the mortgage, expressly covenants to pay said sui of mon- 
ey. It also appears, that the note sued on was renewed in pursuance of the under- 
standing in saidcovenant. The defendant’s counsel then moved the Court to instruct 
the jury that the covenant in said deed extinguished the said note, and effected a 
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merger. The Court so instructed the jury, which instruction is complained of for 
error; and, secondly, the Court refused to grant a new trial. 

As to this last point, there is no error. 

As to the first point, did the Court err in the instruction given? We think not. 
It is well established law, that where there exists a debt by simple contract, the tak- 
ing a covenant, a bond, or higher security, extinguishes the simple contract debt. 
(618) So here, the debt of $3,000 existed when this covenant was made, and it there- 
hy became extinguished. And it is also law, that where a debt or duty exists by cov- 
enant, that the taking a less security, gives no. cause of action on the new security, 
inless, indeed, it amounts to a payment, or effects a satisfaction of the previous debt. 
Here the new note is not pretended to be a payment or satisfaction of the covenant 
debt, but to be an additional security. 

There is no error in the instruction given by the Circuit Court. The judgment is 
affirmed, with costs. 


(a.) See Shaw »v. Barton, 5 Mo. R., p.479. Byrd v. Knighton, 7 Mo. R., p. 444. 


LABEAUME v. DODIER ET AL, 


it iserror for the Circuit Court to instruct the jury that the evidence is not sufficient 
to sustain the action. (Note a.) : 


ERROR from St. Louis Circuit Court. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of trespass, quare clausum fregit, for eutting and carrying 
away timber. The first plea is not guilty ; the second, liberum tenemenium. Both 
pleas are found for the defendant. 

The case appears to be, that Dodier and wife, one of the defendants, some years 
ago, made a deed of a part of a tract of land to L. Labeaume, husband of the plain- 
tiff’ That by that deed the wife relinquished her dower. That afterwards La- 
beaume applied to the Circuit Court, after the death of Dodier, for a division of said 
land, to have his part allotted, which was done. There was testimony of the death 
of Labeaume, and that he, before his death, after said land was divided, exercised 
rights of ownership over that part assigned to him, by cutting wood thereon; that 
before and at his death he devised said land to the plaintiff; that she exercised like 
acts of ownership from time to time, till the trespasses complained of. 

(619) The Court instructed the jury, that the testimony was insufficient to sustain 
the action. 
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This instruction was wrong. It is not the province of a Court to say, testimony 
before a jury is insufficieut to prove a fact in issue. But, furthermore, in this cag 
the widow of Dodier must have been, and in fact was, a party to the petition of La. 
beaume for a division. She was properly a party to the petition and partition; for 
though she might claim no dower in the part of the land claimed by Labeaume, yet 
she had a right to dower in the balance of the tract, and it was her interest to see 
that there was a proper division. With respect to any right she could claim under 
her husband, she is bound by the division, and when the partition was made, Ia. 
beaume, with respect to her rights, accruing under Dodier, and with respect to the 
rights of Dodier’s heirs or privies, this deed, and the partition therein, is possession 
enough. What more could they desire, to enable them to know the extent of the 
right, especially when accompanied by acts of ownership on the part of the plaintiff? 
But with respect to the other defendants, there is no evidence that they ever wer 
in a condition to be bound by the acts of Dodivr. They do not appear to be privies 
with respect to Pelagie Dodier. She is shown to have been properly a party to the 
partition ; but she may explain and show that the party under whom Labeaume 
claims, had nothing in the premises, and then she will stand, as any other person 
would do, who had no share in this transaction. For these reasons, the judgment is 
reversed, and sent back for a new trial. 

With regard to the sufficiency of the notice, or note of it on the transcript of the 
partition, the fact that the Court said notice had been given, isenough. We will 
presume the Court thought the notice good, otherwise it would not have made a de- 
cree. The facts that satisfied the Court on this point, are not necessarily to be put 
on the record. 


(a.) See Hughes v. Ellison, 5 Mo. R., p. 110. 
Morton v. Reed, 6 6c 73. 


(620) PHILIPSON v. MULLANPHY. 


Where a lot and brewery thereon were soll and afterwards lease:l, a malt mill being 
thereon at the time of sale and lease—held, that the machinery of the mill cannot 
be removed by the tenant, although it may be done without injury to the brewery. 
(See ante 609; new ed. 361.) 


ERROR from St. Louis Cireuit Court. 
M’Girkx, C. J., delivered the opinion of the Court. 


Mullanphy, in the Court below, brought his action against Philipson, for a set of 
rollers and a frame set up antl used ina brewery to grind malt for the brewery. 
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The case appears to be, that Joseph and Simon Philipson owned and possessed a 
lot of land, with a brewery thereon; that about the year 1821, they, by deed, sold 
the premises to Mullanphy, and that also about that time, Mullanphy made a lease 
of the land and brewery to Simon Philipson for three years. The lessor, by the 
lease, lets the ground and brewery to the lessee, and, afier describing the ground, 
ays, “on which said lot of ground, hereby demised, is erected a brew house, and 
other buildings for the brewing and making malt liquor, together with the vessels, 
buts, and other articles now being on the said demised premises, and used in the 
brewing business. To have and to hold the same for three years, yielding rent,” &c. 
Then, after many other things, come a covenant, on the part of the lessee, to surren- 
der at the end of the term, which is, that he shall keep in repair and surrender, 
which is in the words and to the effect following: The said Simon doth further 
covenant, promise, and agree to and with the said John Mullanphy, &c., that he, the 
said Simon, do and shall, from time to time, and at all times hereafter, during the 
aid term, well and sufficiently maintain, uphold, and keep, all and singular the build- 
igs on the said lot of ground, together with all the vessels, tubs, fixtures, and other 
articles, now on the said demised premises, and which are used and employed in the 
brewing business, in good order and repair, and the same premises so kept in repair, 
(621) together with the other valuable and lasting improvements, so to be made by 
the said John Mullanphy at the end, or other sooner determination of the said term, 
yield, surrender, and deliver up unto the said John Mullanphy, his heirs and assigns, 
insuch repair. Provided always, that, under the above covenant, the said Simon 
Phil'pson shall not be answerable for any injury or destruction to the said premises, 
which may take place from accident by fire or otherwise ; and that among the uten- 
sils for brewing, aforesaid, it is understood that none shall be surrendered by the said 
Simon Philipson, but those which are fixtures, properly so called, and included in 
the assignment of conveyance heretofore made by the said Simon Philipson to said 
John Mullanphy. 

The assigninent spoken of here, made by Simon Philipson to Mullanphy, is not 
clearly shown: but we will suppose it to be the deed of Joseph and Simon Philipson 
to Mullanphy, whieh is simply a deed of land and the appurtenances, &c.. thereto 
belonging without any mention of a brewery. By the evidence in the cause, it ap- 
pears that about the year 1815 or 16, Simon Philipson sent the rollers in question from 
Philadelphia, to Joseph Philipson in St. Louis, and that Joseph had then on the land 
abrewery ; that he put them up in the brewing establishment for the purpose of 
grinding malt ; that Simon Philipson, when he sent them, made no explanation as to 
the property of them, and that the said rollers were put up in a mill house in a frame, 
which frame was not nailed to any part of the house, but that it was fastened and 
steadied by wedges and braces to some parts of the house, and that the said rollers 
were put in motion hy a shaft from a large wheel, used for a mill in grinding; that 
this shaft went through a partition wall, so that the rollers and frame were in an 
apartment separate from the large wheel, and that the whole was capable of being 
taken away without, in the least, injuring any part of the other machinery. It ap- 
pears, that before these rollers were put up, the malt grinding was done by stone, and 
afterwards by the rollers, though not always so; that they were sent by Simon Phil- 
ipson to Joseph Philipson to be tried, and that they answered well, and have been, 
(622) in Europe, used for fifteen years past, as the best contrivance to grind malt for 
breweries. That when the land was sold to Mullanphy, the said malt mill was then 
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up, and stood and remained with said brewery, and passed from Mullanphy to the 
possession of said Simon with the brewery and premises leased ; that when his lease 
expired, he tuok them away, alledging the said frame and rollers were not properly 
fixtures. The question to be decided is, whether this malt mill is what the law pro- 
perly calls fixtures. It is not a question what fixtures may be removed by a tenant, 
and what not. It is clear that many fixtures may be removed; some for the benefit 
of trade, as where the tenant erects improvements on the land, and during the term 
for the purposes of carrying on trade, he may take them away. But it is not true, 
that where there is a lease of an establishment, erected for the purpose of carrying 
on trade, that the tenant can any more carry away the fixtures he has leased, thanit 
ig true he may pull down and carry away houses of the most permanent nature, 

In the case before the Court, Philipson leased every thing belonging to the brew. 
ery; this mill then belonged to the brewery ; he, therefore, leased it also, and had 
not 2 rigit to carry it away, no matter by whom put there. If it is what the law 
properly denominates a fixture, the question to be considered is, what is a fixture? A 
fixture may be defined to be a thing personal in its nature, but appended to the in- 
heritance, or affixed thereto, so that its separation therefrom would injure or preju- 
dice the inheritance. 3 Bac. 63. If a man erect a furnace in the middle of a floor, 
though it does not depend on any wall, yet it goes to the heir with the land, and not 
to the executor, as achattel; for it is to be esteemed parcel of the house, there 
placed, on purpose by the ancestor, to be carried, as the law would carry it. (J bid.) 
This is the law with respect to heirs and executors. With respect to landlord and 
tenant, the law is, that the tenant may take away many things, which properly are 
fixtures, which he put there for the purposes of carrying on some trade. In these 
cases the lessee is considered as the principal, and the implements of carrying on as 
merely accessary to the trade. 

(623) In this case, the inheritance consisted of land, and a brewery thereon. The 
brewery was the object of the lease, and not the mere land. This malt mill was ne- 
cessary for the enjoyment of the brewery, though it might be enjoyed without it, 
but not so well; it was a part of the milling machine erected on the land for the use 
of the brewery. If aman sell a mill which has a bolt for making flour, he can- 
not, under pretence that it can be severed from the house without injury, take it 
away. It is incident to the principal, yet there nay be a mill without it. 

In the case before the Court, the malt mill was erected in a permanent manner, a 
much so a3 was necessary for its use; it constituted a part of the brewing imple- 
ments ; it was, in fact, a part of the mill belonging to the brewery. It is evident it 
was put there to be enjoyed with the inheritance ; its purpose and use are ascertained 
to be for the better enjoyment of the inheritance. 

It is said this case is like the case of Mullanphy and Hunt, decided at St. Charles. 
This is a mistake. In that case, it did not appear for what purpose the kettle was 
put into the furnace ; it might have been for the most temporary purpose. Beside, 
kettle is a thing personal in its nature ; but a rolling malt mill is no more personal in 
its nature than any other form of mill. The mode of its operation does not make it 
any less a mill. It was most clearly not a moveable mill, to be used every where and 
any where. These rollers performed the office of mill stones. A mill stone, fixed up 
for grinding, cannot be taken by the executor. 3 Bac. 63. And why should the 
rollers that are substituted for them? As well might this man have taken the large 

wheel from which these rollers received motion, under the pretence that he origina'it 
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nade it, or that it could be removed without injuring the walls of the house. In the 
case of cider mills, erected by the tenant, it has been said, the tenant may take them 
away, not because they are not fixtures, but because this sort of fixture is made an 
exception from the general rule in favor of the cider making trade. 

The case in 6 Johnson, p. 5, has been cited and relied onto prove, that a bark mill- 
(624) stone may be taken away asa thing nota fixture. The case was, where A. 
sold land to B., having thereon a tannery aud bark mill, with a stone to grind the 
bark: at the time of the sale the mill stones were verbally excepted from the sale of 
the land, and afterwards a sale of the stone was made to another. This sale of the 
stone was holden good, not on the ground that the mill-stone was not a fixture, but on 
the grouud that a verbal exception of the stone was sufficient to prevent it passing 
with the land. 

Upon the whole of this case, we think it entirely unlike the case at St. Charles, 
of Hunt and Mullanphy, and that the judgment of the Circuit Court ought to be 
afirmed. 





PHILipson vt. MULLANPHY. 
ERROR to St. Louis Circuit Caurt. 


Tomrxins, J., delivered the opinion of the Court. 


In this case a petition for re-hearing is filed, for the following reasons : 


First. That in the view which the Court has taken of the evidence spread on the 
record, in the bill of exceptions, in this case, the Court seems not to have adverted 
to this fact, to-wit: that the frame and rollers were not included in the assign- 
ment of the lot in question, by said Simon Philipson to said defendant ; and it is sug- 
gested that parol testimony cannot be admitted to prove that fact. 


Second. That the Court seems to have mistaken the evidence, in this, that 
in the opinion given, it was stated, that the frame (the frame containing the 
rollers) “was fastened and steadied by wedges and braces to some parts of the 
house ;” whereas, by the evidence, it appears, that the lower frame rested ox 
flags, and the upper frame rested on the lower, and was therein steadied by 
wedges. 

Third. That the Court seems not to have adverted to the fact proved, that the frame 
(625) and rollers were made by the plaintiff, and never ceased to be his distinct 
property, and that he could, at any time, have claimed and recovered them from 
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Joseph Philipson, and, therefore, are not an original component part of said mill or 
brewery. 

First. In answer to the first reason, the Court says, that on a review of the opin. 
ion, it finds the counsel mistaken in a matter of fact. On the second page of the opin- 
ion are these words: “ the assignment spoken of here, made by Simon Philipson to 
John Mullanphy, is not clearly shown, but we will suppose it to be the deed of Jo. 
seph and Simon Philipson to Mullanphy, which is simply a deed of land, and the 
appurtenances, &c., thereto belonging, without any mention of a brewery.” The 
Court did not say, that by this deed the rollers passed to John Mullanphy ; but the 
Court said, that the rollers and frame were leased by John Mullanphy to Simon Phil- 
ipson, it being attached to and constituting a part of the brewery at the time Simon 
accepted the lease. 

Second. The opinion of the Court was made up, after an attentive perusal of the 
evidence contained in the bill of exceptions, and with a full knowledge of the situa- 
tion of the frame in which the rollers were placed. Opinions are written after they 
are formed, and the inaccurate statement of the evidence is to be attributed to the 
weakness of the memory. It may be observed, that the Court did not decide the 
rollers and frames to be fixtures, because they were supposed to be fastened ar 
steadied by wedges and braces to some other part of the house, but for another reaso: 
The Court, in the opinion, did not advert to the case of Cresson and others v. Stout, 
from 17 Johnson, because that case did not aid the plaintiff inerror. In that case, the 
Judge, in his opinion, expressly states, that the machinery in question there became 
personal property by severance, and as such, belonged to the plaintiffs, who owned 
the reality from which it was severed. 

Third. The counsel is mistaken in supposing that the Court did not advert to the 
evidence of the property Simon Philipson once had in the rollers and frame ; but th 
(626) Court is not willing to draw from that evidence, the same conclusions of law. 

The petition is not granted. 
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ST. LOUIS DISTRICT, MAY TERM, 1826. 


LiITTLE’s ADMINISTRATOR v. CHAUVIN, 


1, A deed executed by several persons, for a slave, when all of them were heirs, and 
a part of them administrators of the person to whom the slave belonged, and it was 
not stated in what character the conveyance was made, cannot be read in evidence 
to show title in the purchaser; such a conveyance should have been made by the 
administrators, as such. 

», Where a subscribing witness resides in another State, proof of his hand-writing iz 
sufficient. 

3. Title may be acquired toa slave by prescription, when possession commences in 
good faith. 


ON AN APPEAL from the St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of trover, commenced in the Circuit Court by Little’s admin- 
‘rator, who is appellee, against Chauvin, who is appellant, for the conversion of a 
male slave, named Sophia. The defendant pleaded-not guilty. There was ver- 
et and judgment for the plaintiff, from which an appeal was prayed to this 
Court. 
The material facts to be collected from the evidence preserved in the record, are, 
concisely, that Sophia was the daughter of one Celeste, who, 35 or 40 years before 
‘time of trial in the Circuit Court, was in the possession of one Joseph Tayon, 
ud shortly thereafter, at 7 or 8 years of age, came into the possession of Helen, (the 
laughter of said Joseph Tayon,) who had intermarried with one Louis Chevalier ; 
that Celeste continued in the possession of said Helen, and her husband, until the 
leath of the latter, in 1801, and after his death, remained in possession of said Helen, 
until some time in the year 1806, when she was taken out of ber possession by the 
heriff of St. Charles county; that Sophia, the slave in the declaration mentioned, 
(27) was born some time in the year 1800, whilst the mother, Celeste, remained in 
‘he possession of said Helen and her husband ; that neither Celeste, nor any of her 
hildren, of whom she had several besides Sophia, were ever known to have been out 
{ the possession of said Helen and her husband, from the time when Celeste first 
came into their possession, until some time in the year 1806, when the Sheriff of St. 
Charles county, by virtue of a warrant in the following words, viz :—United States, 
Territory of Louisiana—the United States to the Sheriff in the district of St. Charles, 
greeting: we command you, that you apprehend Celeste, Catiche, Carmelite, Maze- 
lite, La Cantue, another named Antoine, and Zebite, reputed slaves of Joseph Tayon, 
if they be found in your district, and them deliver into the custody of the said Joseph 
Tayon, there to remain and abide the determination of the general Court of the Ter- 
ritory of Louisiana: given under our hands and seals, this ninth day of May, one 
thousand eight hundred and six, and of the independence of the United States the 
thirtieth: R. J. Meigs, (seal;) John B. C. Lucas, (seal ;)” took the said Celeste, 
together with her children, Antoine, Paul, Sophia, (the slave in the declaration men- 
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tioned, ) and Margarette, out of the possession of the said Helen, whose husband, the 
said Louis Chevalier had departed this life, some tine in the year 1801; that, at the 
solemnization of marriage between the said Helen and the said Louis, a contract of 
marriage was entered into, establishing a community between them, according to the 
customs of Paris; that on the 26th of June, 1799, Joseph Tayon presented a petition 
to the then Lieutenant Governor, representing that his wife was dead, that he was 
aged and infirm, and unable to manage his affairs, and wished to divide, immediately, 
all his property among his eight children, in equal portions, and to that end, that an 
inventory might be taken, and a sale made thereo!; that an inventory of the said 
Tayon’s goods was made out accordingly, containing, amongst other things, the fol- 
lowing entry: “Item; a mulatto, Celeste, 22 years old, having a little boy, Antoine, 
3 years old, and another called Paul, 15 months old, valued together at $400.” The 
7th of June, i799, and is subscribed by Joseph Tayon, and 
(628) his sons, Charles, Joseph, Jean and Francois, and by Louis Chevalier, the hus- 


inventory is dated the 2 


band of the said Helen, and by Jacque Chauvin, who had intermarried with another 
of the daughters of the said Joseph ‘Tayon, as parties thereto; that in the list of the 
sales made of said Tayon’s property, no mention is made of Celeste, or any of her 
children ; that the said Sophia, in the year 1806, and shortly after she had been taken 
from the possession of said Helen, was sold by the said Tayon, at the church door in 
the town of St. Louis, when one J. P. Cabbanie become the purchaser, who, in 1809, 
sold her to Madame Veuve Labbadie, who died intestate in the year 1812, upon whose 
estate Bernard Pratte, Gregoire Sarpy, Auguste P. Chouteau and John W. Honey, ad- 
ministered; that the said John W. Honey had intermarried with one of the daugh- 
ters of the said Madame Veuve Labbadie, to whom the said slave, Sophia, was sold 
ind conveyed, by a deed, executed by Bernard Pratte, F. T. Pratte, Veuve Labba- 
lie, Gregoire Sarpy, ‘T. H. Labbadie, Gratiot Labbadie, Labbadie Sarpy, and A, P. 
Choutean, as the heirsof Madame Pelagie Labbadie; that the said John W. Honey, 
dy an act of the Territorial Legislature, was divo.ced from his said wife, and after 
his divorce, conveyed said slave, Sophia, to Maria Antoinette, the aforesaid daughter 
of the said Madame Labbadie, with whom he had intermarried, as aforesaid, and from 
vhom he had been divorced; that the said Maria Antoinette afterwards intermarried 
vith one John Little, and shortly thereafter ded, in the year 1817, leaving her said 
‘uusband in possession of said slave, from whose possession the said slave, Sophia, in 
the month of August, 1817, was taken, by virtue ofa writ of replevin, and delivered into 
the posssesion of the said Helen, who kept possession until her death, when she came 
nto the possession of the defendant, the appellant, as administrator of said Helen. 
Little died in the year 1821, and in the year 1823, the action of replevin, com- 
menced by said Helen against him in his lifetime, was declared abated by his death. 
Upon these facts, the Circuit Court thought proper to instruct the jury, first, that it 
»eing proved that Joseph Tayon was the first person known to have been in posses- 
(629) sion of Celeste, she and her o‘fspring must be presuined to be his property, 
unless an anterior better title be established, or the defendant can show that Madame 
Chevalier acquired the slave in dispute either by marriage, purchase, bequest, dona- 
tion, exchange, or prescription. Second, that the possession of Chevalier, subsequent 
to Tayon’s possession, was, five times over, long enough to vest a title in him, and 
perhaps Madame Chevalier, jointly with her husband, unless it shall appear to your 
satisfaction that such possession was commenced and continued as a loan, in which 
event neither the one nor the other, or both, could acquire title by prescription. 
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Third, that if the jury believe Madame Chevalier’s possession of the slave, subse- 
quent to the inventory, was a loan from J. Tayon, she cannot thereby acquire title 
by prescription. Fourth, that if the jury should be of opinion that the possession 
of Chevalier did not commence and continue as a loan, but begun in good faith, be- 
lieving himself or wife to be the owner, the plaintiff cannot recover unless it shall 
appear to your satisfaction that Little acquired the slave by prescription, arising out 
of his own possession, or those under whom he claims. Fifth, that the act of As- 
sembly, divorcing Honey and wife from the bonds of matrimony, is valid, and the 
deed from Mr. to Mrs. Honey is valid also. Sixth, that Little, by his intermarriage 
with Mrs. Honey, acquired all the right his wife had in the slave Sophia. Seventh, 
that if the combined possession of Madame Labbadie, her administrators, of Honey 
and Little, amounted to more than five years, and previously to the slave being taken 
out of the possession of Little, by instituting the action of replevin, and such pos- 
session was uninterrupted, and not acquired tortiously by Madame Labbadie, or 
those claiming under her, the plaintiff, as Little’s administrator, is clearly entitled to 
recover. Eighth, that Mackey Wherry, in taking the slave Sophia from the posses- 
sion of Madame Chevalier, under the authority of the paper purporting to bea 
warrant issued by Judges Lucas and Meigs, as given in evidence in this cause, did 
not commit a trespass. 

The defendant then prayed the Court below to instruct the jury: First, that there 
is no lawful evidence before the jury of any divorce of John W. Honey and Marie 
Antoinette his wife. Second, that if the jury be satisfied that Madame Chevalier 
had adverse possession of the slave mentioned in the declaration six years, no matter 
how the possession was acquired, she had good title to the property. Third, that the 
paper given in evidence in this case, purporting to be a warrant issued by said Judges 
Lucas and Meigs, gave no authority to Mackey Wherry to take said slave Sophia 
from the possession of Madame Chevalier; all and each of which said instructions 
the Court refused to give. From this state of the record many interesting questions 
arise, some of which need not now be settled in disposing of this cause. The points 
made and insisted on by the counsel for the appellant, are : 

First. That the Circuit Court erred in admitting the deed, executed by Bernard 
Pratte and others, to be read to the jury. 

Second. That the Court erred in admitting the deed trom Honey to his wife. 

Third. That the Circuit Court erred in deciding the act of the Territorial Legisla- 
ture, divorcing Honey from his wife, to be valid. 

Fourth. That the Circuit Court erred in giving its second and third instructions to 
the jury on the law of prescription, applicable to the cause, and in refusing the sec- 
ond prayer. 

Fifth. That the seventh instruction given by the Court was erroneous, as neither 
Little, nor those under whom he claimed, could acquire title by prescription. 

Sixth. That the Court erred in instructing the jury that Mackey Wherry did not 
commit a trespass in taking Sophia from the possession of Madame Chevalier, under 
the authority of the warrant, or paper purporting to be a warrant, issued by the Judges 
Lucas and Meigs, as given in evidence. 

On the first point the law is with the appellant. It was earnestly and ingeniously 
contended by the counsel for the appellee, that a conveyance by those having title to 
property in any right whatever, no matter in what character they profess to convey, 
(631) will pass all property in them at — of conveyance, &c., and that the 
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deed from Pratte and others, though it be executed by a number of grantors as heirs, 
should avail to pass the title as administrators of Madame Labbadie, since a part of 
those who have executed it as heirs, are likewise administrators. The Court is not 
called on to decide whether, as administrators, such conveyance would be good. It 
is sufficient that they have not professed to convey as administrators, and that there 
is no evidence that they are the heirs, or that those who convey as heirs are the same 
persons who might, as it is contended, have conveyed in that manner as administra. 
tors. 

On the second point it was contended by the counsel for the appellant, that the 
deed from Honey to his wife ought not to have been admitted, because there was 
never any legal divorce, and because there was no sufficient proof of its execution by 
Honey. The decision on the first point makes it necessary to devote much attention 
to the questions here presented. So much of it as refers the error of the Court, on 
this point, to the decision of the validity of the act of the Territorial Legislature, 
which forms the third point, need not necessarily be now decided. The question is 
one of the deepest interest to the community, and of great difficulty to the Court 
As to the proof of execution, by proving the hand writing of the witness merely, 
who was known to reside in the State of Louisiana, the general principle of the law, 
that the best evidence in the power of the party to produce shall be given, seems 
somewhat to oppose the current of decisions on that point which is to be considered 
as settled in accerdance with the judgment of the Circuit Court. 

On the third point the Court will express no opinion. 

On the fourth point the Circuit Court erred in its instructions to the jury, on the 
law of prescription, as applicable to the case, in this, that there was no proof of a 
loan from Joseph Tayon to his daughter, Helen, to be left to the consideration of the 
jury ; and in this, that the jury should have been instructed as to the law, that if the 
possession of Sophia, by Madame Chevalier, was in good faith, and that she had 
acquired her by purchase, donation, exchange, or the like, that then her title by pre- 
632) scription would be good. It was not for the jury to believe that it was or was 
not a loan, but to decide from the evidence whether Madame Chevalier knew or 
believed that she was not the owner of Sophia in good faith: 1 Partidas, pp. 37), 
375. 

On the fifth point it is believed, that the statute of limitations, passed by the Gov- 
ernor and Judges in 1807, operated a repeal of the Spanish law on the subject of 
prescription ; and the authorities are clear, that a possession to avail and give title, 
must be such as to perfect the title to be derived therefrom in the person seeking to 
set it up, or in some one under whom he claims: see 4 Cranch, 93. 

On the sixth point the law is clearly withthe appellant. It is not at all necessary 
to decide whether the old General Court for the Territory of Louisiana, had jurisdic 
tion of the subject matter of the warrant or not. The act is evidently not the act of 
the Court. It is not a judicial act, nor any thing like a judicial act, and gave no 
authority whatever to the officer or person to whom it was directed. 

Let the judgment of the Circuit Court be reversed with costs, and the cause re 
manded for further proceedings therein, in conformity to this opinion. 





———. 


heirs, 
art of 
is not 
d. It 
t there 
e Same 
nistra- 


at the 
e@ Was 
ion by 
ention 
ut, on 
lature, 
‘ion is 
Court 
aerely, 
e law, 
seems 
idered 


on the 
f of a 
of the 
if the 
e had 
y pre- 
or was 
ew oF 
». 371, 


> Gov- 
ject of 
> title, 
ing to 
essary 
risdic 
act of 


ave no 


ise re- 


ST. LOUIS DISTRICT, MAY TERM, 1826. 


Loper v. THe STATE. 


Loan Office certificates issued by the State in 1821, are bills of credit within the 
meaning of the Constitution of the United States; but the loan of them to individ- 
uals, under that act, is no violation of the Constitution. Borrowers are liable to 
pay. 


ERROR to St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


It appearing from the record that the Circuit Attorney, cn the part of the State, 
filed a petition in the Circuit Court of St. Louis county, to foreclose a mortgage made 
by Loper to the State. Loper pleaded that the mortgage was made in consideration 
(633) of certain bills of credit, commonly called loan office certificates, which were 
emitted and loaned to him by the State, in violation of the Constitution of the Uni- 
ted States. To this plea the State demurred, and had judgment. 

The counsel for the plaintiff in error made several points, of which the following 
only will be considered in this opinion : 

First. That loan office certificates are bills of credit, in the sense of the Constitu- 
tion, ¢ 

Second. That the act of lending the loan office certificates, is the very act of 
emission prohibited by the Constitution, and that in such case the condition of the 
defendant is best. 

The principle involved in this cause, had been once before considered, in the case 
of The State v. Graves, and others, decided at Jackson in 1824; but as the Court 
was not unanimous in that decision, it was thought proper to permit the plaintiff in 
error to be heard in this case on the same principle. 

We believe that the loan office certificates are bills of credit, in the sense of the 
Constitution of the United States, and it only remains to be considered, whether the 
loan of them to the plaintiff in error is the act of emission prohibited by that Constitu- 
tion; for if it be, then the judgment of the Circuit Court must be reversed. By the 
tenth section of the first article of the Constitution, it is provided, among other things, 
that no State shall emit bills of credit, or make any thing but gold and silver a ten- 
der in payment of debts. The thirteenth section of the act for the establishment of 
loan offices provides, that the certificates shall be receivable by all officers in the 
State, both civil and military, in the discharge of salaries and fees of office. Before 
the adoption of the federal Constitution, the States had passed laws for the emission 
of bills of credit for other purposes than those above mentioned. Private persons 
received them for property appropriated by law to public uses, and to render them 
more useful to the State, they were made a tender in payment of debts; thus it was 
attempted to give them an imaginary value, at the expense of officers, both civil and 
(634) military, and of other persons, whose services or property the State wanted, 
as well as of persons who had debts outstanding in the State. It must be here re- 
membered, that in a state of war, when each State paid its own soldiers, it become 
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necessary toemit large sums. The depreciation of the credit of this paper was 
rapid, and the States, when they redeemed it, paid not its nominal value, but its cur- 
rent price. The ruinous consequences to all classes of the community can easily be 
imagined. For the future protection of this meritorious part of the nation, above 
named, this provision in the Constitution must have been made. Had the States 
done nothing more than strew their bills of credit in the highways, (which it was 
contended in the argument would be an unconstitutional emission,) or loaned them 
to such as wished to borrow, we should not probably have ever heard of the Consti- 
tutional provision above mentioned. It is unjust and tyrannical to interfere in the 
contracts of two parties, able and willing to contract, when by their acts no evil is 
done to the community. But is contended, that by loans, a powerful party in the 
legislative body may succeed in putting into circulation more bills of credit, and 
thereby prevent the collection of taxes in lawful money. When the meaning of the 
law is doubtful, the consequences of any particular construction ought to be well 
considered, and such construction ought to be given as will repress the evil and ad- 
vance the remedy. A powerful party in the Legislature might be induced to at- 
tempt an emission of bills of credit, if they could hope to succeed. If borrowers, 
then, of bills of credit be compelled to pay, it seems to us that still there would be 
very few bills put into circulation through their instrumentality ; the bills would sell 
very low, except in the time of collecting taxes, and even then they must sell for less 
than their nominal value. What is then the temptation to induce persons to hazard 
borrowing of the State? On the contrary, should this judgment be reversed, in con- 
sequence of such a construction of the Constitution, a powerful party in the legisla- 
tive body might attempt to emit bills of credit in the form of loan office certificates, 
(635) or in some other form, whenever selfish considerations ruled them, and they 
could entertain a hope either of avoiding the payment of those bills borrowed from 
the State, or of compelling officers, civil and military, to receive them in discharge 
of their salaries or fees, or of making them, by indirect means, a tender in payment 
debts. For to make them of some value, they must circulate, and to give them cur- 
rency, they must be sustained by some compulsory means. The Courts have refused 
to carry into execution an act of the Legislature, calculated to compel creditors to 
receive these bill of credit in discharge of debts. Let the borrowers pay, and they 
will be, at another time, more cautious of borrowing, in the hope, at a more favora- 
ble time, of compelling officers to receive them in discharge of salaries and fees, and 
creditors to receive them in payment of debts. 
The judgment of the Circuit Court is affirmed. 


M’Girk, C.J. I disagree with the Court in this opinion. 
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WADDLE AND PowWEL, ADM’X AND ADM’R OF WADDLE v. LopER. 


Anote given for a sum of money in loan oflice certificates, won at “ gambling,” is 
recoverable at law. 


ON WRIT OF ERROR from St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


The plaintiffs sued the defendant, in the Circuit Court, to recover the amount of a 
promissory note. The defendant craved oyer of the note sued on, demurred general- 
ly, and had judgment; to reverse which, the plaintiffs prosecute their writ of error 
inthis Court. ‘The promissory note sued on, as set out on oyer upon the record, is in 
these words: “I do agree, that Henry Wadile won of me, some time last winter, 
seven hundred dollars, in loan office certificates, at gambling, at the house of Dr. 
(636) Mitchell, which I promise to pay in six months. (Signed,) JAMES 
LOPER. St. Louis, July 12, 1823.” 

Two questions present themselves for the consideration of this Court. 

First. Whether the note sued on, be a note or contract, within the provisions of 
an act for the prevention of vice and immorality, passed by the General Assembly 
for the late Territory of Missouri, and approved on the eighth day of January, eigh- 
teen hundred and fourteen. And, second, whether the consideration for which the 
note was given, be good and valid in law, to enable the plaintiffs to recover? The 
third section of the act referred to provides, that no person “shall set up or keep 
any table or tables commonly called A B C, Faro Bank, E O, Roulette, Equality, 
any other kind of gaming table or tables, at which any game of chance may be 
played for money or property,” &c. And the fifth section of the same act declares, 
“all contracts, promises, notes, bills, bonds, ard other assurances, and all mortgages, 
deeds, or conveyances, made or entered into by any person or persons whomsoever, 
in which the consideration for the same shall be for any money, goods, or chattels, 
won on any of the aforesaid tables, banks, or games,” utterly null and void in law. 
These are the only provisions that are considered as having relation to the subject, 
and from them the Court feel no hesitation in saying, that the note is not necessarily 
within the statute. The term “gambling,” is a very general and comprehensive 
ne, and it may well be, that the money was lost on a wager at some other game 
‘han those intended to be prohibited by the statute. On the second point, the de- 
‘isions of this Court in the cases of the State v. Graves, and the State v. Loper, are 
conclusive for the plaintiffs. ’ 

The judgment of the Circuit Court must, therefore be reversed, with costs, and 
‘he cause rermanded to the Circuit Court to be proceeded in conformably to this 
pinion, 


M’Grrx, C. J. As to the first point, I coneur with the Court, and disagree to the 
last. 
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(637) PERRY ET AL. v. BEARD. 


A verdict rendered for a party, “by order of the Court,” is not sufficient to authorize 
judgment. 


ON APPEAL from the Washington Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of trespass, commenced before a Justice of the Peace, in whic! 
the plaintiffs had judgment, from which the defendant appealed to the Circuit Court, 
where there were a verdict and judgment for the defendant ; from which the plain- 
tiffs appealed to this Court. It cannot be necessary to examine minutely into the 
proceedings of the Circuit Court. The verdict of the jury, as returned into Court 
and recorded, is in these words, viz: “ We, the jury, find for the defendant, by order 
of the Court ;” 
fendant. Neither the order in terms, nor the reasons that induced the Court to make 


and upon the verdict so found, judgment was rendered for the de- 


such an one, appear in the record. 

The Circuit Court most manifestly erred in giving such an order, and the finding 
of the jury in obedience thereto, is no sufficient foundation for the judgment rendered 
thereon; which must, therefore, be reversed with costs, and the cause remanded for 
further proceedings. 


(638) GoveRNoR OF Missouri v. REcTor. 


After a motion is made to dismiss a suit for want of security for costs, such securily 
may be then given. (Note a.) 


ON WRIT OF ERROR from St. Louis Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was a suit instituted in the name of the plaintiff, to the use of Richard Ma- 
son’s administrators, against the defendant, as security to an administrator’s bond, it 
the Circuit Court, where two motions were made; one by the counsel for the de- 
fendant to dismiss the suit, for the want of bond and security for the costs; the other 
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by the counsel for the plaintiff, to be permitted to file bond and security for costs. 
The first motion was sustained, and the suit dismissed ; the other was consequently 
overruled. The question for the consideration of this Court is, whether the Circuit 
Court erred in refusing to permit the security to be given, and in dismissing the suit 
jor want thereof? The first section of “ an act concerning costs,” passed the 26th 
ff January, 1825, Rev. Code, p. 225, provides, “ that in all actions on office bonds for 
‘he use of any person, actions on the bonds of executors, administrators, or guar- 
lians, qui tam actions, actions on any penal statute, and in all cases in law or equity, 
where the plaintiff or person for whose use the action is to be conumenced, shall not 
-a resident of this State, the plaintiff or person for whose use the action is to be 
‘ommenced, shall, before he institutes such suit, file or cause to be filed with the 
Clerk of the Circuit Court in which the action is to be commenced, the bond or 
ligation of some person being a resident of this State, whereby he shall acknowl- 
edge himself bound to pay, or cause to be paid, all costs which may accrue in such 
tion; and if such action shall be commenced without filing such bond or 
ligation, the Court, on motion, shall dismiss the same,” &e. The twenty-second 
section of the same act subjects the equitable plaintiff, or person to whose use an 
tion is brought, to the payment of costs, &c. Ths only object which these pro- 
639) visions of the statute seem intended to secure is, that the officers of* the Court 
siall be paid their legal demands for fees and services, and to that end it is provided, 
that the eqitable as well as legal plaintiff, when non-resident, shall file, or cause to 
ve filed, “the bond or obligation of some person being a resident of this State.” It 
not to be supposed, that the policy of the statute is to restrain or discourage the 
ringing of suits. Its provisions, therefore, which are merely directory, should re- 
eive the construction best calculated to promote the views of the Legislature in se- 
iring to the officers of the Court their legal fees. That object will be as effectually 
ittained, by giving proper security after, as before the institution of suit, and will 
ttainly be furthered thereby. It was surely never intended that the Court should 
ve deprived of all discretion whatever ; thus, though ‘ the bond or obligation of any 
person being a resident of the State,” might satisfy the terms of the act, it would not 
e contended that the bond of any insolvent resident would be a compliance with its 
provisions. Nothing is more usual than for Courts, in construing statutes, to substi- 
tute indifferently the words “ may” and “ shall” for each other, where the plain 
and obvious end to be attained by the statute, requires an extension or restraint of the 
discretion of the Court. In the cause under consideration, and in all such cases, it 
is believed, that the object of the Legislature would be advanced, by taking from the 
plaintif? such bond and security for the costs incurred and to be incurred, as the 
Court, in its sound discretion, may find and adjudge to be good and sufficient. 
Let the judgment of the Circuit Court be, therefore, reversed, and the cause re- 
manded for further proceedings therein, conformably to this opinion. 


(a.) See Posey v. Buckner, 3 Mo. R., p. 605; Snowden v. McDaniel, 7 Mo. R., 
p. 313. 
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(640) AsHLEY AND ReEcTor, EXEcUToRS oF Rector, v. Brrp. 


1. A power of attorney, made to B., “ to act in all my business, as if | were persop. 
ally present, and to stand good in law, on all my lands, and other business,” does not 
authorize the sale of land,and the making of binding covenants, in relation thereto, 

2. Parol testimony cannot be admitted, to enlarge the powers of a written instro- 
ment. (Note a.) 


M’Grrk, C. J., delivered the opinion of the Court. 


This.avas an action of assumpsit, for money had and received. The declaration 
charges, that defendant received of the intestate, in his lifetime, certain sums of 
‘oney, to the use of the intestate, &c. 

The first plea is non-assumpsit; the second, payment on the first day of June, in 
the year 1822. Issue is taken on the first plea, and it is found for plaintiff. To the 
second plea, there is a replication, that the defendant did not, on the first of June, 
1822, pay said sum of money. This plea is found for the plaintiff also. Judg- 
ment was entered for the plaintiff; to reverse which, the cause is brought to this 
Court. 

By the bill of exceptions, it appears that the defendant, Bird, in the year 1819, 
made the following instrument in writing: “ Be it known, to whom it shall concern, 
that I, Thompson Bird, by virtue of a power of attorney, from Abraham Bird, of 
Baton Rouge, have sold to Elias Rector, of St. Louis, the one half of the ground lo- 
cated by virtue of a New Madrid certificate, No. 379, for 640 acres, dated June 19th, 
1818, and located to embrace the whole ef fractional section 28 and 21, and as much 
of the east half of section 29, T. No. 47, north of the base line, range No. 4, west 
of the 5th principal meridian, as will include the said quantity of 640 acres, for the 
sum of nine hundred and sixty dollars. In consideration of which, I, the said Thomp- 
son Bird, do hereby bind the said Abraham Bird, to make a good and sufficient deed 
(641) of general warranty, to the said Elias Rector, for the said one half of six hun- 
dred and foity acres, as soon as the patent for the same can be obtained from the 
United States, and at all events, within fifteen months from this date. In witness, ], 
the said Thompson Bird, have hereunto sct the hand and seal of the said Abraham 
Bird. ABRAHAM BIRD. (Seal.)” 

Thompson Bird claimed to be the attorney in fact of Abraham Bird, under the fol- 
lowing power of attorney, to wit: 

“ Baton Roves, February 6th, 1817. 

Know all men whom it may concern, that I, Abraham Bird, do nominate and ap- 
point Thompson Bird, as my true and lawful attorney, to act in all my busineas, in 
all concerns, as if I was present myself, and to stand good in law, in al! my land and 
other business in the Missour. Territory: this I acknowledge to be my full power in- 
vested in him, as witness my hand and seal, this day and date, &c. 

ABRAHAM BIRD. (Seal.)” 

In this case, there are many errors assigned, chiefly growing out of the effect of 
this power of attorney. We will not notice the errors, in the order in which they 
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have been assigned, but will notice three points in this case only. The first, did 
this power of attorney authorize Thompson Bird to sell land, or to make a covenant 
for the sale, so as to bind his principal; and if it did not, what is the consequence? 
Secondly, can the power of attorney be helped out by parol testimony, so as to enlarge 
its effect, over and above the effect apparent on the power itself? Thirdly, was the 
jssue on the plea of payment immaterial? All other points in this case are subordin- 
ate to these three, and are, substantially, contained in them. As to the first point, 
we have not seen an adjudged case like it. The rule of law is, that naked power, 
without an interest coupled therewith, is to be strictly pursued. The rules, however, 
of arriving at the quantity of power granted, are the same as would prevail in the 
construction of any other deed, namely, most strictly against the grantor, where the 
words are ambiguous in themselves; but the words ina deed are to be understood 
according to their ordinary acceptation. 

(642) The operative words in the powey are, that Thompson Bird is attorney for 
\braham Bird, in all his business, and all his concerns, as if he, Abraham Bird, were 
personally present, and to stand good in law, in all Abraham Bird’s lands and other 
jusiness, in Missouri Territory. We are entirely at a loss to know what effect this 
power of attorney is to have. Shall we say that this gives any power to sell land, or 
‘omake any covenant for the sale of land? The power does not give the least hint 
isto what this business is. Shall we then guess at it? And if the Court should 
indertake to guess, we might entirely fail. There is such a thing asa power of 
attorney being void, for uncertainty; and this one is nearly so. At all events, we 
ae clearly of opinion, that this instrument gives no power to sell land. It may, per- 
laps, give authority to pay taxes, and take possession of land, but not much else. 
rhe next question is, can parol testimony be admitted, to enlarge the powers of a 
written instrument ? We believe that no case can be found, which proceeds on legal 

rinciples, that will go as far as asked for in this case. Let us see what is proposed 
‘o be done in this case. The power of attorney gives full power to do something, 
aud here stops. The testimony proposes to show what the thing is, which is to be 

If this is admitted, the power or authority will consist of part written evi- 
lence, and part unwritten. Where shall one be directed, if this is the law, to find 
ie unwritten part of the power. It seems, the bare statement of this proposition is 
ough to induce the Court to resist the evidence; but on this point, we are not 


without authority. It is said, in Phil. Evidence, 423, that parol evidence cannot be 


vunitted to contradict, add to, or vary, the terms of a will or deed, or other written 

strument: see also same book, 424, where it is said, in an action on a bond, a party 
‘ill not be permitted to show a condition different from that expressed in the bond; 

{a conveyance cannot be averred by parol to be to another use or intent than that 
expressed in the conveyance. ‘This is the rule of law; but there may be some ex- 
eptions. One is, where the deed is impeached for fraud; but the case before us is 
(43) not that case. Upon this point, we are with the defendants in error. The 
uext question is, is the issue on the plea of payment immaterial? The authorities 
ited by the plaintiff in error, do not support the position taken by him. This plea 

aplea of solvit ad diem. The replication is, non solvit ad diem. The plaintiff ar- 
gues, he might have paid a less sum at another day. Suppose he proved a less sum 
on that day ; the consequence in law would be, that the jury should allow him for 
i. And suppose he paid it before the day, this would be good evidence to support 
the plea solvit ad diem. In Chitty, 555, ; > said, the only replication to a plea solvit 
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ad, or post diem, is a denial of the payment. There is acase put in the books of this 
kind: the money is due on the Ist of June; plez, payment on the 5th June; replica. 
tion, no payment on the 5th June. This is holden to be an immaterial issue; but 
this case is different, and, upon the whvle of this matter, we are clear that the issue 
is well enough. 

The judgment of the Court below is affirmed, with five per cent. damages. 


(a.) See Lane v. Price, 5 Mo. R., p. 101; Benson v. Peebles, 5 Mo. R., p. 132. 


FLoypeE v. WILEY. 


A party may waive the /for/, and sustain an action of assumpsit, without showing any 
privity between the parties. 


ON AN APPEAL from the Jefferson Circuit Court. 
Wasun, J., delivered the opinion of the Court. 


This was originally a suit commenced by Floyde, who is appellee, against Wiley, 
the appellant, before a Justice of the Peace. to recover the value of a horse. The 
summons is in assumpsit, and the damages are laid at fifty dollars, On the trial be- 
fore the Justice, the plalntiil’ (who is appellee) had judgment for forty-five dollars, 
from which an appeal was taken to the Circuit Court, where, upon the first trial, 
there was a verdict and judginent for the defendant, the present appellant; which 
(614) judgment, upon an appeal to this Court, was reversed, and the canse remanded 
to the Circuit Court, where, upon a second trial, the plaintiff obtained a verdict and 
judgment for fifty-five dollars; from which, the defendant prosecutes his present ap- 
peal to this Court. The facts, as they are to be gathered from the bills of exception, 
are, substantially, that the horse, for whose value the suit was brought, belonged 
originally to one McCullock, who sold him to one Beard, from whoin he strayed of, 
and returned to the possession of McCullock, who refused to re-deliver him to Beard, 
upon the ground, that the sale was only conditional. Whilst the horse was thus in 
the possession of McCullock, he sold and delivered him to the defendant ; and Beard, 
whilst the horse was in the defendant’s possession, sold the chance of him to the 
plaintiff. Beard was examined as a witness in the cause, and swore that the sale 
from McCullock to himself, was an unconditional one, and that the sale from himself 
to the plaintiff, was nade without recourse upon him, Beard. The defendant’s coun- 
sel then prayed the Court to instruct the jury, first, that no action ex contractu, could 
be supported upon the evidence in the cause; and second, that where the possessios 
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is adverse, and the title to the property in dispute, the person out of possession, who 
claims title to the property, cannot dispose of his claim to a third person, and that 
third person support an action in his own name, against the party in possession ; 
which instructions the Court refused to give. The counsel for the defendant objected, 
also, to the competency of Beard’s testimony, upon the ground that he was an in- 
terested person, and would be benefitted by sustaining the plaintiff’s title, and for 
that, he was an inadmissible witness, to prove the sale from himself to the plaintiff 
to have been made, without recourse upon him, Beard; which objections were 
severally overruled by the Court. It is insisted, that the Court erred in refusing to 
give the instructions prayed for, and in admitting the evidence of Beard to go to the 
jury. Whether there was any other evidence in the cause, than that set out in the 
bill of exceptions, does not appear; but enough is shown under the decision already 
(615) made in this cause, upon the authority in 10 Mass. R. 436; Cowper, 372; 2 
Lord Ray, 1216; Cowper, 414, 19, and 1 T. R. 387, to support the action. The 
plaintiff, by waiving the tort, may recover in assumpsit. No privity is necessary to 
maintain either trover or asssumpsit; nor is the principle effected in any way by the 
want of possession, where the party has title. Whether deprived by force or acci- 
dent of the actual possession, the person having title may recover in assumpsit, or 


dispose of his right to a third person: see 1 Chit. 150-1. Was Beard a competent 
witness in the cause? It is a principle well settled, that whether the interest of the 
witness appear from his answers on the voir dire, or on his examination in chief, he 
may remove his interest, or restore his competency, by-proving any fact, whereby his 


interest is determined: see Phil. E. p. 102, and Peake’s E. p. 197. The Circuit 
Court did right, therefore, in admitting Beard’s testimony to go to the jury. But it 
appears from the record, that the damages claimed by the plaintiff, before the Justice 
of the Peace, was fifty dollars. The verdict and judgment in the Circuit Court are 
for fifty-five dollars. In this the Circuit Court erred, and the judgment, for that 
cause, must be reversed, and the cause remanded to the Circuit Court, unless the 
plaintiff will enter a remittiter for the excess, and in that event, this Court, proceed- 
ing to give such judgment as the Court below ought to have given, do affirm the 
judgment for the amount of the damages claimed before the Justice. 
The appellant is adjudged his costs. 





SUPREME COURT OF MISSOURI. 


Perry & RUGGLES v. PRICE. 


A deed executed by the Bank of St. Louis, having no other seal than a plaster of 
wax, Without an impression, is void, and conveys no title. 


APPEAL from the Circuit Court of Washington county. 
Tompkins, J., delivered the opinion of the Court. 


Price, the plaintiff in the Cireuit Court, sued Perry and Ruggles, in ejectment, for 
(646) 250 acres of land, part of a tract known by the name of the Mine a Burtox 
tract, and had judgment for $8,060, from which judgment this appeal is taken. — Price 
claims title, first, by a survey of 7,153 arpents 32 2-3 perches, made by Antoine Sou- 
lard, in part, and coneluded by James Maddin, in the year 1799, for Moses Austin; 
Second, by a grant for the same quantity of land, made to Moses Austin, dated July, 
1802; third, a deed of Mortgage from Moses Austin to the Bank of St. Louis, dated 
March 11th, 1818, for 640 acres, part of the Mine a Burton tract, to include Durham 
Hall; fourth, a deed from the Bank to Charles R. Ross, for all Moses Austin’s right, 
except some few lots therein mentioned; fifth, a deed from Hammond, Easton and 


Simpson, authorizing Ross, under order of the Bank, to sell to Price. The mortgage 
from the Bank to Austin, bears date as above stated, March 11th, 1818. The deed 
from the Bank to Ross bears date April 19th, 1820; that from Hammond, Easton and 


Simpson to Ross, and that from Ross to Price, are, respectively, dated December 21, 
1820. The defendants claim, by a deed from Moses Austin to James Bryant and 
Martin Ruggles, dated 28th August, 1819, and by a deed from Bryant to William and 
John Perry, dated 13th December, 1821. The following errors are assigned ; First. 
A general assignment. Second. The Court erred, in permitting to go in evidence to 
the jury, the plat, and the annotations thereon, copied from a book in the office of 
the Surveyor of public lands in Illinois, Missouri and Arkansas, with the certificates 
annexed. Third. The Court erred, in permitting to be read to the jury, the deed of 
mortgage from Moses Austin to the President, Directors and Company of the Bank 
of St. Louis. Fourth. The Court erred in permitting to go in evidence to the jury, 
the paper, purporting to be a deed from the President, Directors and Company of the 
Bank of St. Louis, to Charles R. Ross, and also in allowing to go to the jury, the 
verbal evidence, and extracts from the proceedings of the Board of Directors, as the 
same appear of record, touching the execution of the said supposed deed. Fifth. 
The Circuit Court erred, in permitting to go in evidence to the jury, the deed from 
Hammond, Simpson and Easton to Charles Ross. Sixth. The Circuit Court erred 
(647) in permitting to go in evidence, the deed from Charles Ross to R. H. Price. 
Seventh. The Court erred, in permitting to go in evidence to the jury, a copy from 
the books of the Recorder of land titles at St. Louis, purporting to be a grant of lands 
from the Spanish intendant, Morales, to Moses Austin, and also, in permitting to go 
to the jury, the evidence which appears to be on the record, touching the said sup- 
posed grant. Eighth. The Circuit Court erred, in charging and instructing the jury, 
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on the prayer of the plaintiff, as follows, viz; first, that the paper, purporting to be 
adeed froin Moses Austin and wife to Bryant and Ruggles, given in evidence in this 
case, by the defendants, does not divest any title which the President, Directors and 
Company of the Bank of St. Louis, acquired by virtue of the deed from Moses Aus- 
tinto them. Second. That the paper, purporting to be the copy of a deed from R. 
H. Price to the Trustees of the President, Directors and Company of the Bank of 
Edwardsville, given in evidence in this case by the defendants, does not show sucha 
subsistiag outstanding title as will bar the plaintiff in this action. Third. That the 
sneat made between Charles R. Ross, as agent of the Bank of St. Louis, and 
Moses Austin, and the subsequent payment of the balance to Robert Simpson, 
wnot operate to defeat any title previously acquired by R. H. Price to the premises 
! IS} ute. . 
Nita. The Circuit Court erred in rejecting all and every one of the instructions 
» jtwy, moved for by the defendants, as the same appear in the record, and in 
iy to give the same instructions, or any of them; which said instructions, as 
ed tor, are as follows: (see the instructions required by the defendants in the 
| o. exceptions). Tenth. The Circuit Court erred in stopping the delendant’s 
| in addvessing the jury, and endeavoring to show in argument that, although 
‘copy of record of a supposed grant from the book of the recorder of land titles, 
yas alinitted in evidence, still no grant had been made by the Spanish government to 
Moses Austin 3 and in prohibiting said counsel from going on in that course of ar- 
Eleveath, The Circuit Court erred in receiving and permitting to go to the 
iry, the testimony of Mr. Cozens, a witness who swore that on a former trial 
iis cause, John Rice Jones, who is now deceased, was sworn as a witness, who 
i deposed that he had an interest in the Mine a Burton tract; that he went to 
New Ovleans and produced a grant from Morales, the intendant, &c., as aforesaid, to 
the sail Moses Austin, ‘Twelfth. The Circuit Court erred in refusing to set aside 
verdict, and to grant a new trial. 
It will be more convenient to consider under one head the second and seventh 
rors assigned, viz: that the Court erred in permitting to go in evidence to the jury 
plat aad annotations thereon, copied from a book in the office of the Surveyor of 
Public Lands, &¢., with the certificates annexed, and in permitting to go in evidence 
the jury a copy from the books of the Recorder of Land Titles at St. Louis, pur- 
porting to be a grant of lands from the Spanish intendant, Morales, to Moses Austin, 
ud also in permitting to go to the jury the evidence which appears to be on the 
xf touching the said supposed grant. Of these two supposed errors, it is enough 
‘vy say that the plaintiffs in error, claiming under the same grant, are, in the oninion 
the Court, precluded from objecting to the claim of the defendant in error: See 
\) Johuston, 294, Jackson ex. Dem. Brown v. Henman, 1 Coxe, 232, Dem. ex. Dem. 
McDonald » King and King. The last ease is very strong; the defendant there was 
opped from questioning or gainsaying the plaintiff’s title,derived from the same source 
wshisown, Of the third error assigned, nothing will be said, as the members com. 
posing the Court do not agree in opinion. The fourth error is, that the Circuit Court 
‘ed in permitting to go to the jury the deed from the President, Directors & Co. of 
the Bank of St. Louis to Charles R. Ross, &c. This deed, it appears from the evi- 
dence saved in the bill of exceptions, was signed by Risdon H. Price as President, 
with a plaster of wax affixed at the end of his signature, and attested by William 
llughes. It recited that Charles R. “_ a as agent of the President, &c., of the 
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Bank of St. Louis, in pursuance of a resolution of a Board of Directors of said 
Bank, passed on the 17th of March then last past, 1820, purchased at Sheriffs sale 
(649) all Moses Austin’s interest in a tract of land of one league square. By it the 
Bank authorized Ross to sell all its interest in the same under the direction of Price, 
Hammond, Easton and Simpson. On the deed was endorsed, “ The undersigned 
Directors of the Bank of St. Louis, hereby ratify and confirm the execution of the 
foregoing instrument of writing. St. Louis, 17th April, 1820.” This endorsement 
was signed by seven Directors. ‘The hand writing of the subscribing witness was 
proved, and the signatures of the Directors.also. It was also in evidence that two 
witnesses, who had, in the character of Attorney and Director, been often about the 
Bank, and in those characters had seen how its business was transacted, had not 
known the Bank to have any particular seal till 1822. One witness stated that he 
had received one power of attorney from the Bank, and had seen another, on each 
of which there was a plaster of wax, similar to that affixed to said deed to Ross, but 
of no particular shape, and without any visible impression. The act incorporating 
the Bank says, they (the President, Directors and Company of the Bank of &. 
Louis,) and their successors and assigns, by the name of the President, &c., may 
have a common seal, and may make, change and alter the same at their pleasure, 
Corporations have, as incident to them, a common seal: See Bac. p. 9, here it is 
given by the statute. For a corporation being an invisible body, cannot manifest its 
intention by any personal act or oral discourse, and speaks only by its common seal: 
See also the authorities there cited. 

It seems to have been admitted by both parties, that a seal was necessary to pass 
an interest from the Bank. For although (see same book and page) particular men- 
hers may express their private consents to any act by words or signing their names, 
yet this does not bind the corporation; it is the fixing of the seal, and that only, 
which unites the several assents of the individuals who compose the community, ani 
makes one joint assent of the whole. In one case, indeed, it was decided that the 
agreement of the majority of a corporation being entered in the corporation books, 
(650) though not under the corporate seal, will be decreed in equity. But even this 
lias been otherwise held: See notes in Bacon, same page. 

It is necessary to inquire, then, what is this common seal, so necessary to pass a 
interest from the corporation? The statute provides that the President, Director 
and Company of the Bank of St. Louis, may have a common seal, and may make, 
change and alter the same at their pleasure. What,then, isthe seal? It surely can- 
not be the wax, or other tenacious substance, attached to each particular instrumen' 
of writing executed by the corporation. It is and can be nothing else than the | 
instrument used to make an impression on the tenacious substance attached to deeds, 
executed by the corporation, and when in common parlance we say a deed has affix- 
ed to it the seal of the corporation, we mean nothing more than the impression o! 
that seal on the wax. Gilbert, speaking of attesting the seals of private Courts 0: 
private persons, (page 16,) says, “though part of their credit arises from the oath 
that gives an account of their sealing, yet another part of their credit arises from 4 
distinction of their own impression; for (as I said) anciently every family had its 
own proper seal, as it is now in corporations, and by this they distinguish their mar- 
ner of contracting one from the other, and. by false impressions of the seals they 
discovered a counterfeit contract ;. and, therefore, it was not the oath, but the in- 
pression of the seal accompanying it, that made up the complete credit of the 
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instrument.” While the law confers such privileges and immunities on bodies cor- 
porate, it imposes some restrictions, and if they avail themselves of the first, they 
must submit to the latter. The charter says the Bank may have a common seal, and 
may make, change and alter the same at their pleasure. But if the corporation 
wishes to contract by deed, it must have a common seal ; for it cannot execute a 
deed by any other means than by its seal. The adoption of a seal is the act of the 
corporation, and not that of a member of the corporation, and if a change is made in 
its seal, that change must equally be the act of the corporation. Had the corporation 
(651) adopted a seal, it seems that some entry of such adoption would have been 
made in its books, and by that entry the fact might have been proved. For though 
private persons may make the impression with any thing, yet corporations are held 
to the ancient strictness. Public convenience requires it. The testimony in this 
‘ase proves, as satisfactorily as a negative can be proved, that the Bank, at the time 
of the execution of the deed to Charles R. Ross, had no seal. The deed, in the 
opinion of the Court, is void. 

It is the opinion of this Court, that nominal damages only should have been given 
in this case, as special damages were not claimed. The judgment of the Circuit 
Court is reversed. 


ScHLATTER v. Hunt. - 


i. When a motion is made to dissolve an attachment, and overruled, no advantage 
can be taken of the error, after a plea has been filed. 

2, Money recovered by judgment and execution, in an attachment case in the State 
of Pennsylvania, may be recovered back, in an action for money had and received 
in this State. 


ERROR to St. Louis Circuit Court. 
Tomextns, J., delivered the opinion of the Court. 


Hunt sued Schlatter, in the Circuit Court, and Schlatter being a non-resident of 
this State, Hunt obtained an order to attach his property here. Judgment was given 
for Hunt; and to reverse that judgment, Schlatter prosecutes his writ of error. The 
form of the action is assumpsit. From the exceptions taken, it appears that counsel 
moved for Schlatter to dissolve the attachment, for the insufficiency of the affidavit 
filed, to procure that attachment, and his motion being overruled, he, by consent, 
pleaded to the action. In 1816, Hunt purchased of Schlatter, merchandize, amount- 
ing, with interest charged thereon, to $5,628 50, and gave, in part payment, three 
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notes, drawn by Maurice and J. T. Langham, in favor of Ralph Davis, and by him 
(652) endorsed to Hunt, and by Hunt endorsed te Sheets, his agent, who endorsed to 
Schlatter, and delivered them over at the time of the purchase. On 21st October, 
Schlatter addressed a letter to Hunt, inclosing an account, stating a balance against 
Hunt, and requestiug him to pay it to Robert Collet. It was proved by the deposi- 
tion of Vanwiek, that on 31st Oc’ober, 1817, Joseph Lyon was in the employ of 
Schlatter, as clerk, and that an account of that date, set forth in the bill of excep. 





tions, and attached to Vanwick’s deposition, was in the hand-writing of Lyon, and 
subscribed by him. In the account referred to, the goods sold to Hunt are charged, 
and the three notes above mentioned credited on the same day, including sundry 
debits and credits, and a balance is struck against Hunt, of $570 25-100. It was in 
evidence that Collet added to the account an item of $34 14, for interest due, and 
that Hunt then executed his note, payable to Joseph C. Brown, and that it was by 
Brown endorsed and delivered to Collet, who then executed to Hunt a receipt for his 
note, both of the same date, viz: 5th January, 1818, acknowledging the receipt 
thereof, on account of William Schlatter, Esq., of Philadelphia, which, when re- 
ceived, should be in full of his claim for principal and interest, to the date 5 signed 
for William Schlatter—Robert Collet. The note was to be paid at the Bank of St 
Louis. On the trial, these endorsements were found: J. C. Brown, Robert Collet, 
Henry S. Dodge, T. Collet and Daily, r ceived payment, May 20th, 1818, for Bank 
of St. Louis; Win. M. O’Hara, teller. The hand-writing of R. Collet and of 
O’Hara were proved. It was proved by the depositions of John T. Langham, one 
of the makers of the above mentioned notes, that the first note of $550, was paid to 
Schlatter, and that $1,000 were paid on second note of $1,500; and that Schlatter, 
finding some difficulty in collecting the balance, amounting, with the note of $3,000, 
to $3,500 of principal, received for it $2,600, in full satis‘action, and delivered up 
the notes, and executed acquittances to the drawers. This statement of Langham is 
corroborated by the letters of Schlatter to Hunt, and to James Clemens, dated 2d 
(653) and 10th May, 1822, all set out in the bill of exceptions. On 28th July, 181, 
before Langham’s second note, of $1,500, became due, and before the date of the 
letter of Schlatter to Hunt, stating the balance due, and directing payment to be 
made to Collet, as above stated, Schlatter commenced suit against Hunt, by attach- 
ment in Philadelphia, and attached his money in the hands of Adams, Knox and 
Nixon, and recovered from them $1,357 of that money. ‘This appears from the de- 
position of John Knox, of the house of Adams, Knox and Nixon. It is assigned 
for error, 

First. That the Court erred in refusing to dissolve the attachment. 

Secoud. The Court erred in admitting the depositions offered in this case to be 
read. 

Third. The Court erred in admitting the accounts and receipts, in record men- 
tioned, to be read to the jury. 

Fourth. ‘The Court erred in permitting the record of a suit from Pennsylvania to 
be read. 

Fifth. The Court erred in refusing the instructions prayed by the defendant’s 
counsel. 

Sixth. The Court erred in the instructions given to the jury. 

Seventh. The Court erred in every decision made. Of the three last assignments 
of error, to wit, the fifth, sixth and seventh, nothing need be said ; they are so gene- 
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ral, that they direct the mind to nothing, except the record, which was as well done 
by the general assignment of errors, also passed over without notice. 

The first error assigned, is, that the Court erred in refusing to dissolve the attach- 
ment. It is useless to decide this point, because it can be no way material, whether 
the affidavit be good or not, in this stage of the proceedings. The defendant has 
appeared, and the judgment of the Circuit Court is not to be reversed, because the 
affidavit may have been insufficient. 

Second assignment of errors. The depositions are objected to, first, because they 
we not sufficiently authenticated, and because it has not been proved, as alledged, 
that notice was served, and it was not proved that the deponents were persons whose 

654) depositions could be taken, agreeably to law. We find no exceptions filed to 
these depositions. By a rule made by this Court, for the government of the Circuit 
Courts, exceptions were required to be filed, otherwise the depositions were to he 
read unless they contained inadmissible evidence. As we have not been advised 
that the Cireuit Court has, either directly or indirectly, abolished this rule, we will 
presume it is yet in force. It is, therefore, presumed, that at the trial, these objec- 
tions Were Waived, Second, because John T. Langham and Knox were incompetent 
witnesses. Knox testified that Hunt’s money was taken out of the hands of Adams, 
Knox and Nixon, of whom the deponent was one, by legal process at the suit of 
Schlatter. The record, also, was in evidence. Knox could not be made liable to 


Hunt, except by proving fraud and collusion, between him and Schlatter, Langham 
leposed, that Schlatter had settled with him, and received payment of the notes, as 


vas above stated. The letters of Schlatter afford evidence enough of the discharge 
{ Langham, to make him a competent witness. Schlatter had the only interest in 
the notes, and the receipt given by him to the Langhams, was an extinguishment of 
his interest: see Peake, 156. Third error: The Court erred in admitting the ac- 
ounts and receipts, in the record mentioned, to be read. The objection is, that the 
iccount should have been proved by Lyon, the writer, and not by Vanwick, unless 
the non-production of Lyon had been accounted for; the evidence of Vanwick is 
admissible, without giving any account of Lyon’s. Lyon was no subscribing wit- 
ness. The receipts of Schlatter to Langham, was not material. In this case, the 
payment of the money by him to Schlatter, was all that was necessary for him to 
prove. In areceipt between Langham and Schlatter, the receipt might have been 
the only competent evidence of the payment of that money. It did not belong to 
Hunt, and it is not the foundation of his suit. Fourth error: The record is that of 
the suit by attachment, brought by Schlatter, as above mentioned, against Hunt, in 
Philadelphia. It was well admitted in evidence. A judgment, in such an action, is 
uo evidence of money due to the plaintiff; it is only a permission to sell the property 
(655) attached, in some eases given by law. And should Hunt sue Schlatter in 
Pennsylvania, on his bond, filed at the commencement of his suit, there he might, 
00 doubt, well plead in bar the judgment obtained here. It has been twice decided, 
in our own Courts, that such a judgment is not sufficient ground for an action to be 
maintained on, and that the plaintiff must resort to his original cause of action. 
Upon the whole, it is the opinion of the Court, that there was no improper evidence 
admitted, and that there was sufficient evidence before the jury, to justify them in 
finding the verdict. Schlatter made the notes his own, and lost all claim on Hunt 
for the amount of them, by making the adjustment with the Langhams. The bal- 
ance of Hunt’s debt to him, the jury must have believed to have been paid to Robert 
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Collet, and any money of Hunt’s, which he may have received, over and above what 
was due to him from Hunt, is well sued for, as money had and received to the use of 
Hunt. 


The judgment of the Circuit Court is affirmed, and the defendant in error is al- 
lowed five per cent. damages. 


The petition for re-hearing is overruled. Oné ground of the decision of the Court 
is, that the judgment on attachment from the State of Pennsylvania, set out in the 
record, is not, under the Constitution and laws of the United States, conclusive be- 
tween the parties in this action, as to the subject matter of said attachment. 





Decisions of the Supreme Conrt of Missouri, 


FAYETTE DISTRICT, SEPTEMBER TERM, 1826. 


Uraic v. Barcrorr, AupITor or Pustic Accounts, AND PREWITT, SHERIFF OF 
HOWARD COUNTY. - 


Where a lease was made of certain salt springs, previous to the act which provided 
that a warrant of distress should issue in default of payment of rent, the Auditor 
ff Puvlic Accounts cannot have such a reniedy against the lessee. 


lompxtns, J., delivered the opinion of the Court. 


In the year 1823, the Assembly authorized by law the leasing of the salt springs 
longing to the State; in 1823, George Craig, the petitioner in this case, leased 

falo saline, under the provisions of that law. On the 30th of December, 1824, 
inother law authorized the Auditor to issue a warrant of distress against any lessee 
f the State salines, who should fail or neglect to pay his rent into the State Treasu- 
ty, and to produce to the Auditor the Treasurer’s receipt therefor; and on the 27th 
if July, 1826, the Auditor issued his warrant against said Craig and his securities, 
lor the sums due to the State for the rent of the Buffalo saline. It is the opinion of 
he Court that the Legislature intended the law to act prospectively only. The sum- 
tuary mode of proceeding, provided for in the law of 1824, precluded the petitioner, 
Craig, from all the defences which he might possibly have had under the law, as it 
657) stood when he took his lease. We think the Legislature never intended this 
‘ummary mode of redress to be used against any who had not assented to it. The 
people assent to this summary mode of collecting taxes through their representation. 
But an individual, having already made his contract with the State, cannot be sup- 
posed to yield his assent to such a summary mode of proceeding but by his own 
immediate act. 

By the 8th section of the 13th article of the Constitution of this State, it is pro- 
vided that the right of trial by jury shall remain inviolate. We are inclined te 
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believe that the Legislature have no power to authorize the collection of this money, 
in a summary way, by a law passed after the coniract was made. But there is no 
occasion for resorting to this constitutional provision, for in the very beginning of 
the act of 1824, the language of the legislative body is prospective ; they speak of 
salines to be leased from and after the passage of “ this act.” 

Let the writ go. 


LANE, ADM’R OF CARROL, v. CLARK, ADM’R OF MorGAN. 


1. A copy of the grant of letters of administration from the record, is good evidence 
without the letters themselves. 

2. Where the maker of a note has been prosecuted to insolvency, the record of the 
suit may be given in evidence against endorsers to prove due diligence. 


M’GrrK, C. J., delivered the opinion of the Court. 


This is an appeal from the Circuit Court of Howard county, the case originally 
commenced in the County Court of Howard county. The notice of claim, which 
stands in lieu of a declaration, contains several counts; some of which count on 4 
note, made by one Lochehart, for upwards of a thousand dollars, to one G. C. Hart 
and H. Carrol, the intestate of Lane. Hart and Carrol endorsed the note to Mor- 
(658) gan, who endorsed it to one Ward. Lochehart was sued on the note by Ward, 
and on execution took the benefit of the insolvent debtor’s acts. 

There are also common money counts. On these counts or notice, a judgmen! 
was given in the Circuit Court for Clark, the appellee. On the trial of the cause, 
several points were made by appellant’s counsel, and decided against him ; which 
were excepted to, and appear by a bill of exceptions. Those which appear to be 0! 
most importance will only be noticed; one of which is, that the “ proof of Clark being 
administrator, is not competent to prove that fact. The proof offered and objected 
to, was an extract or copy from the proceedings of the County Court. The extract 
begins thus: “State of Missouri, Cooper county, ss. Archibald Kavinaugh and 
James Bruffee, Justices of the County Court of Cooper county. To all whom,” 
&e. It is contended that by this it does not appear to have been done by a Court, 
but by individuals. If this stood alone, there might be some room for the objection ; 
another part of the same extract does, however, show abundantly that the grant 0! 
administration was made by the County Court of Cooper county. 

It is next objected, the letters of administration must be produced to prove Clark 
administrator, and that a copy of the grant of administration, taken from tle 
record, is not admissible. This Court is of a different opinion. 
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The act of the General Assembly, it is true, requires that all letters of adminis- 
tration shall be recorded, and that if not recorded they are not evidence ; but if 
recorded they shall be evidence. But the act does not make them the only evidence 
that can prove the fact of administration, but leaves the law on that subject as it 
was before. On this point we can perceive no error. Thirdly, it was objected that 
acopy of the record of suit being brought by Ward against Lochehart, and of his 
insolvency, is not competent evidence to prove diligence on the part of Morgan. 
We believe the evidence competent in its nature to be heard by the jury, but give no 
opinion of its weight or effect. 


These are all the points worthy of notice. The judgment is affirmed, with costs 
and one per cent. damages. 





Be pe, Repent 


Decisions of the Supreme Court of Missouri, 


8ST. CHARLES DISTRICT, OCTOBER TERM, 1826, 


CADWALEDER v. ATCHISON. 


i. Equity will not relieve when the party had his defence at law, and failed to avail 
himself of it, and especially when no excuse is shown for such failure. (Note a.) 

2. The allegation that the parly made the best defence at law in his power, is not sufl- 
cient to give equitable jurisdiction, 

3. A fact disclosed by an answer, not charged in the bill, will give a Court of Chan- 
cery jurisdiction, where that fact could have been proved by a witness. 


ON AN APPEAL IN CHANCERY from the judgment of the St. Charles Circuit 
Court. 


Wasu, J., delivered the opinion of the Court. 


The facts disclosed in the record of the case are, that Atchison, on the 26th June, 
1819, executed a note payable one day after date, to the order of one Alexander “. 
Clair, for the sum of one hundred and forty-nine dollars; that on the 30th of Sep- 
tember following, Atchison paid to St. Clair twenty dollars in cash, which he caused 
to be endorsed as a credit on said note, and at the same time delivered to St. Clair a 
note on one Erastus Brown, for the sum of one hundred and four dollars and fifty- 
four cents, which when collected was to have been credited to Atchison, on his said 
note to St. Clair, for which note so received for collection by St. Clair, Atchison 
took a receipt, without causing the same to be endorsed upon his note to St. Clair. 
St. Clair, shortly after the receipt of Brown’s note, collected about eighty dollars of 
(660) the amount and took a new note or gave Brown further credit for the bal- 
ance, but omitted to credit Atchison’s note to him, with the amount of Brown's 
note, or any part of the money received on account of it; and sometime afterwards, 
jn the spring of the year 1821, assigned to Cadwaleder, the appellant, the note 
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Atchison, the appellee, without recourse upon him, St. Clair. This assignment is 
witnessed, but not dated, upon Atchison’s note so assigned. Cadwaleder commenced 
a suit at law in St. Charles Circuit Court, at the November term thereof, in the year 
1824, obtained a judgment for the sum of one hundred and sixty-seven dollars, which 


judgment was enjoined, and the injunction made perpetual as to one hundred and 


thirty-five dollars, at the last July term of the Circuit Court, setting in Chancery, 
from which the cause has been brought by appeal to this Court. The bill sets out 
that the appellee made the best defence to the suit at law in his power, but what the 
defence was is not shown. The bill also states that evidence was discovered after 
the trial at law, of which the complainant was ignorant and could not avail himself, 
at the time of trial; but what that evidence is, does not appear, and from all the 
record the allegation is not sustained. ‘The only evidence of which this complainant 
has availed himself in equity, (for aught that appears to this Court,) might just as 
well have been used at law. No effort was made to use it, nor any reason assigned 
for his neglect to do so. The naked allegation, “ that the best defence in his power 
was made,” will not answer, especially when it is apparent from the record that 
every fact of which the complainant sought to avail himself, might, for aught appears, 
liave been established at law. Having laid by, and neglected to make the defences 
in his power, in the Court of Law, he had no claim to the interference and relief of 
: Court of Equity. It is contended, however, that as the assignment from St. Clair 
to Cadwaleder was without date, it could only be ascertained by appealing to Cad- 
waleder himself, and compelling him to disclose it in_hbis answer. The answer to 
that is, first, that the assignment is witnessed, and no effort was made to procure the 
(061) testimony of the witness, nor is any reason alledged for neglecting to do so. 
And secondly, that the complainant never discovered that matter material, and has 
not called upon the defendant for a discovery of that fact. The fact is incidentally 
lisclosed in the answer of Cadwaleder, and seems never to have been thought of by 
Atchison, until that disclosure of which he now seeks to avail himself. Upon this 
point alone the cause may well be decided, and the decree reversed ; and forasmuch 
as no sufficient ground is shown for the exercise of equity jurisdiction, 

The decree of the Circuit Court must be reversed with costs, and the complain- 
ant’s bill dismissed. 

‘a.) See Risher v. Roush, 2 Mo. R., p. 95. 

Yantis v. Burdett, 3 “© “ 457. 





SUPREME COURT OF MISSOURI. 


BEAUCHAMP’S ADM’RS v. BEST’S ADM’RS. 


On a sci. fa. to revive judgment against administrators, with a prayer for execution 
against the lands, &c., of the intestate, in the hands of the administrators, is good 
on demurrer. 


SCIRE FACTAS to revive judgment, and to have execution. 
M?Girk, C. J., delivered the opinion of the Court. 


The sci. fa. was demurred to, and for cause of demurrer it is alledged that the sci. 
fa. is wrong, in praying judgment of execution of the lands, &c., in the hands of the 
administrator. In the case of Scott v. Whitehall and French, decided at St. Louis, 
November term, 1826, the Court were unanimously of opinion, that the law is, that 
such execution may well issue. 

Therefore, in this case, let the judgment be rendered accordingly for the plaintiffs. 


(662) Eastow v. McALLISTER, ADM’R OF Lone. 


Against a note payable “on demand,” the statute of limitation begins to run from 
the date of the note. 


ERROR from St. Charles Circuit Court. 
M’Grrk, C.. J., delivered the opinion of the Court. 


The question submitted for the consideration of the Court is, at what time does 
the statute of limitations begin to run against a note payable on demand ? 

The statute is, that the action shall be brought within five years after the cause of 
action hath accrued. That we understand to mean, that whenever the debt is in a 
situation to be sued on, thenceforward the statute runs. Now, the law is well set- 
tled, that a suit may be brought on this sert of note as soon as made. Then it must 
result that the statute runs on such note from its date. This appears to be the law, 
as understood by Sergeant Williams in 2 Saunders, 63, c. fig. 2, or more correctly, 
63, a note 6. 

Let the judgment be rendered for Easton. 
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ST. CHARLES DISTRICT, OCTOBER TERM, 1826. 


Russe.yt v. Barcrort. 


Where there is no evidence going to prove a material point in a cause, the Court is 
bound to instruct the jury to that effect, if called on. 


ERROR from St. Charles Circuit Court. 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by Russell against Barcroft, on a prom- 
issory note. The defendant plead nor-assumpsit, and withdrew that at the trial. 
The second plea is, that Russell discharged Barcroft from the payment of the note. 
The next plea was, that Barcroft was ready to pay the money in the note; that Rus- 
sell was unable to make a certain deed which he was bound to make. This plea 
was demurred to, and demurrer sustained. The last plea is a plea of discharge by 
(663) Russell. ‘To the third and fourth pleas issues were joined, and found by the 
jury for Barcroft. On the trial, the counsel for the plaintiff moved the Court to in- 
struct the jury, that there was no evidence that Joshua Barton had any authority 
from Russell to discharge Barcroft from the payment of said note; which the Court 
refused, but instructed the jury that said Barton had full-power to release or discharge 
Barcroft. The plaintiffs counsel then moved the Court to instruct the jury, that 
there is no lawful evidence that the said plaintiff did discharge the said defendant 
from his obligation in said note, which the Court refused. 

The testimony upon which the motions were founded, are contained in a bill of 
exceptions, and it appears that the attempt was made to prove, that Joshua Barton 
was the agent for Russell, and that he had power to release Barcroft from the pay- 
ment of said note. The bill of exceptions states, that there was no other evidence, 
but that contained therein, given on either side ; so that we clearly see what evidence 
was given. ‘The first instruction prayed was, that there was no evidence of Barton 
having any power to discharge Barcroft. We think the Court was not bound to give 
this instruction, as prayed, in words, but in substance would have been sufficient. 
But the instruction of the Court was, that Barton had full power to release Barcroft. 
We have examined the testimony with attention, and can find no testimony, not 
even a particle which shows that he had any power from Russell to that effect. The 
instruction is wrong, even supposing the Court had the right to decide the question 
whether full power was proved or not. The second prayer was, that the Court should 
say there was no legal evidence of a discharge by Russell. The Court refused this. 
There surely is no evidence of a competent nature to prove a discharge ; the prayer was, 
in substance, right. The prayer might have been more technical; and the refusal of 
the Court to declare that there was no competent evidence to that effect before the 
jury, was Wrong. 

The judgment is reversed, the cause sent back for a new trial. 


40* 





Decisions of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, NOVEMBER TERM, 1826. 


Perry v. Price. 


A common seal of a corporation, affixed toa deed, must be proved to have been adopt- 
ed by the corporate authorities. If a plaster of wax be used as a seal, it must be 
proved that the corporation in council agreed and ordered it to be used in that par- 
ticular case ; and it will not do, that a majority of the directors ratify the act after 
it is done. 


ON PETITION for re-hearing. 
Tompkins, J., delivered the opinion of the Court. 


It is contended by Price’s cousel, that the authority in Shepherd’s Touchstone, 51, 
has been misunderstood. ‘The words of the author are, that a corporation may seal 
a deed by any other seal than their common seal, and the deed is never the worse. 
We understand this rule to mean, that when any seal is used, it must still be proved 
to have been adopted by the corporation. If the common seal is used, it must b 
proved by a corporate act to be the common seal ; if another than the common seal 
is used, it must first be proved that the corporation in council agreed and ordered 
such seal to be used in that particular instance, and then it must be proved, that the 
officer, whose duty it may be to affix the seal, did do so. When this is done, then 
only is it true, that a corporation may make a deed by any other seal than the con- 
mon seal. Those things do not exist in this case, nor does the approbation of seven 
(665) directors afterwards, ratifying the execution of the writing, as they call it, make 
the matter any better. They only ratify the execution of the writing. This ratif- 
cation does not make the instrument a deed, unless it were a deed before.» It doe 
not make a smooth plaster of wax, a sealed impression. These things, we know, 
are technicalities ; but is it to be remembered, that a corporation only exists by tech- 
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nical fiction, and all it does must be technical, and, in general, can only be known by 
using signs, which the law has given it power to use, to evince its existence or its 
consent. 

We do not think there is any analogy between the cases, of sealing by individuals 
and corporations. 

In the case of a natural person, there is but one will to be proved; but in the case 
of aggregate corporations, there are many natural wills, and they must be conjoined 
before any corporate will is produced ; and this conjunction is to be proven by proof 
of the common or special sign of consents having been given. In the case of a 
natural person, th® fact that any seal was used by him, is proof that his whole will 
concurred in assent to the act done. Therefore, thé analogy fails. 

The petition is overruled. 





~ 


Tuomas, TO USE OF DEANE, v. WasH AND SAVAGE, ADMINISTRATORS OF De- 
VOTION. 


In an action on notes, &c., it is a good plea, that they were assigned to a third person 
before the commencement of the suit. The suit must be brought in the name of 
the assignee. 


ERROR from St. Louis Circuit Court. 


Tomexins, J., delivered the opinion of the Court. 


This is an action of assumpsit. The declaration contains six counts: four on 
promissory notes, and two general counts, which are withdrawn. The defendants 
plead, that the notes were assigned, before the commencement of this action, to 
(666) Deane. They also pleaded the statute of limitations. The plaintiff’s reply 
to the pleas of assignment, that the action was brought to the use of Deane, and of 
no other. To these replications the defendants demur. The plaintiffs also demurred 
tothe pleas of the statute of limitation. The demurrers of both the one and the 
other were sustained by the Circuit Court, and judgment was rendered for the de- 
fendants below, defendants also here. To reverse this judgment of the Circuit Court, 
the plaintiffs bring their writ of error, and cite Chitty on Bills, pp. 171, 2, 3,4, 5, 6, 
‘o prove, that the holder of a note may, by striking out endorsements or fillifg them 
up, fit the note to his case. The result of the whole said by Chitty, in our opinion, 
amounts to this, that the legal owner of the note must sue, and may strike out pre- 
ceding endorsements to make his evidence suit his case. It is our opinion, that our 
statute of assignments clearly requires the legal owner to sue in his own name. 
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Thomas, so far from showing himself the legal owner of these notes, indirectly ad. 
mits, by the declaration, that Deane is such, and the fact is directly admitted by the 
demurrers to the pleas of assignment. 

It 1s useless to give any opinion on the judgment of the Court for the plaintiff be. 
low. The judgment of the Circuit Court is affirmed. 

















GONSOLIS AND WIFE v. DovcHOUQUETTE. 





Property conveyed to a woman after separation from her husband, by their own vol- 
untary act, cannot be held against the husband’s right of possession ; and the sepa- 
ration was not authorized by law. 







ON AN APPEAL in Chancery from St. Louis Court House. 





Wasu, J., delivered the opinion of the Court. 





From the bill and exhibits in the cause, it appears that Douchouquette, the appel- 
(667) lant, brought an action of ejectment, in the St. Louis Circuit Court, against 
Gonsolis, the appellee, in which the jury returned a special verdict ; on which, judg- 
ment was rendered at law for the appellant. Gonsolis, the appellant, then filed his 
bill in equity, and prayed an injunction, which was granted. The appellant, for an- 
swer, demurred generally to the bill, which was overruled, and a decree rendered to 
perpetuate the injunction; to reverse which, this appeal is prosecuted. The factsal- 
ledged in the bill, are precisely those stated in the special verdict, and are concisely, 
that said appellant, on the 23d of February, 1797, intermarried, in due form of law, 
with one Genevieve Charleville, with whom he lived as man and wife, until the 24th 
of December, 1803, when the said Pierre and Genevieve agreed to separate and live 
apart from each other; and to that end, executed a contract of separation, absolutely 
dissolving the marriage; dividing the property owned by them in community ; re- 
nouncing, mutually, all rights and powers flowing from their matrimonial contract, 
and granting to each other the free and absolute disposition and control of their pro- 
perty and conduct, as if they had never been married. That the parties, Pierre and 
Genevieve, lived separate, until the death of the latter, in 1822; that on the 3d of De- 
cember, 1808, one Pierre Chouteau was seized of the premises in dispute, and being 
so seizelconveyed the same to the said Genevieve, tohersole use. That said Pierre 
Douchouquette and Genevieve had two children, born of said marriage, of whom one 
died in the life time of his mother, without issue, leaving Sophia, his sister, who in- 
termarried with Gonsolis, the appellee, and that said Genevieve, at her death, in 1822, 
left a writing, purporting to be a will, by which she devised all her estate to Sophia, 
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the wife of the appellee, and through whom he derives title. Upon this state of the 
record, this Court can feel no hesitation in reversing the decree of the Circuit Court. 
Several questions have been presented for our consideration, viz :— Were the articles 
of separation authorized by the laws of the land in force at that time? If so, the 
judgment upon the special verdict was erroneous, and the redress should have been 
(668) sought by writ of error from the law side of this Court. No new matter is 
alledged, nor any defect of jurisdiction in the Court of law shown, by reason whereof 
the parties’ rights were curtailed or abridged. The articles of separation, however, 
were entered into, (if not the express provisions of both the civil and common law,) 
at least without the sanction of either, and against, what this Court is pleased to con- 
sider, the soundest principles of morality and of social policy. And though the 
English Court of Chancery have, of late, gone great lengths in lending their aid to 
the execution of such contracts, we feel no disposition to follow their example at 
present, and sincerely hope, that the time is far distant, when the condition of society 
may make it proper for American Courts to do so. Another question, for our con- 
sideration, is, whether, in this State, real property can be conveyed to a wife, so as 
to deprive the husband of his curtesy without the intervention of trustees? To 
which it may be answered, that there is no provision in the Spanish laws which were 
in force at the period of the separation, nor in the laws enacted after the change of 
government, either before or since the conveyance by Chouteau to the said Genevieve, 
known to this Court, by which it can be sustained. By the solemn and sacred contract 
of marriage between the said Pierre Douchouquette and_the said Genevieve Charle- 
ville, a community was established in all property, movable and immovable, then own- 
ed, or that might be acquired dunng their joint lives. The right of survivorship secured 
to the longest liver. We have already decided, that the parties had no power, them- 
selves, to dissolve the marriage and destroy the contract ; and every consideration of 
policy that restrains this Court from enforcing the articles of separation, weighs yet 
more strongly against the sole and exclusive possession by the wife of property ac- 
quired during the marriage. The conveyance by Chouteau to the sole use and enjoy- 
nent of the wife, is illegal and inoperative, so far as it seeks to exclude the husband, 
aud serves merely to pass the property to the community, and subject it to the law of 
(669) that contract by which the possession and enjoyment for life is secured to the 
appellant. 

Let the judgment of the Circuit Court be, therefore, reversed, the injunction dis- 
solved, and the bill dismissed, with costs. 
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A slave conveyed to a married woman after a mutual separation, cannot be held ip 
prejudice of the husband’s rights ; the separation not being authorized by law. 






ON AN APPEAL in Chancery from St. Louis Circuit Court. 






Wash, J., delivered the opinion of the Court. 






Douchouquette, the appellant, brought an action of trover against Chouteau, the 
appellee, in the St. Louis Circuit Court, for the conversion of a slave, in which, 
upon the plea of not guilty, the jury found a special verdict ; on which the Court 
below rendered judgment for the appellant. The appellee then filed his bill in Chan- 
cery, and obtained an injunction. The appellant, for answer, demurred generally; 
the demurrer was overruled, and a decree rendered, perpetuating the injunction; to 
reverse which, this appeal is now prosecuted. The facts in the bill and special ver- 
dict are precisely the same, and are in substance :—that the appellant and one Gene- 
vieve Charleville, on the 23d February, 1797, entered intoa marriage contract, in due 
form of law, whereby each made a donation to the other, during the life Df the su- 
vivor, of all property, both real and personal, and established a community between 
them. That immediately upon the execution of said contract, they intermarrie(, 
and lived as man and wife, until the 24th of December, 1803, when they executed 
articles of separation, purporting to dissolve the marriage ; dividing the property 
owned by them in community ; renouncing, mutually, all rights and powers flowing 
(670) from their matrimonial contract, and granting to each other the free and abso 
lute control of their property and conduct, as if they had never been married. That 
they accordingly lived separate, until the death of the said Genevieve, in 1822. 

That on the 24th of October, 1810, Francis Brazeau conveyed to said Genevieve 
the slave sued for, to have, possess, and dispose of the same, as she should think 
proper, and without the same becoming subject to the community or the control of 
said Genevieve’s husband. That the appellee, in the year 1808, conveyed to sai 
Genevieve a lot of ground in St. Louis, and advanced to her $650, in money and mi 
terials, to enable her to build a house thereon; and in order to secure the payment 
of said sum of money, on the 24th of October, 1810, took from said Genevieveé 
mortgage on said lot, and on the slave sued for by the appellant, as aforesaid. That 
said Pierre Douchouquette and Genevieve had two children of said marriage, of 
whom one died in the life time of said Genevieve, without issue, leaving Sophis, 
who intermarried with one James Gonsolis. That said Genevieve took possessid 
of said lot and slave, at the time they were respectively conveyed to her, and cot 
tinued to hold them, until her death, in 1822, when she, by an instrument in writing, 
purporting to be a will, devised all her property to her said daughter, Sophia. That 
the money due to said appellee, as aforesaid, remaining still unpaid, it was agreed be- 
tween the said Gonsolis, the husband of the said Sophia, and the said appellee, that 
the appellee should take the slave in dispute, in part payment of the debt due to his, 
as aforesaid, which was done, and the appellee put into possession of said slave. 
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From these facts it will be seen, that the same questions are here presented which 
have been just now examined and disposed of, in the case of Gonsolis and wife v. 
Douchouquette. 

The decree of the Circuit Court is, therefore, erroneous, and must be reversed, the 
injunction dissolved, and the bill dismissed, with costs. 





(671) SmitH v. Mounts. 


Subscribing witnesses to a deed must be produced, or their absence accounted for; 
and it not sufficient that the deed was acknowledged. 


ERROR to Washington County Court. 


Tompxins, J., delivered the opinion of the Court. 


John Smith, the plaintiff in error, brought an action of ejectment against the de- 
fendant in error, to recover lands, lying in Washington county. ‘The plea was not 
guilty, and a verdict was found for the defendant, and judgment was given accord- 
ingly. : 

From the bill of exceptions it appears, that one John Cooper was admitted to 
have been once possessed in fee of the land in dispute. The plaintiff produced a 
deed, purporting to be executed by one John Cooper, and acknowledged by him be- 
lore Richard S, Thomas, Judge of the Southern Circuit, by which the premises were 
conveyed to the plaintiff. To prove the execution of this writing, the plaintiff read 
the deposition of Richard 8. Thomas. In this deposition Thomas states, that a 
man, calling himself John Cooper, acknowledged the deed before him, and that this 
man Was personally unknown to him. There were two subscribing witnesses to the 
deed, neither of whom were present. The defendant objected to the reading of the 
deed, and the Court sustained the objection. In support of the judgment of the Circuit 
Court, the defendant’s counsel insist, among other things, that the acknowledgment 
is not evidence of the execution of the deed. The law arising on this point is plain; 
Phillips, p. 356, says, that the execution of every instrument that is attested, wheth- 
er under seal or not, ought to be proved by a subscribing witness, if he can be pro- 
duced, and is capable of being examined. In page 357, of same author, it is said, 
that an acknowledgment by the obligor himself, admitting that he executed a bond, 
will not dispense with the testimony of the subscribing witness. The plaintiff here 
did not pretend to account for the absence of the witnesses. It is obvious, that the 
(672) Legislature did not intend the acknowledgment of a deed before an officer, to 
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be made for any other purpose than to give notice to all the world of the transfer of 
the land, in the deed mentioned, and the consequences were, that if a purchaser failed 
to have his deed acknowledged, or proved and recorded, according to law, that a 
subsequent sale by the maker of such deed to a fair purchaser, was good to convey 
the same premises. 

The Court conceives, that the case is sufficiently disposed of by the decision of 
this point, and that it is useless to decide the others, The judgment of the Circuit 
Court is affirmed. 





KENNERLY v. WEED. 


1. A bond executed by A., under his seal, but for B. and C., is the bond of A. only; 
and such a bond cannot be received in evidence, in an action against B. and C. on 
ano'e 

2. In actions before Justices of the Peace, the execution of a bond or note, may be 
denied ore fenus, under oath. 


ERROR from 8t. Louis Circuit Court. 
M’Girx, C. J., delivered the opinion of the Court. 


This case was an action of debt, originally brought before a Justice of the Peace, 
by Weed against Kennerly and one Rector, who has since died; his death suggested 
on the record, and then proceedings, as to him, stop. Judgment was rendered be- 
fore the Justice for the plaintiff. An appeal was taken to the Circuit Court, and 
judgment there rendered against Kennerly, the defendant in that Court, and the cause 
is brought up by writ of error. This suit was commenced before the Justice under 
an act of the Legislature, since repealed. That act directs the summons to issue in 
the following form : “ To the Constable of township, in the county of , 
greeting: Summons C. D. to appear before me, a Justice of the Peace, on the —— 
day of , at the dwelling house of , &e., to answer unto A. B., in an 
(673) action on (bond, bill, note, book account, or promise, as the case may 
be,) &c.” 

The summons in this case is to answer unto the plaintiff, on a note. When the 
cause came on to be tried in the Circuit Court, the plaintiff offered in evidencea 
bond, in the following words, to wit: “Twenty days after date, I promise to pay 
Edmund Weed, or order, the sum of fourteen dollars and seventy-five cents, for value 
received, as witness my hand and seal, this 18th November, 1823, Charles 
Lockhart, (seal;) for Stephen Rector and George H. Kennerly.” The defendant’s 
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counsel objected to this bond being given in evidence, on the ground, that said bond 
was not the bond of Rector and Kennerly ; and secondly, that if it purported to be 
the bond of Rector and Kennerly, the authority of Lockhart to make such an instru- 
ment of writing must have been shown, before it could be read in evidence ; which 
objections were overruled, and the bond went in evidence. 

The plaintiff in error insists, that this case is like the case of Wahrendorff against 
Whitaker et al., decided by this Court ; and the defendant thinks it may be likened 
to the case of Labeaume v. Labeaume, decided also by this Court. We think 
this cannot be decided by either of these cases. This has no near likeness to any 
case heretofore decided. It is, with respect to other proceedings in Courts of record, 
sui generis. 

It is contended by the defendant’s counsel, that because the defendant has not de- 
nied the execution of this bond, by a plea supported by affidavit, that, under the 
statute, he admits the execution of the same. It is indeed, in general, true, that 
when a suit is brought on a note, purporting to be signed by a party, that if he does 
not deny the same, by plea and oath, it is to go in evidence against him. The statute 
says so, and it must be so. But this is a case originally before a Justice of the Peace 
ind the whole proceeding is of a peculiar nature. In the first place, there is no decla- 
ration, and when it gets into the Circuit Court, it is to be tried de novo. Hence, 
there is no declaration. In the Circuit Court, in this case, the summons says, the 
action is founded on a note, and does not say on a bond, as the truth seems to be; 
(674) and on the trial, a bond is produced, but not the-bond of the party, but the 
bond of a third person ; for this is clearly the bond of Lockhart, and not of Kenner- 
ly 3 and it is agreed, that this is evidence to support the summons, which goes 
for a debt due by a note made by Kennerly. Here isa great and material vari- 
ance between the summons and the evidence to support it; and the question is, how 
shall the defendant avail himself of this variance? If it were a suit in the Circuit 
Court, the defendant would crave oyer, and demur for the variance. But after this, 
the bond would be no longer in Court. But in cases before a Justice of the Peace, 
no such step can be taken. The defendant has no right nor opportunity to see the 
bond, till the trial is gone into, and then he must be allowed to object for variance, 
otherwise, he loses important advantages. On these trials before a Justice, the note 
or bond must be produced, and it must answer, in substance, to that mentioned in the 
summons ; and when it does do so, it will be read in evidence, unless, indeed, the de- 
fendant will declare, ore tenus, that it is not his deed, and will swear to the fact; and 
Justices would do well to commit this oath to writing, whereby perjury may be more 
easily proved. 

In this case, we consider the objection is well taken, and in due time. 

The judgment of the Circuit Court is reversed, with costs, 
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DovuGHERTY v. Downey. 


In an action commenced on the 10th June, 1825, in the Circuit Court, and a verdict 
obtained for $60—held, that the Court has jurisdiction, and may adjudge Costs ia 
its discretion. 


ON A WRIT OF ERROR from the St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


On the 10th day of June, 1825, Dougherty brought an action of indebitatus as- 
(675) sumpsil, against Downey, for the price of a horse, and laid his damages at 
$300. The defendant pleaded the general issue, which the jury found for the plain- 
tiff, and assessed damages to $60; on which, judgment was rendered, which, on a 
subsequent day of the same term, was set aside, and the action abated for want of 
jurisdiction ; to reverse which latter judgment, this writ of error is prosecuted. The 
plaintiff relies upon the 34th section of the act establishing Justices’ Courts, and 
regulating the collection of small debts, which took effect from and after the 4th day 
of July, 1825; on the 11th section of the act concerning costs, and the 4th section 
of an act to establish Courts of Justice, and prescribe their powers and duties ; the 
first of which took effect on the 26th January, 1825, and the last on the 27th of the 
same month. The defendant relies upon the act giving jurisdiction to Justices of the 
Peace, to the extent of $90, passed January 11th, 1814: see Geyer’s Digest, p. 382; 
and on the act of February Ist, 1817: ibid, p. 394, which makes it unlawful for per- 
sons to sue in the Circuit Court, for any sum within the jurisdiction of a Justice of 
ihe Peace. The act of October, 1820, p. 8, sec. 7, continues the powers and duties 
of Justices of the Peace, as they then existed, &c. The 34th section relied on, can 
only apply to suits commenced subsequent to the 4th July, 18235. In this country, 
the filing of the declaration, and not the return of the writ, must be considered as 
the commencement of suit. In the cause under consideration, the suit was com- 
menced onthe 10th of June, 1825, and cannot be reached by the 34th section referred 
to. The 11th section referred to, provides, that where any action shall be prosecuted 
in any Court, the subject matter of which is cognizable before such Court, but the 
amount of debt or damages recovered shall be below the jurisdiction of the Court, the 
plaintiff shail recover no costs, but may have costs adjudged against him, in the discre- 
tion of the Court. The references of the defendant’s counsel, seem to be to the law at 
large, on the subject of collecting small debts ; the 32d and 33d sections of which pro- 
(676) vide, in substance, that any suit, instituted in the Circuit Court, which is proper- 
ly cognizable before a Justice of the Peace, shall be abated, &c. Now, this is the law, 
under which the plaintiff’s action was commenced, and by which it must be abated, 
had the law continued in force. This law, however, was repealed, from and after the 
4th day of July, 1825, taking from the Circuit Court the power to abate the suit, and 
giving it a discretionary power to adjudge the costs, as is provided in the 11th section 
above recited.. This it was perfectly within the power of the Legislature to do. 

ws» abatement of the writ, under the old law, was in nature of a penalty or punish- 
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ment upon the plaintiff, for dragging the defendant before an improper tribunal ; as a 
substitute for which, it is provided, that the Court may, in its discretion, adjudge costs 
against him. Taking this view of the subject, we think the Circuit Court erred in 
setting aside the judgment first entered upon the verdict of the jury, and in abating 
the plaintiff’s action. 

The judgment of the Circuit Court is, therefore, reversed, with costs, and this cause 
remanded to the said Court, with directions to enter up judgment for the plaintiff, and 
to adjudge the costs, as in its discretion may seem meet. 


HEUGH, ADMINISTRATRIX, v. Hancock. 
ON MOTION to dismiss the writ of-error. 


Tompxins, J., delivered the opinion of the Court. 


It is assigned as a reason for dismissing the writ of error, that when a case, brought, 
as this was, on appeal from the Probate Court to the Circuit Court, it is the duty of 
the Clerk of the Circuit Court, to certify down (to the Probate Court) a transcript 
of the proceedings and decision of the Circuit Court, with the original papers. 

By the 54th section of the law concerning executors and administrators, it is pro- 
(677) vided, that on appeal from the Probate Court to the Circuit Court, the Judge 
of Probate shall make out a transcript of the proceedings in said Court, and trans- 
mit the same, with the original papers, to the Clerk of the Circuit Court of the pro- 
per county ; and that, after the Circuit Court has decided, the Clerk of the Circuit 
Court shall make out a transcript of the proceedings of the Circuit Court, with the 
original papers, to the Judge of the Court where the appeal was taken. We suppose 
it was meant, that the transcript of the proceedings in the Circuit Court, with the 
orfginal papers, should be transmitted to the Judge of the Court where the appeal 
was taken. What are the original papers, and what are the proceedings in the Pro- 
bate Court? In the 53d section of the same act, the plaintiff in the Probate Court 
is required to file in the office of the Judge of Probate in which the proceedings are 
to be had, a petition, setting forth the nature and amount of his demand, accompanied 
by a copy of the notice, and the account or other writing upon which the demand is 
founded, and the evidence of the service of such notice ; that the petition, the copy 
of the notice, and the evidence of the service of such notice, are matters of record, 
as was contended by the counsel for plaintiff in error, and admitted by the defend- 
ant; and the Court think that they can be properly called those proceedings in the 
Probate Court, of which a transcript is to be sent to the Circuit Court. The ori- 
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ginal papers, in the opinion of the Court, on the accounts, notes, or other evidences 
of debt, (of which many may exist against the testate or intestate, as well as against 
the administrator or executor,) required by the statute to be filed with the petition, 
ona trial de novo. In the Circuit Court, these original papers would be wanted ; 
after the trial was over, they would be no longer necessary, and might, with pro- 
priety, be sent back to the Probate Court. The record of the Circuit Court would 
then be complete. This Court could, as the Constitution and the law contemplate, 
by writ of error, know what had been done in the case, and in the opinion of this 
Court, both the letter and the spirit of the statute would be complied with. 
The motion is overruled. 


Hancock v. HEUGH, ADMINISTRATRIX OF GILLESPIE. 


1, Where a debtor removed from this State to Scotland, and remained four years, 
the statute of limitations does not run for that time, so as to bar the action of a 
creditor. 

2. Where a debtor absconds or removes, a creditor is not barred by the statute of 
limitations, although he does not commence an action by attachment. (Note a.) 


’ 


ERROR from St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


This proceeding originated in the Probate Court. That Court gave judgment for 
the plaintiff in error, from which there was an appeal to the Circuit Court, where the 
plaintiff recovered $50; not being satisfied with that judgment, has brought a writ 
of error, to reverse his own judgment. No pleadings were made up in either Court, 
but the matters of law and fact were submitted at large for the determination of*the 
Court. The facts in the case are, that in the year 1817, Gillespie, the defendant in- 
testate, went to the county of Montgomery, and obtained boarding with the plaintiff 
in his family, and remained so to board with him, till some time in the year 1820; 
and that he cultivated a small piece of ground about a mile from said Hancock’s, for 
his pleasure or amusement, which he claimed as his own ; that in the vear 1820, Gil- 
lespie left Hancock’s, and went to Scotland, and there remained, till the year 1824, 
when he returned to the county of St. Louis, in Missouri, and resided in St. Louis till 
his death, which happened in the latter end of that year. On the trial of the cause 
in the Circuit Court, the Court held, that the demand was all barred by the statute of 
limitations, except $50, or thereabouts. The inquiry is, whether or not this decision 
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was right. The statute of limitations says, that all actions on the case, &c., shall be 
brought within five years after the cause of action shall accrue. This proceeding is 
in the nature of an action on thecase. At the latter end of this statute, there is this 
proviso, viz: “that if any defendant to any civil or criminal cause, herein before 
(679) recited, absconds or removes himself, or by removal out of the country or ter- 
ritory where he resided when such cauge of action accrued, or by any other indirect 
means, defeats or obstructs the bringing or maintaining all or any of the aforesaid 
actions, within the respective times limited by this act, such defendant shall not be 
permitted to plead this act in bar.” The plaintiff’s counsel insists, that by the de- 
fendant’s absence to Scotland, he was defeated and obstructed from having his action 
within the five years. The Court is of this opinion ; but on the other side, it is con- 
tended, first, that the action on the case is not proved to be defeated, because the 
plaintiff might, notwithstanding the absence, have brought his action, by leaving a 
summons at the intestate’s usual place of abode, according to the statute; or that he 
might have proceeded by attachment. As to to the first remedy, we think, that by 
the evidence, Gillespie’s usual place of abode was at the plaintiff ’s before he went to 
Scotland, and to have the Sheriff to leave the summons with the plaintiff’s family, 
would be tantamount to no notice at all; and although it had for several years been 
his usual place of abode, yet the evidence is quite satisfactory, that he abandoned it 


when he left there for Scotland. 

As to the remedy by attachment, we think the plaintiff was not bound to take up- 
on himself this burthensome remedy, even if it did appear that Gillespie left property 
enough to satisfy the demand; to be sure, the action ‘in attachment in this case 


would have, in form, been an action on the case, but the remedy is out of the com- 
mon course of remedies ; it is burthensome. The plaintiff must swear to his debt, 
give a bond to answer in damages, if the debt is disproved, and this bond must hang 
over him several years. But above alt, in this case, there is no evidence that the 
intestate’s property would have been available to satisfy the debt, or even the costs. 
Gillespie cultivated a small piece of land, which he claimed as his own. Now we 
do know that in this State many persons tilled land to which they have no sort of 
right ; and on this branch of the subject we will say, that if there had been property 
(680) sufficient to pay this debt, the fact should, at all events, be proved. 

In this case, we say, the action was both defeated and obstructed. Now, what is 
it to defeat the bringing the action? We say, fora person to go beyond the jurisdic- 
tion of the State, though it does not entirely defeat the bringing the action, it must 
greatly obstruct it. But to go beyond the Atlantic, to the kingdom of Scotland, 
does as completely put it out of the power of a party to bring or maintain his action, 
as it would do if the party had gone to China or Hindostan. The plaintiff surely 
was not bound to follow this man to Scotland, because this would have cost more 
than the debt was worth; and in our opinion, there is no good reason to say the 
plaintiff was not obstructed, and indeed defeated, of having his action. 

The judgment is reversed and sent back for a new trial. 


Wasn, J. 


I differ with my brethren in the construction of the statute. In the provision, 
made for the removal of the defendant, the act of removal is considered an indirect 
means only, by which the plaintiff wr -_ defeated or obstructed in bringing or 
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maintaining his action. The mere change of residence; from one county to another 
in the State, or from this State to any other of the United States, or to a foreign 
country, does not (necessarily) defeat or obstruct the action. It is certain that it very 
often has that effect, and that it may be the possible, and even probable consequence 
in every instance, and that, too, in proportion to the distance to-which.the defendant 
removes. Yet is equally certain, that in point: of fact it may often facilitate the 
plaintiff’s recovery. The right to plead the statute-is positive,.and not to be barred 
by showing a case, however probable. It may be well that the defendant left a fam- 
ily, and a large amount of property behind. Although neither is to be inferred from 
the record, we are not precluded from supposing that such was the fact; and if so, 
could it be contended that the plaintiff had been defeated or obstructed? I think 
(681) not; for although.he could not have arrested the defendant’s person, he could 
have left his summons with the family, or have-sued. out his attachment, if property 
only was left. It is true, that it might be somewhat more expensive and inconvenient 
for the plaintiff to establish his right, and the same-thing might be said of a removal 
from one county to another. But it is not the physieal ability or convenience of the 
plaintiff to which the statute looks, but his ability in law. . The case of Bobb and 
Shipley, decided at the November term of this Court, 1822, goes, I think, the full 
length of the-construction for which I contend. In that case it was held that a re- 
moval from Kentucky to this State, would not prevent the running of the statute ; 
and on this point the Court say, ‘‘it is apparent and clear, the removal must have a 
particular character, and must, in its tendency, defeat or obstract the bringing an 
action ;.and proof, that the plaintiff inquired for defendant after his removal, at the 
place where he resided, where the cause of action accrued, and could nut find where: 
he was, so that he might sue, &c., would be sufficient.” 


(a.) See Cartmill v. Hopkins, 2, Mo. R., p. 220. 





Lorer v. Mayor. AnD ALpEeRmen. or Sr. Lovurs. 


The act of 9th December, 1822, to incorporate the city of St. Louis, is not a publit: 
act. 
APPEAL from: St. Louis Circuit Court. 
Tompxins, J., delivered the opinion of the Court. 


Judgment was given, in the Circuit Court of St. Louis county, against Loper, om 
an appeal from a Justice of the Peace. From the testimony saved-on the trial, in thes 
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bill of exceptions, it appears that they sued Loper for work done by order of the 
Mayor, on the street of the city of St. Louis, before Loper’s lot, in pursuance of an. 
ordinance of the city. The plaintiffs below proved. the act of the incorporation of the: 
(682) city of St. Louis. Loper, the appellant, requested the Court to instruct the jury 
that there was no evidence to show that the sum charged against him was levied as 
a tax; that unless it was a tax, the: plaintiffs cannot recover in this action ;, that un- 
less the jury believed, from the evidence, an application was made by two-thirds of 
the inhabitants, or holders of the front lots, where the defendant lived, for the paving 
of said street, the plaintiffs cannot recover in this action. The Court refused to give. 
the instruction. 

The appellant, (defendant in the Circuit Court,) relies on.the 13th section of an act 
to incorporate the inhabitants of the town of St. Louis. The counsel of the defendant 
in error contends that it is a private act,of which the Circuit Court ought not to take no- 
tice, unless it had been pleaded, or what would have been equivalent in this case, where 
no pleadings are made up, unless it had been given in evidence. The counsel for the 
appellant contended, that the above mentioned act is made a.public act by the act to. 
provide for the publication and distribution of the revised laws cf Missouri, which 
says that the following acts of a public, permanent, and general nature, &c., are to. 
be printed and distributed, The act to.incorporate the inhabitants of the town of St. 
Louis, is certainly enumerated among.those acts.. But the Court is by no means in- 
clined to think the Legislature intended thereby to make it a public act. In section 
the 11th of the act last cited, it is provided that one-hundred copies of all acts passed 
at the present session of the General Assembly, which are of private, local, or tem- 
porary nature, except acts creating corporations, and which shall not be published in 
the edition of the laws hereby authorized, &c., &c: The-acts creating corporations, 
and which are published in the revised code, are here expressly noticed as private acts, 
so that were the Court disposed to regard the first mention of that act as an intima- 
tion of the intention of the Legislature to make it a public act, they would think the: 
11th section above cited, would restrain them.from giving the construction contended 
for by the appellant. 

The judgment of the: Circuit Court is affirmed, and damages awarded to the ap- 
pellee at the rate of ten per centum.on the amount of the judgment of the Circuit. 
Court. 
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SUPREME COURT OF MISSOURI. 


(683) CaBANNE v. Lisa’s EXECUTORS AND Hunt. 


ON AN APPEAL in Chancery from St. Louis Circuit Court. 
Was, J., delivered the opinion of the Court. 


This cause was heard in the Circuit Court, (as the record tells us,) on the bill, 
answer and exhibits, and the testimony offered in the presence of counsel, learned on 
both sides, and upon such hearing, after debate, the said Court ordered and decreed 
the complainant’s bill to stand thenceforth absolutely dismissed ; to reverse which 
decree this appeal is prosecuted. The assignment of errors is general. Several 
points have been raised and ably and ingeniously argued by counsel for the complain- 
ants, which need not be decided or considered from the view we take of the subject. 
It is wisely provided, in an act to regulate proceedings in Chancery, sec. 42, p. 646, 
R. Code, that it shall be the duty of every Court of Chancery (from whose decree 
an appeal lies) to cause the facts, on which they found their decree, to appear either 
in the pleadings and decree itself, as a case agreed by special verdict, or the testimo- 
ny of witnesses reduced to writing by the commissioner. And it has been contended 
that sufficient facts do not appear to warrant the decree in this cause. We think 
differently, and without seeing upon what precise ground the Court below proceeded, 
we see enough to warrant the decree rendered. The deeds of sale and abandonment 
set out in the complainant’s bill, exhibits two and three, makes it a clear case at law, 
and the appellants might have recovered (for aught appears to this Court) in dama- 
ges on the covenant, full indemnity for the wrongs complained of. But were it 
otherwise, and the case a clear one for the exercise of equity jurisdiction, this Court 
would feel little hesitation in giving to those deeds a different construction from that 
for which the appellants contend. 

The judgment of the Circuit Court is, therefore, affirmed with costs. 
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ST. LOUIS DISTRICT, NOVEMBER TERM, 1826. 


(684) LAUGHLIN ET AL. ?%. McDonatp. 


A judgment, in ordinary cases, cannot be rendered against administrators de bonis 
propriis. 


ERROR from the Circuit Court of Franklin county, 
M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of debt ona promissory note made by Laughlin, P. P. Bolware 
and others, styling themselves Commissioners of the Court House and Jail for the 
county of Franklin. One point made is, that P. P. Bolware died pending the action, 
and that his administrators were made parties, and that judgment was rendered 
against them de bonis propriis and not de bonis testatoris. This is error; and for this 
the judgment, being entire, must be reversed. Another point made is, that the Court 
erred in rejecting testimony to support the second plea. There is no error in this 
behalf, because that evidence was not pertinent tothat plea. But because we cannot 
know what judgment this Court should give on the whole record, the cause is sent 
back to the Circuit Court, with instructions to that Courf to give the parties the 
privilege of pleading such matters as will decide the following points, to wit: What 
surplus remained after building the Jail? The first plea avers there was a surplus, but 
does not show what it was. Second. What funds McDonald looked to for pay of 
building the Court House? whether to the individual wealth of the makers of the 
note, or to the fund remaining, or that might remain, after the Jail was built ? 
Third. If McDonald knew, at the time he made the contract and took this note sued 
on, what fund he was to be paid out of ? 

Judgment reversed with costs. 





(685) Gonsotis AND WIFE v. DovcHoUQuETTE. 


ON PETITION of re-hearing. 
M’GrrK, C. J., delivered the opinion of the Court. 


The petition states, that the Court, in making its opinion, overlooked an important 
fact, to wit: that the marriage agreement states, that Douchouquette was only to 
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take, as survivor, in case there was no issue of the marriage. The Court did over- — 4 ;, 
look that fact, and deem it proper and right to annul so much of their opinion, de- [9 yj 
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separation ; but the remainder of said opinion is not annulled. oor 
Petition refused. tel: 
pos 
ses 
the 
17t 
: its 
ere, + sal 
the 
4 mori 
Pa pro 
a ien 
cs ‘ 
DovcHovUQuETTE v. CHOUTEAD. * 6s 
ae (8 
He har 
PETITION for re-hearing. oe ret 
M’Grrx, C. J., delivered the opinion of the Court. ; a 
, om Sale 
The petition in this case is granted to the same extent as in the above case, and 4 any 
the opinion of the Court is annulled to the same extent that it is in the case of Gon- (J ihe 
solis and wife v. Douchouquette. M gait 
} not 
4 and 
4 tory 
oft 
ea ob! 
; nt 
| Be 
and 
i ste 
Fi and 
Fe q 
(686) Scott AND Rue v. Governor or Missovri. . : 
oy lore 
f: dep 
1. Where securities of an administrator pleaded his “death before the time for i sil 
the filing of the inventory, and in the same plea denied that goods, &c., had come | his 
to his hands—held, that the first part of the plea was not traversable. iA 
2. A security is not bound for debts due by administrator before administration. q 4 
3. Damages may be assessed for a failure to make and return inventory. iS ad 
i ile 
ihe 
. fe its, 
APPEAL from the Circuit Court of St. Louis county. 7] the 
Tompkins, J., delivered the opinion of the Court. . Be 
| the 
This was an action of debt, brought by the Governor of Missouri to the use of N. |@ j., 


B. Tucker, administrator de bonis non of Joseph Park, against the securities of Aaron 
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Faris, the original administrator of said Parke. The declaration sets out the bond 
with the condition, which are in the form prescribed by the law then in force. The 
bond is dated the ——- day of June, 1822, and the condition is, that Faris “ do make, 
or cause to be made, a true and perfect inventory of all and singular the goods, chat- 
tels, rights and credits of the said deceased, which have or shall come to the hands, 
possession, or knowledge of him, the said Aaron Faris, or into the hands or pos- 
session of any other person for him; and the same so made, do return and exhibit in 
the office of the Clerk of the county, for the county of St. Louis, on or before the 
\7th day of August next, and all and singular the goods and chattels, rights and cred- 
its of the deceased, which shall come to the hands, possession, or knowledge of the 
said Faris; shall well and truly administer, according to law, and pay the debt of 
the deceased, as far as his assets shall extend and the law directs; and further make, 
or cause to be made, just and true accounts of his administration, and make due and 
proper settlements thereof, from time to time, according to law, or the order, sen- 
tence, or decree of any Court. having complete jurisdiction, &c.” 

The first breach assigned is, that said Faris did not make any inventory of the 
(687) goods, chattels, rights, and credits of the said deceased, which came to the 
hands, possession, or knowledge of him, said Faris, and the same, so made, did not 
return or exhibit in the office of the Clerk of the Circuit Court for the county of St. 
Louis, on or before the 17th day of August then next. The second breach is, that 
said Faris has not well and truly administered, according to law, all and singular (or 
any) the goods and chattels, rights and credits of the said deceased, which came to 
the hands, possession, or knowledge of him, the said Aaron Faris, as in and by the 
said writing obligatory he was bound todo. Third, that the said Aaron Faris did 
not make just and true accounts, or any account whatever, of his said administration, 
and make due and proper settlements thereof, as in and by the-said writing obliga- 
tory, and according to the laws of the land, he was bound todo. Fourth, that here- 
vofore, in the life time of the said Faris, and after the execution of the said writing 
obligatory, to wit, on the Ist day of August, 1822, at St. Louis, aforesaid, there was 
in the hands and possession of the said Faris, administrator, as aforesaid, a large sum 
of money, to wit, the sum of three thousand dollars, of the goods, chattels, rights 
and credits of the said deceased, and that the said Aaron Faris has not truly admin- 
istered the same, nor rendered any account thereof, as, by the law of the land, and in 
and by the said writing obligatory he was bound to do. 

The defendants, in the Circuit Court, (appellants here,) pleaded: First. ‘That be- 
fore the 17th day of August, inthe year aforesaid, at the county aforesaid, said Faris 
departed this life, and that no goods, chattels, rights or credits, which were of the 
said deceased, came to the hands, possession, or knowledge of kim, said Aaron, in 
his life time, or into the hands or possession of any other person for him, said Aaron, 
in his life time, concluding with a verification. Second. That before the 17th of 
August, in the year aforesaid, at the county aforesaid, the said Faris departed this 
life, concluding with a verification. ‘Third. That no goods, chattels, rights or cred- 
its, Which were of said Park, came into the hands, possession, or knowledge of him, 
the said Aaron, in his lifetime, or into the hands or possession of any other person 
(688) for him, the said Aaron, in his life time; and of this, said defendants put 
themselves upon the country, &c. Fourth. That the said sum of money, in the 
fourth breach mentioned, nor any part thereof, nor any part of the goods and chat- 
tels, rights and credits, which were of said Park, was in, or came into the hands ef 














SUPREME COURT OF MISSOURI. 





Scott and Rule v. Governor of Missouri. 





said Aaron Faris, to be administered in any manner or form, as the said plaintiff 
hath, in his said breach, alledged, and of this put themselves upon the country, &¢. 

The replication to first plea states, that the plaintiff ought not to be barred, &c., 
because, he says, that after making the said writing obligatory, and in the life time of 
the said Faris, to wit, on the 4th of July, 1822, to wit, at the county aforesaid, 
there came to the hands, possession, and knowledge of the said Aaron Faris, goods, 
chattels, rights and credits, which were of said Joseph Park, deceased, of great 
value, to wit, of the value of $6,000; and pray this may be inquired of, &c. The 
replication to the second plea traverses it, and tenders an issue. The plaintiff then 
joins issue, as tendered by the third and fourth pleas. The jury found, that Faris, by 
authority derived from Park, sold to one Jacob Hainwalt, of Berkley county, Vir- 
ginia, a tract of land of said Park, situated in said county and State; that the first 
payment of the purchase money for said lands, amounting to $3,500, was made by 
Hainwalt to Faris at the time of sale, of which the sum of $2,800 belonged to Park ; 
that said last mentioned sum was, by Faris and Park, deposited in the Bank of 
Maysville, and in a few months thereafter, in the life time of the said Park, drawn 
out of said bank, by Faris and Park, and that a short time thereafter, said Faris 
moved with his family (of which Park was one,) to St. Louis, in this State, and 
brought the said money with him, and retained the same in his hands. That said 
Park, in his life time, from his youth upwards, constantly resided in the family of 
said Faris, as one of the family, until his death, as hereinafter mentioned: and the 
jury further found, that on the 8th of April, 1819, one Abraham Showers and John 
Heldt purchased the land, above mentioned, from said Hainwalt, in part considera- 
(589) tion of which, said Showers and Heldt agreed to pay three bonds given by 
Hainwalt to Faris, for the purchase money due on the sale by Faris of Park’s and 
his own land, which bonds were for the sun of $1,166 67 each; and the jury fur- 
ther found, that Park died at the house of Faris, at St. Louis, about the month of 
August, 1820. That at the time of his death, he was the owner of a horse and sad- 
dle, and trunk, at St. Louis, of the value of $100, which then came to the knowl- 
edge of said Faris; and they further found, that in December, 1821, said Showers 
and*Heldt paid one of said bonds to Faris’s order, and that Faris received the money 
due on the other two bonds, the one in December, 1821, and the other in January, 
1822; three-fifths of which sums, amounting to $2,400, belonged to said Park’s es- 
tate. And they further found, that Faris did not make an inventory of Park’s es- 
tate, and return the same to the office of the Clerk of the St. Louis County Court, 
on or before the 17th of August, 1822, next after the date of his bond, nor at any 
time since; and Faris did not render any account whatever of his administration. 
That Faris did not die before the 17th of August, 1822, but that he died about the 
1st of December, 1822. 

And the jury assessed different damages accordingly, as the Court should think 
that Faris had broken the condition of the bond, as to the money received before the 
death of Park; as to that received after his death, and the horse, saddle and trunk ; 
or as to the money received after the death of Park, and the horse, saddle and trunk ; 
or as to the horse, saddle and trunk. The Court being of opinion that the adminis- 
trator, Faris, had broken the condition of his administration bond, as to the money 
received after the death of Park, and as to the horse, saddle and trunk, and not as 
the money received before the death of Park, gave judgment for three thousand dol- 
lars, agreeably to the finding of the jury. 
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The appellant contends that, first, according to the facts found by the jury, the 
issue joined on the first plea of the appellants, the Court ought to have decided in 
favor of the appellants. Second. That the issue joined on the fourth plea, ought to 
(690) have been decided for the appellants. Third. That the issue joined on the second 
plea, substantially decided for the appellants. Fourth. That no damages could be 
lawfully assessed on the first, second and third breaches. 

The appellant’s counsel contend that the second plea is virtually found for him; 
because the appellee, in his replication to the first plea, did not traverse the death of 
the administrator, Faris, but took issue on the other fact stated in that plea, to wit: 
that no goods, &c., came to Faris’ hands before his death. The two facts, the death 
of Faris, as alledged in the plea, before tne 17th of August, 1822, and that no goods, 
&c., came to his hands before his death, constitute one defence. His death before 
the 17th of August, 1822, was pleaded, and properly pleaded, in bar of judgment for 
not filing an inventory, and might have been properly pleaded in the first instance, 
but the appellant chose to plead that connected with the allegation, of no goods, &c., 
having come to his hands, and it cannot be pretended that the second part of the first 
plea, unconnected with the first, is a good defence to any one of the breaches; for 
even were there no goods of the deceased to be administered, the administrator ought 
to make a report to the Court of the fact. The allegation of the death of Faris, then, 
before the 17th of August, 1822, is mere inducement and not traversable, and the 
Court think the appellee well omitted to traverse it. Although the Court do not 
think that the security to an andministrator, as such, does, by the act of joining in 
the execution of the administration bond, become security for the debts previously 
due from the administrator to the intestate, for money had and received to his use in 
his lifetime, nor indeed for money of the intestate received after his death, yet the 
opinion of the Court is, that the jury might very properly assess damages against the 
security for the neglect of the administrator to file an inventory of such credits of the 
intestate. 

The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF MISSOURI, 


(691) Scott v. WHITEHILL AND Fincu. 


After the expiration of eighteen months from the time of granting letters of admin. 
isti ation, or letters testamentary, an execution may issue against the real estate of 
the te:tator or intes'!ate. 


ON A WRIT OF ERROR from St. Louis Cirguit Court. 
Wash, J., delivered the opinion of the Court. 


This was an action of ejectment, in which Scott was plaintiff and Whitehill and 
Finch defendants, in the Court below, for the recovery of a lot in the city of St. 
Louis. The defendants pleaded not guilty; and, on the trial, the jury found a special 
verdict, upon which the Circuit Court rendered judgment for the defendants ; to re- 
verse which this writ of error is prosecuted. 

The special verdict shows that one Thomas Brady died seized of the premises in 
dispute, about the Ist of October, 1821; that on the 13th of October, 1823, the Bank 
of Missouri obtained a judgment against Brady’s administrator, who died on the Ist 
day of January thereafter that said judgment was duly revived against the adminis- 
trators de bonis non of said Brady, on the 3d of August, 1825, and execution issued 
thereon the 2d day of September, 1825, by virtue of which the Sheriff levied on the 
premises in dispute, and on the 24th of the same month sold the same, in due form 
of law, by virtue of said execution, to one John O’Fallon, who took the Sheriff’s 
deed therefor, and thereupon conveyed the same to the plaintiff, on the 28th of Sep- 
tember 1825; that on the 7th of October, 1824, Hill and Keese obtained judgment, 
in the same Court, against the administrators de bonis non of said Brady, on which 
they issued out execution on the 17th of December, 1824, which was levied in like 
mmanner upon the premises in dispute, and by virtue thereof the same was sold, in 
due form of law, on the 31st of March, 1825, when one David B. Hill became the 
purchaser of said premises, took the Sheriff’s deed therefor, and leased them to the 
defendants. The special verdict further states that the premises in dispute were not 
(692) the mansion of Brady at the time of his death, or before, and that his admin- 
istrators had not sold, nor taken any steps to make sale thereof. From this state of 
the record, several questions of the deepest interest to the community have arisen, 
which the counsel on both sides have contested with great ability. First. It is con- 
tended by the plaintiff’s counsel that the sale, under the judgment of Hill and Keese, 
was altogether illegal and void, for want of authority in the Sheriff to make it, and 
consequently passed no title whatever. Second. That the bank judgment, under 
which the plaintiff derives title, was a lien upon the real property of Brady’s estate, 
situate in the county of St. Louis, from the date of its rendition, and being prior to 
that under which the defendants hold, should be preferred. ‘Third. That the sale 
under Hill and Keese’s judgment was controlled by the provisions of an act relating 
to judgments and decrees, passed on the 16th of February, 1825, which provides that 
the sale of lands, under a junior judgment, shall pass the title of the defendant, sub- 
ject to the lien of all prior judgments then in force, &c., &c.: Rev. Code, 462. 
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Whilst, on the other hand, the counsel for the defendants insist: Fourth. That by 
the whole tenor of an act, passed on the 21st day of February, 1825, concerning ex- 
ecutors and administrators, no execution can lawfully issue on a judgment against an 
administrator in the Circuit Court, and that, therefore, the execution issued on the 
judgment in favor of the Bank, under which the plaintiff derives title, was utterly 
null and void, and the sale under it conveyed no title. Fifth. That a judgment 
against an administrator creates no lien upon the real estate of the intestate. Sixth. 
That if judgments are liens, still, that prior sales under junior judgments, will defeat 
the liens of older judgments, and that, therefore, the sale under the judgment of Hill 
and Keese passed the title, unencumbered by the lien of the Bank judgment. These 
propositions are stated without regard to the order in which they were advanced on 
either side. They are all of deep interest, and claim the best deliberation we can 
bestow. It is not proposed, at present, to settle any of them, except the fourth, 
which, from its generality, the transactions of every day make it necessary for us to 
decide, (%. e.) whether or not an execution may lawfully issue on a judgment against 
an administrator in the Circuit Court. We think that after the expiration of eighteen 
months from the time of granting letters testamentary, or of administration, that an 
execution may issue on a judgment obtained against either the testator or intestate, 
in his lifetime, or against his executor or administrator after his death. 

The force and effect of such an execution will be considered when the other ques- 
tions, which have arisen in this cause, are decided. 
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JACKSON DISTRICT, NOVEMBER TERM, 1826. 


RAVENSCROFT v. SHELBY. 


In July, 1807, it seems that lands in the Territory of Missouri did not descend to the 
brothers and sisters of half blood, as well as those of the whole blood. 


APPEAL in Chancery from the Circuit Court of Cape Girardeau county. 
Tomrkins, J., delivered the opinion of the Court. 


Ravenscroft, the complainant, filed his bill in Chancery against Eli Shelby, in 
which he states that on 31st October, 1817, he purchased of Eli Shelby a certificate 
for a New Madrid location of 640 acres of land, commonly called a New Madrid 
certificate, numbered 206, &c., granted to Henry Masters, or his legal representa- 
tives; that Shelby and wife executed to him their deed of bargain and sale, without 
warranty, of which no exhibit is made ; that the consideration paid was $1200; that 
previously to the date of said certificate, one Reese Shelby had acquired the legal 
title to the tract of land in said certificate mentioned, and in that sense was the legal 
representative of said Henry Masters, and by virtue of said certificate would have 
had right to locate said 640 acres of land ; that previous to the date of said certifi- 
cate, viz: in the year 1808, the said Resse Shelby died intestate, whereby the right 
to make said location descended to his heirs at law; that said Eli Shelby, in order to 
induce him to purchase the certificate, represented to him that he, Eli Shelby, was 
(695) the only heir at law of the said Reese Shelby, and that he, confiding in the 
representations, did purchase it, without any security ; that the legal title thereto was 
in said Eli; that he has since discovered that there were other heirs, to wit: five 
brothers and sisters of the half blood, and asks relief. 

The answer admits the sale of the certificate, and the consideration, as stated in the 
bill ; but denies all fraudulent representations, and says that the complainant was, as 
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he believes, well acquainted with all the persons who pretended a claim to the land 
in question, and insists, his own title to itis good. The plaintiff replied to the an- 
swer. The parties went to trial, on the bill, answer and evidence. At the August 
term of the Circuit Court, for the year 1824, a decree was made for the complainant. 
The Court found it proved, by evidence given on the trial, that Reese Shelby died in 
July, 1807, but decided, that by the law of descents, then in force, land descended to 
the brothers and sisters, in equal shares, whether they were all of the whole blood, 
or partly of the whole, and partly of the half blood. At the May term of this Court, 
for the year 1825, this cause being then in this Court, on appeal, was remanded to 
the Circuit Court, with directions that a jury should be empannelled, to ascertain the 
time when Reese Shelby died, and how much Ravenscroft had paid to the heirs, 
whose claims he had purchased. In making this order, this Court is now of opinion 
that it committed an error. It is the opinion of the Court, that the law of descents, 
as it existed in July, 1807, was materially changed, by our statute law, that went in- 
into force on 1st September, 1807, and this Court, believing that it has no power to 
make such decree on the facts found, under its order of May, 1825, as the Circuit 
Court could make, are of opinion, that the decree of the Circuit Court be reversed, 
and that this cause be remanded for further proceedings, 





(696) Tuomas, CREATH AND Tuomas, v. STARLING, 


A covenant for the payment of so much money, in loan office certificates, is good ; 
and it is no defence tosay, that the said loan office certificates were bills of credit, 
and emitted in violation of the Constitution, 


ON WRIT OF ERROR from the Cape Girardeau Circuit Court, 


Wasnu, J., delivered the opinion of the Court. 


The defendant in error brought an action of covenant in the Court below, against 
the plaintiffs in error, on their writing obligatory, executed to one Peter R. Garrett, 
for the payment of the sum of two hundred and thirty dollars, in loan office certifi- 
cates, for value received of said Garrett, who assigned the bond to the defendant, &c. 
The breach assigned, is the non-payment of the two hundred and thirty dollars, in 
loan office certificates. The defendants plead payment, on which issue was joined, 
which was submitted to the Court, and by the Court decided in favor of the plain- 
tiff; and thereupon, judgment was rendered in damages, for the sum of two hundred 
and forty-four dollars and ninety-nine “ae The defendants tendered a bill of ex. 
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ceptions, and sued out their writ of error to the last November term of this Court; 
when, upon errors assigned, the judgment of the Circuit.Court was reversed, and the 
cause remanded, with directions to allow the parties to amend pleadings, &c., 
and ascertain the value of the loan office certificates, which should be the measure 
of damages to be assessed, on the breach of covenant complained of. On the second 
trial, it appeared, by special plea of the defendants, that the said defendants borrowed 
the amount of loan office certificates in the bond mentioned, under the belief that 
they had been legally emitted, under and by virtue of “An Act for the establishment 
of loan offices,” approved the 27th of June, 1821; and that the same were of value: 
whereas the same were issued in violation of the Constitution of the United States, 
and were, intrinsically, of no value; to which plea, the plaintiff demurred ; which 
(697) demurrer was overruled by the Circuit Ccurt, and judgment given for the de- 
fendants: to reverse which, the plaintiff prosecutes his writ of error in this Court. 
The assignment of errors is general. The only point relied on by the defendants is, 
that the certificates, in the bond mentioned,.are bills of credit, within the meaning of 
the Constitution ; were issued in violation thereof; were of no value, intrinsically, 
and could not constitute a legal consideration or subject matter of any contract. This 
question has been very fully considered, in several important causes, which have 
come before this Court, and was expressly decided at St. Louis, in the case of Loper 
v. Waddle’s administrators, against the position for which the defendants contend. 
We feel no disposition to unsettle that decision. 

The judgment of the Circuit Court is, therefore, erroneous, and must be reversed, 


with costs, and the cause remanded, to be further proceeded in, conformably to the 
opinion heretofore given in this cause. 





Evans v. Hays, SHERIFF, Ke. 


An action for money had and received, can be maintained against a Sheriff, for 
money collected by his deputies, or suit may be brought on his bond. 


ERROR to Cape Girardeau Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Evans brought his action of assumpsit, for money had and received, by Hays, as 
Sheriff, to and for the use of Evans. Plea, non-assumpsit, and judgment for the 
defendant; and to reverse this judgment, the plaintiff prosecutes his writ of error. 

From the bill of exceptions, it appears that the sum of $272 was collected for 
Evans, for fees due him as attorney, on execution, directed to the Sheriff of Cape 
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Girardeau county ; and that the defendant was Sheriff of said county at the time said 
(698) executions were issued and returned. It was also proved, that the sum above 
mentioned was collected by persons who were acting as deputies of said Sheriff. No 
other proof was made, that the said sum of money was received by the defendant, 
than the returns made by his deputies, on the executions. On motion of the defend- 
ant, the Circuit Court instructed the jury to disregard all evidence, showing that 
money had been collected by deputies of said Sheriff, for the plaintiff, on the ground 
that said defendant was not liable, in this form of action, for money collected by his 
deputies, as aforesaid. 

It is the opinion of this Court, that the plaintiff might have had his action, either 
against the Sheriff, and his securities on his bond, or against the Sheriff alone, in this 
form of action, and that evidence of moncy collected on execution, by the deputy of 
the Sheriff, for Evans, as attorney, ought to have been suffered to go to the jury, to 
support the demand of the plaintiff, for money had and received by the defendant, to 
the plaintiff’s use. 

The judgment of the Circuit Court is reversed, and the cause remanded for fur- 
ther proceedings. 


Tue State v. Evans. 


When a defendant fails to answer within the time prescribed by the Court, a final 
decree cannot be made; but a decree nisi must be first given, in cases of foreclo- 
sure of mortgages. 


ON APPEAL in Chancery from Cape Girardeau Circuit Court. 
Wash, J., delivered the opinion of the Court. 


In this cause, the State of Missouri (who is appellee) filed her bill in the Circuit 
Court, against the defendant, (who is appellant,) to have a certain mortgage, execu- 
ted by Evans to the State, foreclosed, and the premises therein described sold, &c. 
(699) The bill was filed to the April term of the Cireuit Court, 1824, at which term 
the cause was continued, without answer, or the appearance of the defendant. After- 
wards, at the August term of said Circuit Court, 1824, the complainant, for want of 
the appearance and answer of Evans, took a decree for the foreclosure of her mort- 
gage, and the sale of the mortgaged premises, from which the defendant appealed to 
this Court ; whereupon, errors assigned, at the November term of this Court, 1824, 
the deetee aforesaid was reversed, and the cause remanded to said Circuit Court, for 
a new trial. After the cause was remanded, at the April term of said Circuit Court, 
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1825, the appellant filed his demurrer to the bill, which was overruled, and thereupon 
made and filed his answer, to which exceptions were taken, which were sustained, 
and the defendant ruled to file an additional answer, within twenty days thereafter, 
and to serve the complainant’s solicitors with a copy thereof, which he failed or re- 
fused to do. And afterwards, at the August term of said Circuit Court, 1825, for 
want of such additional answer, the complainant took her decree absolute, for the 
foreclosure of the mortgage, and the sale of the premises therein described ; to re- 
verse which, the defendant appealed to this Court. 

The only error assigned, relied on, is, that the Circuit Court erred, in rendering its 
decree absolute, in the first instance; and such is the opinion of this Court. The 
whole tenor of “An Act to regulate proceedings in Chancery,” approved February 
the 19th, 1825: (see Revised Code, p. 636, sections 10, 17, 37 and 38,) requires the 
decree, when made, as upon a bill confessed, whether it be for want of the seasona- 
ble and proper appearance of the defendant, with his exceptions, plea, demurrer, or 
answer to the bill, within the first six days of the term, at which he is required to 
appear, or within such time as the Court shall direct, to be nisi, which shall be made 
absolute, at the next term thereafter, unless the defendant shall show good cause why 
he failed to answer, within the time prescribed by the law, or the rule of the Court. 

The judgment of the Circuit Court is, therefore, reversed, with costs, and the 
(700) cause remanded to said Court for further proceedings therein, conformably with 
this opinion. 


Wasu, J. 


I differ with the Court in the construetion given to the provisions of “An Act to 
regulate proceedings in Chancery,” and think the 17th section the only one applica- 
ble to the cause under consideration, by which the failure of the defendant to tile his 
additional answer, subjected him to a decree as upon a bill confessed, and that the 
“ proceedings to be had thereon,” as provided for in said section, have no reference 
to the tenth section, but are to be had according to the general principles of law in 
Chancery practice; according to which, when the allegations of the complainant?s 
bill are confessed in the answer, or by construction of law, where no sufficient answer 
or denial can be made, the decree is absolute. 
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McLane v. Harris. 


Where a party uses due diligence td procure testimony, and fails, and the Court re- 
fuses a continuance, the Court will, for that cause, reverse the judgment, and re- 
mand the cause for a new trial. (Note a.) 


ERROR from Madison Circuit Court. 
M’GrrkK, C. J., delivered the opinion of the Court. 


This was an action of slander, brought by Harris, against McLane; verdict and 
judgment for the plaintiff, in the Circuit Court; to reverse which, the cause is 
brought to this Court. The error complained of appears by a bill of exceptions, and 
is, that the Court refused to continne the cause, and compelled the defendant to go 
to trial, when, by law, he was entitled toa continuance. The ground laid for a 
continuance, is, that in the fall of the year 1825, the plaintiff went to North 
Carolina, to take testimony in this case; that then he, for the first time, 
learned, that one Jameson, (whom he swears was a material witness for him, 
(701) and that he cannot prove the same facts by any other witness, and that he can- 
not safely go to trial, without his evidence and his testimony can be had at the next 
term of the Court,) resided in Pike county, in tle State of Missouri, about 170 miles 
from the place of trial; that he gave due notice of the time and place of taking the 
testimony of said witness, and proceeded on his journey to take said testimony ; and 
that, when he came to a certain river, the river Missouri, the ice was running so 
thick that he could not cross and proceed on his journey; that the notice to take 
said testimony was the 22d February, 1825; that he remained at that river till the 
19th of that month, and was then informed, by those acquainted with said river, that 
it was not likely he could cross said river in time to arrive at the place to take said 
evidence ; that the distance from said river to the place of taking the evidence, was 
about three days’ ride ; whereupon he returned home, without prosecuting his jour- 
ney any further: the trial took place early in March, 1826. This Court think the 
defendant used reasonable diligence to get this evidence, and the cause ought to have 
been continued. 

The judgment is reversed, with costs, and the cause sent back for a new trial. 


(a.) See Riggs v. Fenton, 3 Mo. R.,p. 28. Porter v. McCullough, 6 Mo. R., 444. 
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Birp v. Botpuc ET AL. 


A bill, to set aside a voluntary conveyance of rea) estate, on the ground that the 
grantor was indebted, must show that there was no other property with which to 
pay the debts; and if this does not appear; a decree, setting aside the conveyance, 
will be reversed. (Note a.) 


ERROR from Ste. Genevieve county. 


M’Grrk, C. J., delivered the opinion of the Court. 


This was a Chancery proceeding ; a decree was rendered for the complainant, to 
reverse which, the cause is brought here. 

(702) The bill seeks to set aside a voluntary conveyance of real estate, to grand- 
children, by their grand-mother, on the ground, that the grand-mother, Bolduc, was 
greatly indebted at the time of the conveyance, so much so that she was entirely in- 
solvent. The decree sets aside said conveyance in favor of Bird, the purchaser at 
Sheriff’s sale. It appears by evidence, embodied in the decree, that the grantor was 
indebted at the time of the deed made, but to what amount, does not appear 3 so that 
she might have had property enough to pay all her debts, without resorting to the 
real estate, parted with to her grand-children. If so, the deed would be good; if 
not, the deed would be bad. 

But becavse this matter does not appear, the decree is reversed, and the cause sent 
back to the Circuit Court for a new trial. This decree would also be reversed on 
another ground, that is, the evidence to support the decree. Indeed, all the evidence 
adduced on both sides, should be preserved, according to the 42d section of the act 
respecting Chancery practice, which is not done in this case. 


(a.) See Baker v. Welch, 4 Mo. R., p. 484. 
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RisHER v. Rovusn. 


1. Where a Court of Law refuses a continuance, upon the ground that the evidence 
to be obtained would be unavailable in law, equity will afford relief. 

2. Where a decree is rendered, and an appeal is taken, the evidence must be embod- 
ied; otherwise, the decree will be reversed. 


APPEAL from Cape Girardeau Circuit Court, sitting as a Court of Chancery. 


M’Girk, C. J., delivered the opinion of the Court. 


This bill sets out many facts, and goes for an injunction against a judgment at law. 
The bill alledges, that on the trial at Jaw, certain depositions were suppressed, be- 
cause they were not properly authenticated ; and that the complainant, thereon, 
(703) applied for a continuance, supported by affidavit, showing to the Court that he 
could have said testimony by the next term of the Court. What that testimony 
was, appears by an exhibit in the case. The Court refused to grant the continu- 
ance, because its opinion was, that the testimony would be unavailing in a Court of 
Law. This last fact is not proved in such manner that this Court can see whether 
the Circuit Court should have granted a new trial of the cause ina Court of Law. 
If these last allegations had been proved, and that proof appeared preserved on the 
record in this case, we would say, that the Circuit Court, sitting as a Court of Chan- 
cery, should have decreed a new trial in the Court of Law. It has been urged 
against this doctrine, that when the Court of Law refused the new trial, it should 
have been excepted to, and the matter corrected by writ of error; as the law is now 


understood, that might have been done ; but whether, in any given case, the appel- 


late Court will think the Circuit Court did not exercise a proper discretion, in refus- 
ing a continuance, is a doubtful matter. It must be so from the nature of the thing ; 
for, with respect to granting or refusing continuance, there can hardly be any gene- 
ral rule. Every case must depend on its own peculiar merits. The Court of Law 
said, the remedy was in equity; therefore, the continuance was refused, and it tarns 
out that when the matter is brought into a Court of Equity, that in truth and law, 
the party’s remedy, if any, is in a Court of Law, and for this reason his bill is dis- 
missed; but in the meantime, his time to except, in the Court of Law, is gone, and 
that not by his fault. We think that the party should be put in statu quo. 

Bat for this, we cannot reverse the decree of the Circuit Court, because, if thie 
last matter was found, the evidence does not appear on the record. The act of the 
General Assembly, respecting chancery practice, says, that the evidence on which a 
decree is predicated, shall appear in the appellate Court, either by being embodied 
in the decree, or by a case agreed on by a special verdict, or on the record. In this 
case, the testimony on which the Circuit Court dismissed the bill, is not so saved, 
(704) that we can clearly see the Court did right in dismissing the bill for want of 
equity ; and because the testimony, on both sides, on which the Court acted, is not 
preserved, as directed by the 42d section of the act respecting chancery practice. 

The decree is reversed, and sent back for further proceedings. 
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Tompxins, J, 


[ concur in the above opinion, except that I think the complainant ought to have 
prosecuted his writ of error, and that, having lost his remedy at law, by not preserv- 
ing it, he ought not to be assisted by this Court, acting as a Court of Chancery. 





CARDER v. FoREHAND. 


Yn an action on the case, for debauching the plaintiff’s daughter, evidence of the 
daughter s bad character for chastity, may be given in evidence. 


ON WRIT OF ERROR from St. Francois Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of trespass on the case, brought by Forehand, the defendant 
in error, against Carder, the plaintiff in error, in the Court below, for debauching 
the daughter of the defendant, and getting her with child, whereby he lost the servi- 
ces of his said servant, and was put to great trouble and expense, in nursing and 
taking care of her, &c. On the plea of not guilty, the parties went to trial, and the 
plaintiff below obtained a verdict and judgment for forty dollars; to reverse which 
judgment, Carder prosecuted his writ of error in this Court. It appears from a bill 
of exceptions in the cause, that, “on the trial of this cause, the defendant offered to 
prove, that the general character of the plaintiff’s daughter in the declaration men- 
tioned, for chastity, was bad,” &c.; and that common report said, she had illicitly 
cohabited, for some time, with a married man, who was reputed the father of her 
(705) first child; and that the Court refused to permit any of this testimony to go to 
the jury. 

From the facts preserved by another bill of exceptions, it is very apparent, that 
little injury could have resulted from this refusal of the Court, and the amount of 
the verdict shows, that the worth of character could have entered but little into the 
estimate of damages by the jury. Yet it was certainly competent for the defendant 
to give evidence of general character in mitigation of damages, and the Circuit Court 
erred in not permitting him to do so, 

And, for that reason, the judgment must be reversed, and the cause remanded fors 
new trial. 
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Locan v. BETTIS. 
ERBOR to the Circuit Court of Wayne county. 


Tompkins, J., delivered the opinion of the Court. 


Logan brought an action against Bettis, for a malicious prosecution. A second 
count, for words spoken, was added. Judgment was given for the plaintiff, on a plea 
of not guilty; and to reverse this judgment, the defendant prosecutes his writ of 
error. Several points were made, none of which, in the opinion of the Court, is it 
necessary to notice here. A nolle prose qui had been entered on the second count, 
so that the judgment was given on the first count. This count is so wholly defec- 
tive, that, in the opinion of this Court, no judgment can be givén on it. 

The judgment is, therefore, reversed. 








Decisions of the Supreme Court of ftlissonvi, 


ST. CHARLES DISTRICT, APRIL TERM, 1827. 


PARMER, TO THE USE OF ATCHISON v. Moore, 


In an action on recognizance of bail, the principal cannot be surrendered in dis- 
charge of his bail, after the return of the writ in such action; and after judgment, 
a stay of proceedings, for account of the surrender, is improper. 


ERROR to St. Charles Circuit Court, 
Tompxins, J., delivered the opinion of the Court. 


This was an action of debt on a bail bond. The writ was returned to the March 
term, 1820, and at that term, the defendant appeared, and craved oyer of the bond and 
condition, and demurred; the cause was continued on the demurrer to the next term, 
and at that term, the defendant asked and obtained leave to surrender his principal ; 
and an exonerature was entered. The action was still continued from term to term, 
till the October term, 1821, when the demurrer was withdrawn, and leave was given 
the defendant to plead. The plaintiff demurred to the plea filed, and judgment went 
for the defendant, which judgment was afterwards reversed, and the cause was re- 
manded. At the succeeding term of the Circuit Court, the plaintiff took his judg- 
ment on the demurrer, and issued execution; on which, certain property of the de- 
fendant, and his body, were taken, A motion was made, in the progress of the suit, 
to set aside the proceedings for irregularity ; another to arrest the judgment; and a 
(707) third, to stay all further proceedings; neither of which, except the last, ap- 
pears to have been acted on, and an order was made by the Circuit Court, to stay all 
further proceedings in the case. The defendant’s property was restored to him, and 
he, himself, discharged from arrest, for reasons appearing to be saved on the record 
by affidavits and exhibits. Several errors are assigned, which amount, in fact, to but 
one thing, to-wit; that the Circuit Court erred in staying all further proceedings im 
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thecase. The reasons assigned for staying proceedings, are, that by virtue of an execu- 
tion issued on the judgment in the action against the principal in this bail bond, one of 
the principals was taken in execution, and that the other was surrendered in discharge 
of bail, at the term next succeeding the term to which the writ, now under con- 
sideration was returned. It is the opinion of the Court, the defendant ought to have 
pleaded these matters in bar of the action. Where the bail has neglected to deliver 
his principal, till the return of the writ, in an action of debt, commenced on the bail 
bond, we are inclined to think he is without remedy, unless he can give good reason 
for not surrendering the principal. The Court, as all its members cannot sit in this 
case, will not say positively that the bail is fixed on the return of the writ, but it has 
no hesitation in saying, that there was no pretence for admitting the defendant here 
to surrender the principal in discharge of himself. 

The judgment of the Circuit Court, which orders a stay of all the proceeding, is 
reversed. 


(708) SuMNER v. WHITLEY. 


A Court of Chancery cannot alter judgments obtained at law, unless there be fraud, 
or some grievous hardship not relievable at law; and where the parties have judg- 
ments against each other, the Court cannot hear testimony, to ascertain the princi- 
ples adopted by the juries in making up their verdicts, and thus reduce one judg- 
ment to the standard of the other. 


APPEAL in Chancery. 
M’Girk, C. J., delivered the opinion of the Court. 


It appears by the bill, that Whitley recovered a judgment against Sumner for work 
and labor, &c., and that Sumner had a set off against him, but did not use it on that 
trial, but commenced his action also against Whitley. That during the pendency of 
that suit, he, Sumner, apprehending Whitley would become insolvent, and that he 
would enforce his judgment, filed his bill in this case, praying for an injunction 
against Whitley’s judgment, and for general relief. The injunction was granted, 
and Sumner obtained a judgment against Whitley, and then, on the hearing of this 
case, one judgment was set off against the other. or, in other words, both were per- 
petually enjoined. But it appears, also, by the decree made in this case, that the 
Court took evidence to show the grounds on which the juries, in the respective cases, 
proceeded in assessing their damages, and thus paired Sumner’s judgment down to 
the standard of the principle on which the jury found Whitley’s verdict, and decreed 
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@ balance of $142 against Sumner; to reverse which, he appeals to this Court. We 
are of opinion, that the Court erred in going beyond the judgments. The law is, 
that the judgment at law is not to be overhauled in a Court of Chancery, unless there 
was some fraud or grievous hardship in the obtaining it, which could not be corrected 
in a Court of law. Here we see no such hardship. If Sumner, in his suit, recover- 
ed too much, there should have been a new trial, and if this were refused, this Court 
would correct that matter by writ of error. But it is insisted, on the part of Whit- 
ley, that because, in this case, Sumner brought his bill, to have a discovery and a set off, 
that the fact of a judgment having been rendered afterwards, still entitles him to have 
(709) the original demand of Sumner re-examined here. This doctrine, we think, is 
untenable ; and it may further be observed, that the Court does not, in this case, un- 
dertake to re-examine the whole merits, so as to do justice between the parties, but 
only open the judgments and verdicts so far as to make both verdicts stand on the 
same ground. This is error. 

The decree is reversed ; and this Court, proceeding to give such decree as the Cir- 
cuit Court ought to have given, do decree, that Sumner pay to Whitley the difference 
between his judgment and Whitley’s, with six per cent. interest, unless such differ- 
ence has already been paid; that the balance of said judgment stand perpetually en- 
joined, except the costs, and that, as to the costs respectively, each have his execu- 
tion, and that Sumner recover his costs in this Court, and that Sumner pay the costs 
accrued in this Chancery proceeding in the Court below. 


MANN v. TRABUE. 


1. The civil injury is not merged in a felony committed. (Note a.) 

2. Where A. covenants to pay a specific sum for a slave, or return her on or before a 
given period, although the slave may die before that period, yet he is liable on his 
covenant, if it be found that her death was caused by cruel] and unusual treatment 
of A. 

3. In an action on this covenant, the defendant will not be permitted to read in evi- 
dence the record of the trial and acquittal of defendant, for a felonious killing 
of said slave. 


M’Girx, C. J., delivered the opinion of the Court. 


This was an action of covenant, brought by Trabue against Mann; verdict and 
judgment for the plaintiff in the Court below. The case appears to be, that Mann, 
made his covenant to Trabue, in substance, as follows, to-wit :—On the first day of 
June next, I promise to pay C. C. Trabue, or order, two hundred dollars, and on or 
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before the 25th of December next, two hundred dollars more, which two payments 
amount to four hundred dollars, is to pay for his negro woman, Fanny. If the said 
payments are made complete, then the said C. C. Trabue is to make a bill of sale of 
(710) said girl, but if not, I am to pay him thirty-five dollars hire for the present 
year, ending the 25th of December next, and return her, with good clothes, &c. On 
oyer of this covenant, the defendant plead to the breach assigned, that, true, he did 
not pay said money, nor pay the hire, and return the slave, because, that before the 
time had expired, in which he might have returned the slave, she died, and so he 
could not return her. To this plea it was replied, that though true she died, yet her 
death was occasioned by cruel and unusual treatment on the part of the defendant. 
Issue to the country was taken on this replication, and found for the plaintiff, and 
damages assessed. The defendant then moved the Court for judgment non obstante 
veridicto, for the following reasons, to-wit: that the civil injury, if any, was merged 
in felony. Second. That if the plaintiff could recover damages for the death of the 
slave, occasioned as found by the jury, that the remedy must be by action of tres- 
pass, and not on the covenant to return and pay the hire. As to the first of these 
reasons for judgment for defendant, we say this point has been decided adverse to the 
proposition of the defendant, in the case of Nash v. Primm. As to the second point, 
we are of opinion, that the Circuit Court did not err in overruling it; because here 
is a clear covenant to pay money for the negro, or to return and pay the hire. The 
law is, that if the obligor, or covenanter, disable himself, by his own act, to perform 
his covenant, or any member thereof, that this shall not excuse his non-performance. 
Here the jury have found the fact, that he did so-disable himself. But on the part of 
the defendant it is insisted, that the death of the slave was occasioned by the act of 
God, and that, therefore, he is excused. In this transaction it is difficult to discover 
any agency on the part of God; but we clearly perceive the agency of the defend- 
ant, and the result produced by this agency, we call the act of the defendant. There 
is no error on this point. On the trial of this cause, the defendant offered in evi- 
dence the record of a trial and acquittal of the defendant, for the felonious killing of 
this slave. This evidence was rejected by the Court, and is alledged to be error, It 
(711) is insisted, on the part of the defendant, that no decision can be found which 
goes the length to say, that such record in a criminal case, is no evidence in a civil 
suit. Admit this to be correct, yet to admit this record to be evidence in this case, 
destroys the rule, that the judgment and verdict must be on the same point, and between 
the same parties. In the indictment, the point and gravamen must have been felony 
or no felony, and not a question, whether homicide or not ; and in the civil snit, the 
true point was, did the defendant disable himself, by his own act, to perform his 
covenant? ‘The parties are not the same. An individual of a society is not to be 
considered as the society itself; and, with respect to Trabue’s right to have his cove- 
nants performed to him, it is sole and several. We think there is no error on this 
point. 
The judgment is affirmed, with five per centum damages, and costs, 


(a.) See Nash v, Primm, ante. p. Tr ] a _ 
43* 
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BariLey v. THORNHILL. 


Where A. makes a bond in which he promises to pay C. or D. a sum of money—held, 
that C. cannot maintain an action alone. 


ON ERROR from St. Charles Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of debt, brought by Bailey against Thornhill, in the Circuit 
Court, on a writing obligatory, in the words and figures following: “ On or against 
the 25th of December next, I promise to pay James B. Bailey or John Logan one 
hundred and seventy dollars, for value received of him this 24th day of March, one 
thousand eight hundred and seventeen. (Signed,) 

Attest: JonATHAN GORDON, REUBEN THORNHILL, [seat.]? 

The defendant craved oyer of the obligation, and demurred; on which the Circuit 
Court gave judgment in his favor ; to reverse which this writ of error is prosecuted. 
The only question for the determination of this Court is, whether a several action 
(712) may be maintained by Baily upon this obligation? And we are clearly of 
opinion that it cannot be. A man cannot be bound to several persons severally: 5 
Bac. p. 163. And on an obligation to two or more, to pay money to one of them, 
all must join in the suit, &c. This, at best, is such a case. 

The judgment of the Circuit Court is, therefore, affirmed with costs. 


VinceNT, NALTE, AND OTHERS v. PITMAN, ADM’R OF LATHROP. 


An administrator cannot deny the execution of a writing sued on, purporting to have 
been executed by his intestate, unless it be by plea, supported by affidavit, and the 
plaintiff is not otherwise bound to prove it. (Note a.) 


ON WRIT OF ERROR from St. Charles Cireuit Court. 


Wash, J., delivered the opinion of the Court. 


This action was originally commenced in the Probate Court by petition, against 
the administrator, on a promissory note alledged to have been made to the plaintiffs 
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by the intestate, Lathrop. There were no regular pleadings or issues. The plaintiffs 
had judgment in the Probate Court, from which the defendant appealed to the Cir- 
cuit Court, where, upon a trial de novo, the plaintiffs offered to read the note as evi- 
dence of the debt or duty, for which it was given, without making proof of the in- 
testate’s hand writing, to which the defendant objected, was sustained in his objections 
by the Court, and had judgment; to reverse which the plaintiffs prosecute this writ 
of error. The sole question for the consideration of this Court is, whether the ad- 
ministrator could require the plaintiffs to prove the execution of the note or bond, 
without an affidavit or plea, supported by affidavit, denying its execution? By the 
22d section of an “ Act regulating proceedings at law,” see Rev. Code, p. 627, it is 
provided that when any action is founded on any instrument in writing, purporting 
(713) to be executed by the other party, &c., the same shall be received in evidence 
unless the party, charged to have executed it, shall deny the execution thereof by 
plea, supported by his affidavit, accompanying the plea, and filed therewith, or by 
affidavit. There is no provision or exception in favor of administrators; and it 
would seem, from the clear and express terms used by the Legislature, that the pow- 
er of requiring such proof, by plea or affidavit, was intended to be taken away from 
the administrator by the late law. Be that as it may, it has been clearly held by this 
Court, (see Pratte v. Mackay’s executors, deceased, at St. Louis,) that the plaintiff 
cannot be required to prove the execution of a note or bond but upon such plea, or 
affidavit, as the statute prescribes. 

The judgment of the Circuit Court was, therefore, erroneous, and must be reversed 
with costs, and the cause remanded to be proceeded in conformably to this opinion, 


(a.) See ante old ed. 571: new ed. 406, 
















eerie, he agente, ee ee 2 
en aa ED ae TO “ 





Decisions of the Supreme Court of Missouri, 


a 


ST. LOUIS DISTRICT, MAY TERM, 1827. 






aS 


- fd i * 
re EN att os cram Aen 


Smitu v. Mounts. 







The acknowledgment of a deed taken before a Circuit Judge in 1819, dispenses with 
the necessity of proving its execution by the subscribing witnesses, on accounting 


for their absence, 








ON A WRIT OF ERROR from the Washington Circuit Court. 






Wash, J., delivered the opinion of the Court. 





This was an action of ejectment, brought by the plaintiff against the defendant, in 
the Washington Circuit Court. On the trial in the Circuit Court, the plaintiff pro- 
duced a deed, purporting to have been executed by one John Cooper, conveying to 
the plaintiff the premises in dispute. The deed was signed by the mark of one John 
Cooper, and acknowledged before the Judge of the Circuit Court for the Southern 
Circuit. The premises embraced in the deed are situate in the county of Washing- 
ton, which forms no part of the Southern Circuit. There were no subscribing 
witnesses to the deed, and the Judge before whom the acknowledgment was taken, 
5 had no acquaintance with the person who, in the name of John Cooper, acknowl- 
edged its execution, as appears from his deposition preserved in the bill of exceptions. 
ey The reading of the deed in evidence was objected to by the defendant in the Court 
A i below, and was rejected ; whereupon there was a verdict and judgment for the defend- 


















fi (715) ant; to reverse which judgment the plaintiff prosecutes this writ of error. 
: The errors assigned are, first, the general assignment ; and second, that the Judge of 
M the Circuit Court refused to let the deed go in evidence to the jury. The points 
: : relied on by the defendant in error are, first, that the acknowledgment, at the time it 
i was taken, in 1819, supposing the Judge of the Southern Circuit had authority to 


take it, is not evidence of the due execution of the deed, and the facts proved by the 
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Chouteau, &c., v. Douchouquette. 





deposition of the Judge, do not establish the execution of the deed by the person 
who has signed it as grantor; second, that the Circuit Judge had no authority to take 
the acknowledgment of the deed, the land lying out of his Circuit; and a deed not 
duly acknowledged, though recorded, cannot be read as a recorded deed. The law 
is clearly with the defendant, on the first point, which renders it unnecessary to de- 
cide the second. 

The judgment of the Circuit Court is, therefore, affirmed with costs. 


CHovuTEeAv v. DovcHOUQUETTE, AND GonsoLis v. DoucHOUQETTE. 


The granting of an injunction is a release of errors in the suit at law, and although 
’ the injunction be dissolved, on the ground that the party’s remedy is at law, the 
pleading of the granting of the injunction is a bar to a writ of error. 


ERROR to St. Louis Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


Douchouquette, the defendant in error in each of these cases, had commenced ac- 
tions in the Circuit Court against the respective plaintiffs in error, and had judgment 
there. To reverse these judgments the respective plaintiffs in error came into this 
Court and assigned errors, to which the defendant in error pleads in bar of the writs, 
that after the rendition of the said judgment, and before the issuing out of the said 
(716) writs of error, the said plaintiffs in error made their respective applications to 
the then Judge of the Circuit Court, within and for the Circuit in which St. Louis 
county is included, for an injunction to restrain said defendant from proceeding on 
said judgments against said plaintiffs, and then and there presented to said Judge, in 
support of their said application, their bills of complaint against said defendant, set- 
ting forth certain supposed matters of equity, and praying, among other things, that 
the said defendant be enjoined from further proceedings on the said judgments ; and 
that the said Judge did accordingly grant injunctions, &c. To this plea the plaintiff 
in error demurs generally, and the defendant joins in demurrer. The question to be 
decided is, whether the matter pleaded is a bar to the writ of error. For the plaintiff 
in error it is contended, first, that the injunction can, by virtue of the statute referred 
to in the plea, only operate as a release of errors, in the proceedings properly so 
called, sought to be enjoined, and as contradistinguished from the essential merits of 
the case ; second, that whether the injunction operates as a release of errors in the 
restricted or in the general sense, it can only operate while in existence, and when 
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dissolved as an injunction, it is dissolved as a release. The words of the statute are, 
every injunction, when granted, shall operate as a release, and all errors in the pro- 
ceedings at law, that are prayed to be enjoined. The words of the bill, as set out in 
the plea, are, that the defendant be enjoined from further proceedings on the said 
judgment. It appears to be very plain, that the release provided for by the statute 
extended to every error, and that the release is not dissolved by a dissolution of the 
injunction. Lame, indeed, would be the provision in the statute if the plaintiffs in 
error were allowed to return from the Chancery side of the Court to the law side, 
and have another chance to harass the defendant, by seeking to reverse a judgment 
which the plaintiffs in error had before admitted to be good. Every man, coming 
into a Court of Law, is supposed to know the law; and if the plaintiff in error has 
abandoned his remedy at law, under a mistaken opinion that his remedy was in Chan- 
cery, he must abide by the consequences of his own error. 














(717) Kine v. THE Srate. 





1. One of a venire, in a criminal case, may be discharged on the day of trial. 
4 2. It is discretionary with the Court, whether witnesses shall be removed during the 
4 trial. 








ERROR from St. Louis Circuit Court. 


Sieeiethesdaowamsh aot 7 aSediad Tar ee ae 


M’GrrK, C. J., delivered the opinion of the Court. 






The State indicted King for murder. He was arraigned, tried, and convicted. It 
appears, by a bill of exceptions, that a list of jurors had been furnished to the pri- 
soner, two days before the trial, and that, as the cause progressed, in making up the 
traverse jury, one of the venire returned, asked the Court to be discharged from at- 
tendance on the Court, on account of the sickness of his wife, and the Court did 
discharge him; that immediately after his discharge, the prisoner’s counsel objected 
to the discharge, and took his exception thereto. The Court then proceeded with 
the trial, and the traverse jury was completed, without exhausting the original panel, 
and without summoning another juror in the place of the one discharged. In the pro- 
gress of the trial, the senior counsel for the prisoner moved the Court to put the 
witnesses for the State under a rule, that they should be separated so as not to hear 
each other’s examination ; at the saime time stating, that he had no reason to appre- 
hend any evil consequences, if the witnesses were not put under the rule. The jun- 
ior counsel, also, at the time, declared he had good reason to apprehend the contrary ; 
but nothing more was shown to the Court on the subject. 
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The Court refused the motion. These things are complained of as error. As to 
the first point, we cannot discover any error; no evil seems to have resulted to the 
prisoner, in consequence of the discharge of the juror. ‘The objection came some- 
what late, but if it had been made in time, yet the Court must have power to dis- 
charge jurors before they are sworn. The utmost consequence the prisoner could 
(718) claim, from the discharge of the juror, would be, to have the panel filled 
again, and that the trial should be delayed two days after he had a complete list of 
the jurors, to consider if he would challenge peremptorily, or could challenge for 
cause; but this benefit he did not claim. It is urged by the prisoner’s counsel, that 
he is entitled to a fair and impartial trial by jury. This is conceded ; and if it did 
in this case appear that the trial was either unfair or partial, we wauld reverse the 
judgment. 

The other point in the case is, did the Court err in refusing to put the witnesses 
under the rule? The law appears to be, that in criminal cases, it is discretionary 
with the Court if it will do so ornot. The Court exercised that discretion, and we 
cannot say the Court did wrong. A case might be made, where a Court might ex- 
ercise an unsound discretion; and if it should occur, this Court might interfere. 
But this case is not of that sort. 

The judgment of the Circuit Court is affirmed, with costs, and remanded to the 
Circuit Court to be carried into effect, 





CHAMBERLAIN v. SMITH’S ADMINISTRATORS, 


1. A creditor is entitled to interest, on a claim for money paid, from the time it was 
so paid, 

2. The Court will not reverse a judgment, on account of a refusal to grant a new 
trial, where the motion was made on the wrong ground, 


ERROR to St. Louis Circuit Court. 


Tompkins, J,, delivered the opinion of the Court. 


This was an action of assumpsit, brought by the plaintiff in the Circuit Court, 
(plaintiff also here,) against the administrators of Smith, for the amount of certain 
moneys charged to be paid by said plaintiff for said Smith, in his lifetime, and at his 
request. 

(719) On the trial, it was proved that Smith and Chamberlain had, for some time, 
traded together as partners, in Massachusetts; that before the year 1814, they had 
dissolved partnership, and divided the stock on hand; that Smith undertook to pay 
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all debts due by said firm, and was authorized to collect, for his own use, all moneys 
then due to the late concern; that after Smith left the State, before he had settled the 
affairs of the late partnership, and that after his departure, the plaintiff paid debts of 
the late firm to the amount of $920 68, out of his own funds; that after Smith left 
Massachusetts, and before the payment of the said sum of $920 68 by the plaintiff, 
he wrote to the plaintiff, requesting him to attend to his business, and promising to 
remit money, &c.; that in 1818, Smith wrote to the plaintiff from St. Louis, request- 
ing to know how much he owed, and saying he was going to Massachusetts, and 
would then pay all he owed; that the plaintiff received, of moneys due Smith, in 
1814, $384 82, leaving a balance due him, in November, 1814, of $585 86; that the 
plaintiff admitted a further credit of $270 29, to said Smith, received in May, 1815, 
The plaintiff claimed interest on $585 86, from November, 1814, the time it was 
paid, at Smith’s request, up to the time of the finding of the verdict, deducting 
$270 29, which he had received, to the use of Smith, in May, 1815. 

The plaintiff prayed the Court to instruct the jury, to allow him interest from the 
time the money aforesaid was paid, which instruction was refused; and the Court 
instructed the jury, that the plaintiff was only entitled to interest, if, in their opinion, 
there had been an unreasonable and vexatious delay. The jury allowed interest on 
the balance due, from, the time of commencing the suit only. The plaintiff then 
moved for a new trial, on the ground that the Court had mis-instructed the jury. 
The Court refused the new trial. The plaintiff claims interest under the statute of 
Missouri, entitled an act regulating the interest on money, which reads thus: “ Cred- 
itors shall be allowed to receive interest on money lent; on money for the forbear- 
ance of payment, whereof an express promise hath been made, for the payment of 
(720) interest thereof; on money due, on the settlement of accounts, from the day 
of liquidating accounts between the parties, and ascertaining the balance ; on money 
received to the use of another, and retained without the owner’s knowledge; on 
moneys withheld, by an unreasonable and vexatious delay of payment.” 

The instruction given by the Court, was the only one which, in our opinion, could 
have been given with propriety. The evidence, in our opinion, entitled the plaintiff 
to the interest which he claimed ; and had he moved for a new trial, on the ground 
that the verdict was against evidence, we should not doubt that the Circuit Court 
erred in refusing a new trial. 

The judgment of the Circuit Court is affirmed. 
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AGILLE v. Sarpy AND GRIMSLEY. 
SCIRE FACIAS from this Court to St. Louis county. 


Wash, J., delivered the opinion of the Court. 


The writ states, that whereas, Walter B. Alexander, as principal, and the defend- 
ants, had acknowledged themselves to be indebted to Camille Agille, and upon con- 
dition, that whereas, a certain writ of error, to be sued out, &c., by said Walter B. 
Alexander, against said Camille, on, &c., which said writ of error is ordered by, &c., 
to be a supersedeas. Now, therefore, if said Walter B. shall prosecute his said writ 
of error with effect, shall pay and satisfy the condemnation money, or otherwise abide 
the judgment of our said Supreme Court, that then this recognizance to be void, else 
to remain in full force. And whereas, also, on 10th May, 1826, at our said Supreme 
Court, before, &c., it appearing to the Judges thereof, that said Walter B. hath 
wholly failed to prosecute his said writ of error, according, &c., it was ordered by, 
(721) &c., that the supersedeas aforesaid be dismissed, and the cause be stricken from 
the docket of, &c.; and whereas, by, &c., we are informed, that satisfaction yet re- 
mains to be made to said Camille, for his damages by him sustained, by reason of the 
supersedeas aforesaid, in the recognizance aforesaid mentioned. The defendants de- 
murred generally, and rely on the following points: 

First. That the only breach assigned, is not within the recognizance. 

Second. That it appears, upon the face of the said writ, that the recognizance was 
taken, and the supersedeas granted, before the writ of error issued. 

Third. That, by the condition of the recognizance, the defendants might discharge 
themselves, by paying the original judgment, or by paying the penalty ; and the non- 
performance of both, ought to have been assigned, as to breaches. 

It is directly stated, in the scire facias, that the defendants did not prosecute their 
writ of error. There was no judgment of this Court, ascertaining the amount to be 
paid by the defendants ; and if the defendants had any thing to bar the scire facias, 
they should have pleaded it. 

As to the second point, (i. e.) that the recognizance was taken, and the supersedeas 
granted before the writ of error issued: the Court will not suffer the defendants to 
avail themselves of a wrong, done by themselves, through the indulgence of the 
plaintiff. 

Let the judgment go for the plaintiff. 
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The game of “Loto” is a gambling device ; and if a Loto table is kept, at which the 
game was played for money, it is an indictable offence. 






ERROR from the Circuit Court of St. Louis county. 






M’Girk, C. J., delivered the opinion of the Court. 






This was an indictment, containing two counts, on the statute respecting crimes 





and misdemeanors. The first count is on the 87th section, which says, that if any 






person shall set up or keep any table or tables, commonly called A. B. C., Faro, E. 





O., Roulette, Equality, or any other kind of gaming table, at which any game of 





chance shall be played, for property or money, and induce or permit any person or 





persons to bet against said bank, such person, on conviction, shall be punished, &c. 





The indictment on this suit charges, that Lowry did set up a certain common gamb- 






ling table, commonly called Loto, at which acertain game of chance was played, for 





money, contrary to the furm of the statute, &c. The 89th section says, that if any 






erson or persons shall suffer any of the gambling tables above enumerated, or other 
i 2 3 o] 3 





gaming table or gambling device, at which any game of chance is played, or any 






money or property, won or lost, to be set up or used in his or her house, &c., of 





which he or they at the time hath the possession, or use, such person shall suffer, &c. 





The count in the indictment, on this section, charges in the words of the statute, 


that the defendant did set up in his house, a certain gambling device, called Loto, at 






which a game of chance was played for money, and that said defendant did then and 





there suffer and permit said game to be played as aforesaid. The Court instructed the 






jury, that the game of Loto was within both sections of the statute, and the jury 





found the defendant guilty on both counts, and the Court gave judgment on both 





counts; the judgment is entire, and the sections each provide different punishments. 





(723) The defendant brought the cause here, and seeks to reverse the judgment, on 






the ground, that the game of Loto is not within the act of the General Assembly. 






It is objected, that the indictment should describe the game of Loto, in such man- 





ner, that the Court can see, from the face of the indictment, if it is a game of chance. 
We cannot sustain this objection. The first count charges, that a gaming table, 







i called Loto, was set up, and that a game of chance was played thereon. The alle- 






gation, that a game of chance was played thereon, is enough; and if, on the trial, it 
should appear, that it was not a game of chance, the defendant can call for instruc- 
tion, and avail himself in that way. What a game at Loto is, appears by the bill of 
exceptions; and we have no hesitation in declaring, it isa game of chance. The 
first count charges it to be performed at a table, forbidden by the 87th section. This 
section forbids the setting up and the keeping of certain gambling tables,at which games 
of chance are to be played for money. This Loto is not one of the gambling tables 
f enumerated, but it is contended by the prosecuting Attorney, that it is embraced un- 
f der the general word, or any other kind of gaming table or tables. It would be dif- 
ficult to say, what shall be embraced within these general words, and what shall be 
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excluded. ‘Gambling table” has no definite meaning ; but we cannot imagine that 
this gambling device called Loto, is a gambling table of any kind; it appears by the 
bill of exceptions, to be a lottery, in its principles, and we think it badly described 
as a gambling table. The first count is also defective in this, that it does not alledge 
that any person was induced or permitted by the setter up or keeper, to play a game 
of chance thereon, which, according to our view, is necessary to constitute the 
offence. 

We will now proceed to examine the offence charged in the second count. The 
charge is, that Lowry did suffer a gambling device to be set up and used in his house, 
at which a game of chance, called Loto, was played for money. The offence is 
well charged, and the objection is, that the words, other gambling devices, is too 
general in its terms, to create any offence. This 89th section forbids any person 
(724) having a house, to suffer any of the enumerated tables in the 87th section, to 
be set up and used for gambling; and there forbids, in these words, or other gaming 
tables or gambling device, at which any game of chance was played, or money won 
or lost, to be set up or used. 

It is not necessary now to inquire any further than to see if this Loto is a gambling 
device. The thing forbid by these general words, is, playing at games of chance, 
for money, and also, keeping or using in one’s house, the device, and suffering a game 
of chance to be played thereon, for money. It is agreed, that this sort of construc- 
tion would forbid the keeping in one’s house, devices, at which games of chance 
may be played, and which are kept for amusement and pastime. It is true, that the 
statute miglit bear this construction. If money is won or lost, on a game played in 
that situation, the consequence is, that all devices, at which games of chance can be 
played, are forbidden to be kept for gambling purposes. A man may keep a gamb- 
ling device, and permit games of chance to be played thereon, but not for money or 
property. It is said, that in this way of understanding the statute, if a person should 
treat his friends to a game at cards, and if they should play for money, without his 
knowledge, he would incur the penalty of the 89th section. We think otherwise. 
The act says, if any person shall suffer to be used in his house, any device, at which 
a game of chance is played, or property or money is won or lost, (or) the word be- 
tween played and property, must be understood as (one,) and then the statute will 
read, that the device must be used at games of chance, and that there must be a bet- 
ting, and a winning and loosing. 

In this view of the subject, the second count is good, but the judgment must be 
reversed, for the defect in the first count; and this Court, proceeding to give such 
judgment as the Court below ought to have given, order a fine of $50 against Lowry. 
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(725) Merry v. TiFFIN AND MENARD. 





The children of a negro slave, in Illinois, born after the ordinance of 1787, abolishing 
slavery, are entitled to their freedom. 








ERROR from St. Louis Cireuvit Court. 


M’GrirK, C. J., delivered the opinion of the Court. 






The case is, that an action of assault and battery was brought against the defend- 
ants in error, by John, for freedom. The record shows, that the mother of the plain- 
tiff, before the ordinance of Congress, of 1787, was holden as a slave, in the Territory 
northwest of the river Ohio, in that part now called Ilinois, and that, after said ordi- 
nance, the said mother was still holden in Illinois as a slave; and while so holden, 
and about 36 years past, in the Illinois, John was born ; and that he was holden there 
as a slave, till lately. The counsel for John, asked the Court to instruct the jury, that 
by virtue of said ordinance, under these circumstances, John was entitled to his free- 
dom, which the Court refused. Many other points were made in the Court below, 
and assigned for error, none of which will we notice, as we are with the plaintiff in 
error on the point above stated. The ordinance is found in the first volume of the 
laws of the United States, p. 480. The 6th article says, that there shall be neither 

% slavery nor involuntary servitude in said Territory, otherwise than for the punishment 














of crimes, whereof the party shall have been duly convicted. This case is not within 






the exception ; we cannot undertake to give the words a construction ; no words are 
to be contrived, unless a doubt arises; here, there is no doubt. The ordinance is 
cp .'} positive, that slavery cannot exist; and shall we, or any other Court, say otherwise. 
Yi hg But it is contended by the counsel of the defendants, ‘Tiffin and Menard, that although 
i the words are clear enough in themselves, yet, that when we look at the cession act 
4 of Virginia, and the whole of the ordinance, that there is much room to doubt if 
these general, positive words, ought not to be so understood as to admit those who 
(725) were slaves in that country, at the adoption of the ordinance, and their descend- 
ants, to continue so; because the ordinance says, in another place, that the inhabi- 
tants shall be protected in the just preservation of their rights and property, and that 
¥ by the act of cession of Virginia, it is stipulated, that the inhabitants shall be pro- 
tected in the enjoyment of their rights and liberties: 5 Vol. Laws U. S., 473. 

The whole of these instruments, taken together, are unable to create any doubt in 
our minds, as to the meaning of the 6th article of the ordinance. The express words 
in the cession act of Virginia, that the inhabitants shall be protected in the enjoy- 
inent of their rights and liberties, are completely satisfied, by securing to them the 
enjoyment of such rights as they then had, and not that the things or objects that 
might then happen to be. Property should be so throughout all future time. This 
man was not then born, and when he was born into existence, the law forbid slavery 

’ to exist; and at the time of the making the cession act, this man, John, was not 
' property ; and at the time of his birth, he could not be property. There is nothing 
in the cession act, forbidding Congress to fix and point out things which might 
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afterwards be the subject of property. According to this view of the subject, John 
is free. 

The judgment is reversed, with costs, and sent back to the Circuit Court, for a new 
trial. 





McDonatp, ADMINISTRATOR OF PoGuE, v. WALTON. 


Adverse possession of slaves of intestate, when there was no person capable of suing, 
does not give title, although of many years length. 


APPEAL from St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


This is an action of detinue, brought by the appellant, McDonald, as administrator, 
(727) against Walton, the appellee, to recover certain slaves. The pleas were non 
detinet, aud the statute of limitations; a verdict was found for the defendant on the 
issues made up; and to reverse the judgment rendered on that verdict, the present 
appeal is taken. from the facts saved, it appears. that the plaintiffs intestate, David 
Polk, alias Pogue, and Rebecca Walton, intermarried in the State of North Carolina, 
in the year 1805; that before, and at the time of the marriage, said Polk was pos- 
sessed of certain slaves, in the bill of exceptions mentioned, and for which, and their 
descendants, this action was brought. That shortly after said marriage, said Polk 
and wife removed from North Carolina to Kentucky, and settled on an Island in the 
Ohio river, taking said slaves with them. That in January, 1807 or 8, said Polk died 
at his residence in Kentucky, and that in the last of February, or first of March, of 
the same year, the said Rebecca, widow of Polk, left Kentucky, and removed to 
upper Louisiana, now Missouri, taking with her the aforesaid slaves, and one other, 
born of one of the first mentioned in Kentucky. That said Polk had no children, 
and at the time of his death had no family living with him, except his wife and the 
aforesaid slaves. That in the month of April, of the same year, the said Rebecca 
intermarried with one Absalom Chapman, a young man without property. That 
soon after their marriage, Chapman and his wife returned to Kentucky, on a visit, 
leaving the slaves here, and after an absence of a few months, returned, and settled 
at Point Labbadie, in St. Louis county, having said slaves in their possession. That 
after living there more than a year, they removed to some place unknown, in the 
lower country. That about the year 1815, said Chapman and wife, returned to St. 
Louis county, bringing with them said slaves and their increase, and remained in pos- 
session of them till 1817, when Chapman died, and a few months thereafter said 
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Rebecca died, leaving several children of the marriage. That on the 19th of June 
1826, the plaintiff obtained letters of administration of the estate of said D. Polk, or 
Pogue. That Chapman appointed said defendant the executor of his last will. That 
(728) the defendant, having settled the estate of the testator, was appointed guardian 
to the children of Chapman, by said marriage, and as such, now holds some of the 


slaves aforesaid. 


No other material evidence appears to have been given. 


The Court, at the instance of the defendant, instructed the jury, that if they found, 
from the evidence, that Walton, and those under whom he holds, have had exclusive 
possession of any of the slaves in question, for the period of fifteen years, under a 
elaim of title adverse to and in exclusion of all other persons, they ought to find for 


the defendant. 


Two other instructions, varying a little in terms, were prayed and 


given for the defendant. The plaintiff prayed the Court to instruct the jury, that 
although Walton, the defendant, had possession of the slaves five years, still if 
there was no person authorized to sue for said slaves, in right of Pogue, till 1826, 
that possession is no bar to the action. The plaintiff prayed a second instruction, 
varying in terms, but substantially the same, both of which were refused by the 
Court ; andthe Court instructed the jury, that if Pogue, himself, were suing here, 
he would be barred by the possession here proved, and that his administrator could 
have no other privilege than the intestate himself could have, were he now living- 
Letters of administration may at any time be taken out after the death of the intes- 
tate; and if the right of action for these slaves had accrued to Polk, alias Pogue, 
there is no doubt but the administrator would have been barred. But before the ad- 
ministrator was appointed, he could have no right of action. The defendant seems 
to have abandoned all thought of ascertaining his right under the statute of limita- 
tions, and to rest his claim on the long, uninterrupted, adverse possession of himself, 
and those under whom he claims. Peake’s Evidence, pp. 22 and 24, notes E. and F. 
have been referred to. The first of these causes is Gray v. Gardner, 3 Mass. Rep., 
where it is said, that after twenty years aequiescence, by the heirs of an intestate, in 
possession of the real estate of their ancestor, holden under a sale by the adminis- 
trator, the Court will presume the administrator took the oath, and made all the ad- 
(729) vertisements previous to the sale, as required by law, evidence being given of 
the license to sell, and of the actual sale. But in none of these cases, is mere length 
of possession held to be of much weight, and we are disposed to allow no preten- 
sions to adverse possession when there was no person in existence to reclaim the 
property. Some cases decided in Virginia and in the Supreme Court of the United 
States, have also been cited. The sum of these is, that in Virginia, by analogy to 
the statute of limitations of that State, five years peaceable possession of a slave, 
will give a good title; but until our Legislature shall express its will more clearly 
than it has in our statute of limitations, we are inclined to put the person, possessed 
of such property, to maintain his right to it, as he would have done at common law. 
It is admitted that the law of Kentucky, (where Pogue died,) must regulate the dis- 
tribution of these slaves; but it is barely possible that the widow of Pogue could, 
in so short a time after his death, have left that State rightfully possessed of them. 
This we can say without much hesitation, although no evidence of the delays made 
necessary by the laws of Kentucky, has been offered. But the testimony introduced 
by the plaintiff, was acknowledged sufficient to throw on the defendant the burthen 
of proving any right he, or his testator, might have had under those laws, or by any 


other means. The removal to Upper Louisiana, (now Missouri) in a few weeks af- 
























































ST. LOUIS DISTRICT, MAY TERM, 1827. 





Valois ». Warner. 





ter the the death of Pogue, the early marriage of the widow with Chapman, and the 
subsequent removal from these, then western limits of American settlements, to 
parts unknown, induce a strong suspicion of industrious concealment of these slaves 
from somebody. If it be true, that, through the laws of Kentucky, these heirs of 
Chapman derive any right to the slaves in question, that right can be established 
against Pogue’e administrator. It is the opinion of the Court, that the instructions 
prayed for by the plaintiff, should have been given to the jury. 

The judgment of. the Circuit Court is reversed, and this cause is remanded for fur- 
ther proceedings, in conformity with this opinion, 





(730) VaLois v. WARNER. 


The Circuit Courts have a discretion in granting or refusing new trials, which they 
are bound to exercise soundly ; and it isa good ground for reversing their jude 
ments whenever it appears to this Court that they have failed to do so. 


ON A WRIT OF ERROR from the Washington Circuit Court. 


Wash, J., delivered the opinion of the Court. 


This was an action of trover, brought by the plaintiff, Valois, against the defend- 
ant, Warner, in the Circuit Court, for a billiard table. From the bill of exceptions 
it appears that one J. B. D. Valois (whose deposition was read in evidence,) swore, 
that in the spring of 1824, the plaintiff loaned the billiard table in question, to one 
Maurice Laurent, to be set up and used by said Laurent on his own account, and for 
which he was to pay, or make no hire or remuneration to the plaintiff. It was also 
proved, that the billiard table in question had been attached, levied upon, and sold, as 
the property of said Laurent and one Francis X. Valois, who had possessed, used, 
and claimed it as their own, for upwards of twelve months. 

The plaintiff then offered to read the deposition of Laurent himself, which the 
Circuit Court would not permit, on the ground that he was an interested and incom- 
petent witness. The plaintiff excepted to the opinion of the Court ; the jury found 
for the defendant, and the plaintiff moved for a new trial: First, because the verdict 
was against law and evidence ; and second, because the deposition of Laurent was 
excluded. The motion for a new trial was overruled, and judgment given for the 
defendant ; to reverse which, the plaintiff has come into this Court. 

The Circuit Courts have a discretion in granting or refusing new trials, which they 
are bound to exercise soundly ; and it is a good ground for reversing their judg? 
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ments, whenever it appears to this Court that they have failed to do so. In this case, 
the deposition of J. B. D. Valois had been twice taken, and his swearing is some- 
what variant; this circumstance, with the nature of the property, the distance to 
which it was permitted to be taken, (from St. Louis to Potosi,) the acts of owner- 
(731) ship exercised over it, and the relation of the parties, may have induced the 
jury to discredit the testimony of J. B. D. Valois, which it was their province to 
weigh and pass upon. There is nothing which forbids the belief, that they did so 
upon good grounds, and the Circuit Judge may well have exercised a sound discre- 
a) tion, in refusing a new trial on this point. On the second point, also, we think the 
Circuit Court decided correctly, in rejecting the deposition of Laurent. It has been 
contended that he stood indifferent, or balanced in interest, between the parties ; but 
this Court cannot think so. His evidence was intended to discharge himself from 
all liability to the plaintiff, of whom he had borrowed the billiard table, by enabling 
him to recover the property, or its value, of the defendant; whilst upon the loss of 
the property by the defendant, he could not be made to answer for the amount paid 
by him for it, although it had been sold to pay his debt. 

The judgment of the Circuit Court is, therefore, affirmed with costs. 
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1. A creditor of an estate, after he obtains judgment, need not proceed to execution 
and show a return thereon, before the executor or administrator and their sureties 
are liable on his bond, if there be assets. 

2. A creditor is not compelled to obtain an order from the Probate Court for the pay- 
ment of his debt, before he sues on the bond of the administrator. 

3. Money arising from the sale of real estate, is assets in the hands of an adminis- 

trator or executor, and the security is bound for it. 
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IN ERROR from 8t. Louis Circuit Court. 






M’Grrk, C. J., delivered the opinion of the Court. 






This was an action of debt brought in the name of the Governor of Missouri, to 
the use of Hill and Keese, against Pierre Chouteau, as security of John R. Jones, 
administrator of Thomas Brady, deceassd. The bond is dated 10th of November, 
(732) 1821, in the penalty of $6,000, conditioned that said Jones, administrator, &e., 
ah would make an inventory of all the goods of the intestate, and exhibit the same to 
af the County Court of St. Louis county, on or before the 10th of February, 1822, and 
‘Be the same goods, &c., and all others, would well and truly administer according to 
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law; that he would make a just and true account of his administration on or before 
the 10th of November, 1822; that he would distribute the residue according to the 
order of the Court; and that, upon production and proof of a will, he would render 
up his letters of, &c. The condition being in the words of the act of Assembly of 
21st January, 1815, then in force. 

The declaration sets out the bond with the condition, with an averment that Bra- 
dy was, in his lifetime, indebted to Hill and Keese in the sum of $3,500 for work 
and labor, &c. That they commenced suit in Brady’s lifetime, and recovered judg- 
ment against Jones, administrator, after Brady’s death. That Jones also died pending 
the action, when it was revived against the administrator and administratrix de bonis 
non of said Brady, and recovered judgment against them for $2,768 59, which is in 
full force and wholly unsatisfied. 

The breaches assigned are, in substance: First. That goods, &c., came to the 
hands of Jones, as administrator, to the value of $10,000, and that he did not make 
and return an inventory thereof on or before the 10th of February, 1822. Second. 
That he did not administer, according to law, said goods, &c., but converted them to 
his own use. Third. That after the 10th of February, 1822, other property and 
effects came to his hands which he did not administer, but converted to his own use. 
Fourth. That after the date of the bond, there came to the hands of Jones $10,000 
in cash, on account of sales of personal estate and debts due, which he did not ad- 
minister, but converted to his own use. Fifth. That after date of the bond 
there came to his hands $10,000, received on sale of real estate, which he did not 
administer, but converted to his own use. Sixth. That after date of the bond 
there came to his hands $10,000 other money, applicable to the payment of the debts 
of the intestate, which money he did not administer, but converted to his own use. 
(733) Seventh. That he did not render a just and true account of his administration 
on or before the 10th of November, 1822. The declaration then states an averment, 
that by means of the said several breaches, the damages recovered by Hill and Keese 
remain unsatisfied, whereby an action hath accrued to plaintiff, &c., with the ordi- 
nary breach for non-payment of penalty. 

The defendant pleaded, first, non est factum, concluding to the country. Second. 
Plene administravit by Jones, in his lifetime. Third. A special plea, answering all 
the breaches, alledging that Jones did make and return an inventory before the 10th 
of February, 1822. Second. That he did well and truly administer all the goods in 
the second breach alledged. Third. That after the 10th of February, 1822, no other 
goods, effects, &c., of intestate, came to the hands of Jones. Fourth, fifth and sixth. 
Denial of the receipt of money, as in fourth, fifth and sixth breaches alledged ; and 
seventh, alledging that Jones did return a just and true account of his administration, 
&c., before the 10th of November, 1822. 

Fourth. Nul tiel record of the recovery by Hill and Keese. The plaintiffs replied, 
averring the record of the recovery by Hill and Keese, traversing the second plea, 
and taking issue on the first and third. 

The issues were all found for the plaintiff, damages assessed to $3,032 38, judgment 
for penalty and execution awarded for the damages, to the use of Hill and Keese; to 
reverse which this appeal is prosecuted. The bill of exceptions states all the testi- 
mony giverf to be, first, the record of the judgment in favor of Hill and Keese, as set 
out in the declaration. Second. A list of demands allowed by the Courts against 
Jones, as administrator, amounting to several thousand dollars, of which not more 
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than two, amounting together to $65 61, where exhibited within a year, and none 
of them, except $8 privileged. Third. The copy of an inventory, taken 22d of 
March, 1822, (but when returned does not appear, ) amounting to $2515 25. Fourth. 
A list of sales, made 29th of March, 1822, amounting to $1972 62 1-2. 


Fourth. A receipt of J. R. Jones, administrator, &c., to J. K. Walker, Sheriff, 
dated 23d October, 1823, for $420, the ainount of surplus made by the sale of a lot 
(734) of ground, as the property of Thomas Brady, deceased, on execution in favor 
of S. Bond to P. Menard, against J. R. Jones, administrator of Thomas Brady, de- 
deased ; all which documents were read without objection. 


The defendant moved the Court to instruct the jury, first, that no evidence has been 
given of any actual damage sustained by plaintitf by reason of any breach alledged 
in plaintiff’s declaration, Second. That inasinuch as it does not appear that any 
evidence has been given of an execution issued against the estate of the intestate, 
they cannot find any damages for the plaintiff. Third. That inasmuch as no evi- 
dence has been given of any order or decree by the County Court, or the Probate 
Court, for the county of St. Louis, directing said Jones to pay over any residue or 
balance in his hands to any person whatsoever, the jury shall find for the defendant. 
Fourth. That the defendant in this case is not to be held responsible for any sum o1 
sums of money received by his principal, the adininistrator, upon any sale of land, 
effected under execution, or pursuant to the order of a Court of Justice, of competent 
jurisdiction, subsequent to the decease of the intestate; and that such sum or sums 
so received, are not included in or contemplated by the condition of the administra- 
tor’s bond, given in evidence in this case. All of which instructions were refused, 
and properly, as the appellee contends. 

The refusal to give the instructions asked for by the counsel of Chouteau, is al- 
ledged to be error. We will take these several things into consideration in the order 
in which they stand. The first is, that the jury shall be instructed that no evidence 
has been given of any actual damage sustained by the plaintiff, by reason of any 
breach alledged ; and secondly, because it does not appear that any evidence was 
given of an execution issued against the estate of the intestate. These two are to 
be considered as making one point, and that is, must a creditor, after he obtains 
judgment against the administrator, proceed to execution and return thereon, before 
he can maintain his action on the adininistrator’s bond against the security ? 

(735) In the consideration of this question, we have not been referred to any 
adjudged case in England, nor do we know that any can be found directly in point; 
but one has been produced from 1 Munford’s Reports, page 1, Gordon v. the Justices 
of Frederick, where it is decided that the remedy which a creditor may have must be 
exhausted before he can sue on the administrator’s bond, on the ground of waste in 
the administrator. Let us first see what light can be derived from the common law 
on this subject. At common law, the executor or administrator might subject him- 
self to a judgment de bonis propriis in the first instance, by pleading a false plea, the 
falsity of which lay within his own knowledge: 3 Bac. 87. Secondly, if he did 
plead, and then fully administered, he admitted assets; then the judgment was con- 
ditional, and the execution on the judgment wouid be de bonis testatoris, if there 
were goods of the testator in his hands, and if not, then of his own godds; to this, 
the Sheriff, if he cannot execute the writ according to its tenor, might return nulla 
bona generally, or nulla bona and a devastavit, on the latter return. The plaintiff 
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might have execution immediately against executors ; but where nulla bona only was 
returned, the ancient course was to issue a special writ for the Sheriff, to inquire if 
there was a waste, and if it was returned that there was a waste, a scire facias issued 
for the defendant, to show cause why the plaintiff should not have execution de bonis 
propriis. If this inquiry was found against him, then he was answerable de bonis 
propriis ; but afterwards, for the sake of expedition, the inquiry and sci. fa. are made 
out in one writ, reciting the judgment of fi. fa. and return nulla bona, and a sug- 
gestion of a devastavit, commanding the Sheriff to make the money of the goods of 
the testator, and if he could not, then to have an inquisition of waste, and notify the 
defendant to show cause why there should be judgment de bonis propriis. The next 
method of getting at the goods of the executor was, to bring an action of debt 
against him, suggesting devastavit. By the foregoing it appears several modes exist 
of getting at the goods of the executor or administrator, for mal-administration, but this 
(736) affords no light as to what shall be considered a breach of the administration bond. 
The case cited from Mun. Rep. p. 1, takes the ground that the security is not liable 
till devastavit is established against the administrator. ‘Though we have great respect 
for the Judges who decided this case, we cannot consent that it is law. It is admit- 
ted by the case that no adjudged case from English books can be found, directly 
in point. The Court, in the absence of authority, proceed to adjudicate on what 
seems to them to be most just and reasonable. We hold the administration bond is 
broken, like any other, and the only difference is, that in the case of a devastavit be- 
ing previously established by record evidence, thé proof of mal-administration would 
be easy, and in the other case not so easy. The condition is, that he shail well and 
truly ad:ninister the effects, Sc. It is an important part of his duty to pay debts, if 
he has assets. By the laws of this State, the administrator is bound to sell every 
thing immediately, on a credit, except slaves; and even slaves are to be sold, if ne- 
cessary, to pay debts. Then if he does his duty, in many instances there will be no 
available assets to pay debts, till the time of credit has expired, in which cases a re- 
turn of nulla bona would be no satisfactory evidence of waste; it would prove very 
little indeed. The law is, that an action of debt against executors, suggesting waste, 
can only be maintained after a judgment de bonis testatoris, and that the plaintiff 
must prove his judgmeut against the defendant ; and that on nil dedit, the only points in 
dispute on the judgment, are the debt thereon and the devastavit. The only evidence 
to support the plaintiff’s case which is necessary is, an examined copy of the judg- 
ment, and of the writ of fi. fu. de bonis testatoris, with the Sheriff’s return of nulla 
bona: Peake’s Evi. 352. Peake then proceeds to say, though this evidence is suffi- 
cient, it is not conclusive against the defendant; for notwithstanding the Sheriff’s 
return of devastavit, the defendant may still show that in point of fact he has not 
wasted the goods of the testator. The conclusion we draw from this is, that though 
this evidence is prima facie good, it concludes nothing; and yet the plaintiff in er- 
ror wishes to compel the defendant to go through this ceremony, which concludes 
(737) nothing. If the administrator has not duly administered, the bond is broken. 
If a debt is recovered against him, and he, having means, neglects to pay it when he 
ought, this is mal-administration; then what shall be the measure of damages, is an- 
other question. The creditor is to show his injury by evidence. We do not think 
the creditor is driven to compel the administrator to settle in the Probate Court; he 
may do this, but he may have a remedy on the bond, if he chooses to take upom 
himself this more burthensome course. 
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We will now consider the next question, which is, that before the plaintiff can re- 
cover, there must have been an order of the Probate Court, directing the administra- 
tor to pay. This point has already been disposed of in the negative. 

The fourth point is, that the security is not liable for any money received by the 

administraror on the sale of real estate. The evidence is, that the administrator re- 
ceived money from the Sheriff, which money was an overplus made on the sale of 
part of the intestate’s estate on judgment and execution. The question is, whether 
this money ‘s assets in the adminsstrator’s hands to be administered? The language 
of the condition of the bond is, that the administrator shall well and truly adminis- 
ter the goods, chattels, rights and eredits, and all other goods, &c., which have or 
shall come to his hands, which were of the deceased at the time of his death. The 
condition of the bond refers to rights and credits, which belonged to the deceased at 
the time of his death, which shall in future come to the hands of the administrator. 
We consider this money assets, arising to the administrator, which grew out of some 
right belonging to the deceased at the time of his death, and of this sort of assets 
there are many instances in the law. The first case is found in Peake’s Ev., 347, 
where it is said, if the executor has actually made money of any thing which 
came to his hand from the testator, though it was quite uncertain whether any value 
could be attached to it or not, he shall be chargeable to the creditor to the amount of 
(738) the money so made. As where the executor sold the good will of the deceased’s 
trade, Lord Kenyon held the money to be assets. Toller on Executors, in pp. 165-6, 
says, chattels, which were never vested it the testator in possession, may accrue to 
an executor by remainder or increase, as a remainder not vested in the life of the tes- 
tator; so the young of cattle, and produce after the death of the testator; so if an 
executor of a lessee for years enter on the lands demised, the profits over and above 
the rent shall be assets. If lands are devised for the payment of debts, they shall be 
assets for that purpose only. Toller, 416. And whether the executor or heir would 
be entitled to the surplus is, in this country, wholly immaterial, as no heir in this 
State can take any thing absolutely till the debts are paid; and when the debts are 
paid, the same persons are heirs who are distributees. It is also laid down as law, 
that if an executor redeem a pledge with the money of the deceased, the thing re- 
deemed shall be assets, as if a mortgage, a lease, or pledge, a jewel, or piece of plate, 
and before the day limited for redemption, die, his executor is entitled to redeem at 
the day, and if he redeem with testator’s money, the chattel is assets, and if it be 
necessary to sell the chattel to redeem, the surplus shall be assets. Toller, 164. 
From this it appears, that this money is assets in the hands of the administrator, ap- 
plicable to the payment of Brady’s debts. The remaining point is, that the jury 
gave a verdict for the amount of Hill and Keese’s judgment, and that it should have 
been apportioned among the other creditors, whose demands were allowed. 

It appears that this debt was privileged above all others, except some small ones, 
by reason of its having been duly exhibited within the year; but the assets proved 
were sufficient to meet this recovery, and these other small demands also, and as ta 
the others not exhibited within the year, they are not to be paid till these are paid, 
Upon the whole matter, we affirm the judgment of the Circuit Court. 
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Decisions of the Supreme Court of Missouri, 


JACKSON DISTRICT, MAY TERM, 1827. 


RisHER v. THOMAS. 


Where a demurrer is withdrawn, at the trial term, and replication filed, the other 


party is entitled to a continuance; and if this is refused, the judgment will be re- 
versed. (Note a.) 


ON WRIT OF ERROR from Cape Girardeau Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action of debt, brought by Thomas in the Circuit Court, against 
Risher, on a single bill obligatory. At the April term of said Circuit Court, 1824, 
that being the return term of the writ, Risher filed two pleas, the first a special, and 
the second a general plea of fraud; to both of which, the plaintiff below demurred 
generally. Risher joined in demurrer, and the cause was continued, without dispos- 
ing of the demurrers, af that term, and without prejudice. At the succeeding August 
term of said Circuit Court, Thomas withdrew his demurrer to the general plea of 
fraud, and filed his replication thereto ; and Risher withdrew his special plea of fraud. 
The cause was then called for trial, and the defendant objected to going to trial, in- 
asmuch as he had not been notified of the plaintiff’s replication to the general plea 
of fraud, agreeably to the provisions of the statute: (see section 20, of “An Act to 
(740) regulate proceedings at law,” passed January 11th, 1822); which objection was 
overruled by the Circuit Court, and the defendant forced to trial. Whereupon, there 
was verdict and judgment for the plaintiff below, (who is defendant in error, ) to re- 
verse which judgment, Risher has prosecuted his writ of error into this Court. The 
sole error assigned, and relied on, is, that the Circuit Court erred in refusing to con- 
tinue the cause, and in ruling the defendant to a trial of the issue joined, on the plea 


of fraud, at the August term, 1824. The 20th section of the act above referred to, 
45 
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merely provides, that replications may be filed, either at the return term, or in vaca- 
tion, provided they are filed within thirty days after the commencement of the return 
term, and the adverse party, his agent, or attorney, be served with a copy, within 
fifteen days after tiling the same. This section is not the one under which the plain- 
tiff was permitted to withdraw his demurrer, and file his replication. The 23d sec- 
tion of same act, provides, that pleadings may be amended, at any time before a jury 
is sworn, upon such terms as the Circuit Courts, respectively, shall prescribe. This 
is the law which must govern, in the present case, And it has been contended, that 
the Circuit Court has either prescribed no terms, and has left the parties to make up 
such issues as they deem proper to be tried and disposed of, as if the same had been 
made up at the return term of the cause; or that the terms prescribed, upon which 
the plaintiff should be permitted to withdraw his general demurrer, and file his re- 
plication to the plea of fraud, was, that the defendant should not claim a continuance, 
The Court should, and will, at all times, before the jury is sworn, permit the plead- 
ings to be so amended, as to put the merits of the cause at issue. This discretionary 
power of the Court, however, must be suundly exercised, and to rule the defendant 
to trial, at a moment when the plaintiff has been permitted to abandon an issue in 
law, and indulged in so amending his pleadings, as to put the merits of the cause at 
issue, cannot, by this Court, be so considered. ‘The practice of the Circuit Court, 
in ruling parties to trial. in cases like the one under consideration, where causes have 
been continued, on demurrer, without prejudice, cannot alter the law. 

(741) The Circuit Court erred, therefore, in ruling Risher to trial, for which the 
judgment is reversed, with costs, and the cause remanded for a new trial, conforma- 
bly to this opinion. 


(a.) See Dempsey v. Harrison & Glasgow, 4 Mo. R., p. 270, in which this case 
was cited and approved. 


Murpuy v. Murpry AND OTHERS. 


In making partition of land, the Court cannot alter the report of the Commissioners, 
so as to make a different partition, or make the parties cast lots. If they disap- 
prove the report, they may reject it, and send it back. 


ERROR from the Circuit Court of St. Francois county. 


M’GirkK, C. J., delivered the opinion of the Court. , 


The case appears to be, that in 1822, David Murphy and Jesse Evans, petitioned 
the Circuit Court for a partition of certain land, the former property of Sarah Maur- 
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phy. The Court made an order to that effect, and appointed Commissioners, who 
made their report, assigning to each claimant his lot of land. The Court accepted 
this report, but amended it, by assigning some of the lots to different persons than 
those pointed out by the Commissioners ; and also, the Court cast lots, between some 
of the claimants, to determine which lots they should have. This course we con- 
ceive to be illegal. When the Commissioners had laid out the lots, according to 
quantity and value, they might have taken any such mode as this, to determine which 
lot should belong to each, if it became necessary for them to do so; but the Court 
cannot do this, for the simple reason, that it is not their business to make the parti- 
tion, which they have, to a considerable degree, done in this case. If the Court 
found the partition was unequal, unlawful, or contrary to their order, they should 
have sent it back to the Commissioners, with such instructions as might meet the jus- 
tice of the case. 

The decree of the Circuit Court is reversed, with costs, and the cause is remanded 
for further proceedings. 





(742) Byrne, ExecuTor, &c., or STEINBECK, v. RoDNEY, EXECUTOR OF Rop- 
NEY, EXECUTRIX, &c., or RopNEY. 


On an appeal, the record must be brought up ten days before the sitting of the Court, 
otherwise the cause will be dismissed, or the judgment affirmed, unless a good 
excuse is made. 






APPEAL from the Circuit Court of Cape Girardeau county. 
M’Grrx, C. J., delivered the opinion of the Court. 


In this case, a motion was made to affirm the judgment, on the ground that the 
record was not brought up ten days before the commencement of this Court. The 
statute says this shall be done, and that the judgment of the Circuit Court shall be 
affirmed, unless a satisfactory excuse is given for the delay. An excuse was set up 
in this case, which we deem insufficient. It appears, that in this case no praecipe 
was given to the Clerk to make out the transcript. We give the law this construc- 
tion, that when an appeal is taken, the appellant must make his pracipe to the Clerk 
and pay the fees, or otherwise serve the Clerk in this matter, before the Clerk is 
bound to proceed, or, at all events, the Clerk is not bound to deliver the record. till 
he is paid, or made content, as to his fees; and that it is then the business of the 
party to transmit the record to the Supreme Court. The law is, also, in a case of 
this kind, that this Court, if no satisfactory excuse is given, shall affirm or dismiss, 
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but not reverse. The practice under this statute has been to look into the record, 
and if a judgment can be given on the merits, without regard to technicalities, to 
affirm ; but if not,then to dismiss. We have looked into this record, and find it sub- 
stantially correct. 

The judgment, agreeably to the motion, is affirmed, with costs, and two and a half 
per cent. damages. 


(743) Boey v. Kett. 


——— 


Where a note is endorsed for the accommodation of the maker, the endorser is enti- 
tled to notice of its non-payment, as in other cases, otherwise he is not liable. 


ON WRIT OF ERROR from Ste. Genevieve Circuit Court. 


Wasu, J., delivered the opinion of the Court. 





This yigs_an action, brought by Bos pa the Circuit Court, against Keil, as endor- 


ser of a promissory note. The factsas they are preserved in the record, are: that 
the note was endorsed for the accommodation of the maker, in whose hands the en- 
dorser had no effects, when the note became due, or at any time after. The note was 
duly presented for payment to the maker; payment refused, and the note regularly 
protested for non-payment; of which presentation, non-payment and protest, the 
endorser had no notice for several years thereafter. Upon the evidence, the cause 
was submitted to the Circuit Court without calling a jury; when judgment was 
given for the defendant ; to reverse which, this writ of error is prosecuted. 

The sole question for the consideration of the Court is, whether the endorser of a 
promissory note for the accommodation of the maker, is entitled to notice of its dis- 
honor or non-payment? In point of reason, justice, and the nature of the under- 
taking, there is no case in which the endorser is better entitled to demand strict no- 
tice, than in the case of an endorsement for accommodation, the maker having re- 
ceived the value. 4 Cranch, 164, 

His undertaking is conditional, and wherever the maker in justice ought, and, in 
fact, is looked to and expected to pay the note, notice of his failure to do so ought 
to be given. Nothing but the maker’s insolvency at the time of endorsing his note, 
or some such circumstances as show that the endorser did not rely upon the maker’s 
ability or punctuality, or had no right to rely upon the payment by the maker, will, 
(744) in the opinion of this Court, dispense with the necessity of giving the endorser 
notice. 

The judgment of the Circuit Court is, therefore, affirmed, with costs. 





JACKSON DISTRICT, MAY TERM, 1827. 


Bank oF Missouri v. Scorr. 


1. Where a note is made by A. by B. hisattorney in fact, evidence of authority must 
appear before he can be made liable. The power of attorney must be produced or 
accounted for. 

2. Evidence of money loaned cannot be received to support a count for money had 
and received. 


ON WRIT OF ERROR from Ste. Genevieve Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


The plaintiffs brought two several actions of assumpsit in the Circuit Court, against 
the defendant. The declaration, in each case, contains a count upon a promissory 


note, and a common count, for money had and received, &c. The suits were consoli- 
dated, and on the trial, the plaintiffs offered in evidence, promissory notes, as 
described in the declarations respectively, which notes were signed, “John Scott, by 
his attorney in fact, Joseph Bogy,” and endorsed in the same way. The defendant 
objected to the admission of the notes in evidenee, without proving that said Bogy 
was attorney in fact, by the production of his power of attorney. ‘The plaintiffs 
proved by said Bogy, by parol, that said Scott had given said Bogy a written 
power of attorney, for the purpose of signing and endorsing said notes, and that 
he did make and endorse said notes accordingly, but that said power of®attorney 
was destroyed, or sent to the Bank. ‘The plaintiff farther offered to prove, that 
the notes had been given for money which said Scott had previously borrowed from 
(745) the plaintiffs. The Court decided, that the power of attorney ought to be 
produced, or proof given that it was not in the power of the plaintiffs to produce it, 
before parol evidence of its contents could be received; and that the evidence of 
money loaned to the defendant, could not be received upon the count for money had 
and received ; and gave judgment for the defendant, to reverse which the plaintiffs 
prosecute their writ of error in this Court. The two points presented for the con- 
sideration of this Court are: 

First. Did the Circuit Court err in rejecting parol proof of the authority of Bogy 
to give the notes sued on ? 

Seeondly. Can evidence of money loaned be given to support the count for money 
had and received ? 

Both of these questions were, as we conceive, correctly decided by the Circuit 
Court. It has been several times decided by this Court, that where a note has been 
given by an agent or attorney, the authority of the agent or attorney must be proved. 
Here it was proven that Bogy acted under a written authority, which was the best 
evidence and ought to have been produced, or else the plaintiffs should have shown 
that the power of attorney had been lost or destroyed, or that it was in the posses- 
sion of the defendant, who had been notified to produce it, and had failed to do so. 
The evidence, as far as it goes on this ar is, that said power of attorney was 
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Wathen, &c., v. English. 











destroyed or sent to the Bank ;” and if sent to the Bank, it ought to have been pro- 
duced. 

On the second point the law is well settled, that where the plaintiff fails on the 
special count, upon the note or bill, from a defect in the count, mis-description of the 
instrument, failure in the proof, &c., &c., he may in many, and indeed in most cases, 
supply the omission by the proof of the consideration, for which the note or bill 
was given, under the general count ;. but then the consideration must be adapted to 
the count, and money loaned cannot be given in evidence to support the count for 
money had and received. 

The judgment of the Circuit Court is, therefore, affirmed with costs. 



















(746) WATHEN AND OTHERS v. ENGLISH. 


1. Upon a view of the whole record, if judgment is given for the right party, the 
Court will not reverse it, although errors may have been committed. 






2. Tenants, in common, cannot join in ejectment. 
” 






ERROR from Cape Girardeau Circuit Court. 







M’GirK, C. J., delivered the opinion of the Court. 


Le 

ue This was an action of ejectment, brought by the plaintiffs as the heirs of one Wa- 
ters, deceased. It appears that their ancestor, at the time of his death, only had an 
equitable estate, at best, in the premises ; but after his death the heirs proceeded in 






Chancery to make the estate legal, by a decree. 

The defendant in the Court below had judgment; to reverse which the cause is 
brought here. Many points have been made by the plaintiffs in error. According 
to our view of this matter, it will nct be necessary to decide these matters. The 
rale is, that though there may be error in the judgment, yet if, upon the whole re- 
cord, judgment appears to be given for the right party, the Court will not reverse the 
judgment. In this case the parties, in reference to their descent from their ancestors, 
are, by the statute of this State, male tenants in common. It is true that they pro- 
cured a decree, perfecting the equitable title into a legal one ; but this does not make 
them any thing but tenants in common. They were tenants in common at equity, 
and they are nothing more at law. That tenants in common cannot join in eject- 
ment, see Chitty on Pleadings, 53. According to this view of the case, the plaintiffs 
in this action cannot, under any state of facts, recover. 

The judgment is affirmed with costs. 
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RAVENSCROFT v. GIBANEY. 


ON ERROR from the Cape Girardeau Circuit Court. 
Wash, J., delivered the opinion of the Court. 


This cause came by appeal from the decision of a Justice of the Peace into the 
Circuit Court, where, upon a trial de novo, the plaintiff had judgment for $8 22 1-2, 
to reverse which this writ of error is prosecuted. It is assigned for error that the 
Circuit Court refused to allow interest on an item, $11 60, in the plaintiff’s account, 
to which he was entitled as fees for his attendance as a witness, in a suit wherein the 
defendant had been cast, and which he haa forborne to collect on execution, at the 
special instance and request of the defendant. Upon the insulated point, whether 
on money so withheld, interest ought to be allowed, this Court can feel no doubt; 
but in looking into the record, it is seen that there were mutual accounts between the 
parties, in which on both sides some items were allowed, and some rejected, without 
specifying what particular sums were so allowed and rejected ; and the judgment of 
the Circuit Court, for aught appears to us, may be altogether just, although interest 
on the particular item complained of may have been disallowed. 

It*is, therefore, affirmed with costs. 





GRAVES, ADM’R OF MANSKER, v. BEARD AND GLEN, ADM’RS OF MANSKER- 


An admission by A. that B. had lifted a note for him, is good evidence to prove money 
laid out and expended, &c, 


ERROR from Cape Girardeau Circuit Court. 
M’GirK, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, for money had and received, laid out and ex- 
(748) pended, for the use of the defendant’s intestate. The only question appears 
by a bill of exceptions, which is, that an objection was made to the admissibility of 
certain testimony, to prove money laid out by George Mansker to the use of Lewis 
Mansker. The testimony was admitted by the Court, and is, in substance, as fol- 
lows: That one Cloff deposes and says, that at the time of the sale of the personal 
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estate of George Mansker, the father, he heard Lewis Mansker, the son, and intestate 
of the defendant in the Court below, say that a certain obligation given by him in 
Tennessee, for one hundred and seven dollars, was just, and that his father had lifted 
the note for him, and that he wished it deducted out of his share of his father’s es- 
tate. Our opinion is, that this testimony was clearly admissible, to prove money 
paid by Mansker, the father, to and for the use of Mansker, the son. 

The judgment of the Circuit Court is affirmed, with costs and five per cent. dam- 
ages. 





Tue State v. Byrne. 
THe Strate v. Evans. 
Tue State v. RAVENSCROFT 


M’GrrK, C. J., delivered the opinion of the Court. 


In these cases the judgments of the Circuit Court is affirmed, on the ground that 
the principle has often been adjudicated and settled by this Court, in the same way : 
see the case of Graves and Mansker, at St. Louis, the State and Loper, and many 
others... 





JACKSON DISTRICT, MAY TERM, 1827. 


(749) OVERFIELD v. BULLITT. 


1. Detinue lies where the taking was tortious. 

2. Executors and administrators can sell or distribute the personal estate, and pas¢ 
a good title, and creditors must look to the responsibility of such executors or ad- 
ministrators. 


ON APPEAL from the Cape Girardeau Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of detinue, brought by Overfield against Bullitt, in thé Circuit 
Court, to recover a negro woman slave named Hannah, and her child Andrew, in 
which judgment was given by the Circuit Court for the defendant; from which the 
plaintiff appealed, and to reverse which now prosecutes his appeal in this Court. 
The substantial facts, as preserved in the bill of exceptions, are, concisely, that in 
January, 1820, one Levi Wolverton was owner of Hannah, one of the slaves in 
question; that about that time said Wolverton died, leaving a widow, without issue ; 
that Thomas W. Graves and Samuel Ravenscroft administered upon Wolverton’s es- 
tate ; that the slave Hannah was, in January, 1820, delivered by said administrators 
to Mary Wolverton, the widow and relict of said Levi, as part of her distributive 
share of the estate of her deceased husband; that said Mary continued in possession 
of said slave, Hannah, until March, 1823, when she intermarried with Overfield, the 
plaintiff, who continued in possession of said slave, Hannah, together with her child, 
Andrew, (born after the delivery of Hannah to the widow of Wolverton, by his ad- 
ministrators,) until the 23d of September, 1825, when the same were taken out of his 
possession by the Sheriff of Cape Girardeau county, and sold to satisfy a judgment 
and execution against the administrators of Wolverton, at which sale the defendant 
became the purchaser. 


Very many points have been raised, which need not be particularly noticed. 
Those which go to the merits of the action are: 


First. Have administrators the right or power to sell or dispose of the personal es- 
(750) tate of the intestate, so as to pass the title to purchasers, distributers, &c., 
clear of the claims of creditors, &c. 


Second. Did the administrators, in the case under consideration, make distribu- 
tion or deliver the slave Hannah, to the widow, as part of her distributive share of 
the estate of her deceased husband ? 


Third. Will the action of detinue lie, in a case like the present, where the plain- 
tiff’s possession has been divested or destroyed, by the tortious act of the Sheriff? 


As to the first point, the claims or demands of creditors, distributers, and residuary 
legatees, are personal, against executors or administrators, and if they misapply the 
assets over which they have an absolute power of alienation, they commit a devasta- 
vit, for which their own property, and that of their securities is responsible: see 
Cook’s Reports, 205-6; Bay’s Rep., 321; Toller’s Laws of Executors, 239-4144. 
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The second point was purely for the determination of the Circuit Court, sitting as 
ajury. The evidence given might not have been sufficient to justify the finding of 
the fact, that the administrators had both joined in the delivery of the slave, Hannah, 
to the widow of Wolverton. But there was certainly some testimony from which 
the jury might have inferred that fact, and the Court erred, in deciding as they seem 
to have done from the bill of exceptions, that there was no evidence that said admin- 
istrators had delivered said negro woman, Hannah, to said widow in distribution. 

On the third point, the law, in the opinion of this Court, is with the plaintiff. It 
was once a common doctrine, that detinue would not lie where the goods had been 
taken from the plaintiff’s possession tortiously ; but that doctrine may now be con- 
sidered as exploded: (see 1 Wash, 308, and following ; 1 Chit. 119, and the authori- 
ties therein cited). 

The judgment of the Circuit Court is, therefore, reversed, and this cause remand - 
ed for a new trial, in conformity to the principles of this decision. 





Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, SEPTEMBER TERM, 1827. 


Downinc v. GARNER. 


A Justice of the Peace has no power to grant a new trial, except in cases of non-suit, 
or of judgment by default. 


ERROR from Howard Circuit Court. 
Tomrexins, J., delivered the opinion of the Court. 


This was an action of debt, brought by Downing against Garner before a Justice 
of the Peace. The trial was by jury; verdict and judgment thereon for $4 42, in 
favor of the plaintiff. Some days after the trial, Garner applied to the Justice for a 
new trial. It was allowed, and took place at some distance of time. Judgment was, 
on the last trial. given against Garner for $13 35, and he appealed to the Circuit 
Court, where a judgment was given in Garner’s favor for $3 17 1-2. Downing 
moved in arrest of judgment, assigning for reason, that the Justice of the Peace had 
no right to grant a new trial. Other reasons were assigned, not material to be here 
noticed. The proceedings before the Justices of the Peace are strictly statutory. 
The only provision made for granting new trials, is contained in the 12th section of 
the act establishing Justices’ Courts, and regulating the collection of small debts. 
There are two cases in which new trials may be granted, viz: when judgment by 
default has been rendered against the defendant, and when judgment of non-suit is 
(752) entered against the plaintiff for failing to appear and substantiate his demand. 
In such cases, says the statute, every Justice shall have discretionary power, upon 
good cause shown, to open judgment of non-suit, and judgment by default, at any 
time within ten days after rendition thereof, upon the application of the party in- 
jured, or of his agent, &c. The present case is not one of those provided for. We 
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consider the restraint imposed on the Justices as salutary; for every object of a 
new trial is obtained by an appeal to the Circuit Court. 

The judgment of the Circuit Court is reversed. The defendant must pay all costs 
accruing since the first trial before the Justice of the Peace, and the plaintiff is left 
to take the benefit of the first judgment which he obtained before the Justice of the 


Peace. 








STEWART v. CAVE AND WESTERFIELD,' ADMINISTRATOR AND ADMINISTRATRIX OF 
WESTERFIELD. 







Letters of administration cannot be granted by a deputy Clerk in his own name. 
(Note a.) 






Tompkins, J., delivered the opinion of the Court. 






This was an action of debt, commenced before a Justice of the Peace, where judg- 
ment was given for the appellees, who were there the plaintiffs. The defendants 
apealed tothe Circuit Court of Howard county. On the trial before that Court, the 
it plaintiffs, appellees in this Court, offered in evidence a paper, to prove their represen- 
tative character. This paper purported to be letters of administration, granted by 
John T. Foster, deputy Clerk for Warren Woodson, Clerk of the County Court of 
Boone county. The defendants, now appellants, objected to this paper being read 
in evidence. It was read, and the opinion of the Court was excepted to. Judgment 
(753) was given for the appellees; and to reverse this judgment, the writ of error is 
prosecuted. Among other things it is~assigned for error, that the Circuit Court 
erred in permitting this paper to be read in evidence. It is contended, that the act 
of granting letters of administration is a judicial act, which he cannot perform by 
deputy. As this case has not been argued, and doubts are entertained whether it is 
of such a character, we will not decide it. The letters are clearly void for another 
reason ; they are granted in the name of the deputy, whereas they should have been 
granted in the name of the Clerk himself. 

The judgment of the Circuit Court is reversed, and the cause remanded. 






















(a.) See Post v. Caulk, 3 Mo. R., p. 35. 
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FAYETTE DISTRICT, SEPTEMBER TERM, 1827. 


REED vo. RAWLINGS. 


A suitin Chancery should be regularly set for hearing, and heard at the next term 
thereafter. 


M’GreK, C. J., delivered the opinion of the Court. 


Opinion of the Court in part. The decree is erroneous in this, that the party should 
have been permitted to answer, and if the way to get rid of the answer would be to 
demur, or except, or move the Court to set it aside. it is erroneous in this, that the 
decree is premature ; the cause should have been set for hearing regularly, and tried 
and heard at the next term after they are so set for hearing, which was not done in 
this case. As to the point, whether the Court was right in appointing a commis- 
missioner to sell or not, we are not prepared to answer. This point we wish to have 
further argued, and in the investigation of this matter we wish the inquiry to be made 
whether a Court of Chancery will at all foreclose the equity of redemption of per- 
sonalty, and if it will, whether it will direct the thing pledged to be sold, or will 
(754) barely declare the thing foreclosed, and whether the Court will or will not al- 
ways take an account of the value of mortgaged property, real or personal, look into 
rents and profits, also look into the interest accruing on the debts, and decree, that 
unless the debt is paid by a day given, the thing mortgaged shall be sold, or stand 
foreclosed. 

In this case the parties do not elect to re-argue the ease. 

The decree is reversed, and the cause is remanded. 
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KEAN v. NEWELL. 


1. Where a deposition was taken between the hours of 8 and 6, and the notice was to 
take it between the hours of 10 and 6, it cannot be read in evidence, (Note a.) 

2. Asale, made by a Sheriff, of a chattel, conveys a good title to the purchaser, un- 
less there was fraud, and the purchaser participates in it; and although the pro- 
perty is not present at the time of sale, a good title is acquired—the Sheriff being 








liable in damages if he act improperly. 
3. Where personal property has passec out of the hands of a fraudulent purchaser 
into the hands of a bona fide purchaser, his title is not effected by the fraud. 









ON AN APPEAL from the Boone Circuit Court. 






Wasu, J., delivered the opinion of the Court. 





This was an action of replevin for a horse, commenced by Newell against Kean, 





in the Circuit Court of Pike county, and removed by change of venue into the Boone 
Circuit Court, where the plaintiff, Newell, had judgment; to reverse which, Kean 







now prosecutes his appeal to this Court. The material facts, as preserved in the 
record, are, that in August, eighteen hundred and twenty-three, two writs of execu- 
tion were sued out of the Ralls Circuit Court against Newell, by virtue of which 








the Sheriff of Ralls county made sale in September following, of the horse sued for, 





to one Pates, who sold the same for a valuable consideration to one Longmire, who 





sold the same for a valuable consideration to Kean, the defendant below. ‘That at 
(755) the time of the sale by the Sheriff to Bates, the property was not present to be 





seen by and delivered to persons who might wish to purchase; and that many arti- 






cles of personal property were sold along with the horse, in the same lot or parcel, 






without being set up or offered separately. With reference to this state of facts, the 






Circuit Court instructed the jury, (amongst other things,) that if, from the evidence, 






it should appear to them, that the articles purchased by Bates (of which there was a 





long list, of various kinds,) were exposed to public sale in one lot and in bulk, and 






so purchased, that such sale was, in law, void and illegal, and conveyed no title to 
the purchaser ; and second, that in the public sale of personal property by a Sheriff, 
the presence of the property at the sale, for inspection and delivery to the purchaser 
is indispensable, and without it, such sale is void and illegal, and conveys no title to 









the purchaser. 

; Other instructions were given and refused, which it becomes unnecessary to notice 
: from the view we have taken of the subject. One other point relied on by the ap- 
i pellant’s counsel is, that the depositions of Dabney Jones and George Mock, ought 
to have been suppressed. They were taken (as appeared from the certificate of the 
officer before whom they were taken) between the hours of eight o’clock in the fore- 
noon, and six o’clock in the afternoon. The notice under which they were taken, 
fixed the time for taking between the hours of ten o’clock in the forenoon, and six 
o’clock in the afternoon. The Circuit Court overruled a motion made by the defend- 
ant’s counsel, to exclude said depositions for want of conformity to the notice in re- 
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gard to the time of taking, whereupon the defendant tendered his bill of exceptions, 
and now assigns it for error. On this point, we entertain no doubt. The Circuit 
Court erred, and the judgment must be reversed. The interest of the parties may 
require us to dispose of the questions growing out of the instructions given by the 
Circuit Court to the jury, and the counsel on both sides have intimated a wish to that 
effect. 

No particular mode is pointed out, or provided in the statute, by which the Sheriff 
(756) is to offer property for sale, on which he has levied his execution. Much dis- 
cretion is necessarily allowed him, which he is bound to exercise honestly as well as 
soundly. He is bound to make the most of the property, and if either plaintiff or 
defendant is injured by his misconduct, whether it be the result of either ignorance 
or corruption, he may be made to answer in damages. By the levy of his execution 
he acquired a legal title to the chattel, and whether he is faithful or not to the trust 
reposed in him by the law, his conveyance will pass the title to a bona fide purcha- 
ser. Fraud will vitiate a Sheriff’s sale as well as any other, where the person claim- 
ing property by virtue thereof, participated in the fraud; and for evident fraud, or 
gross misconduct on the part of the Sheriff, the Court, upon application, will set 
aside the sale. Until that be done, the title, passing by virtue of such sale, cannot 
be disturbed, unless upon proof that the purchaser partook of the fraud. And when 
the property has once passed from the hands ef the first fraudulent purchaser inte 
those of one altogether ignorant of the fraud, for a valuable consideration, publie 
policy requires that the party injured by the act of the Sheriff, should be left to seek 
his redress in damages, instead of being permitted to pursue his property. The ab- 
sence of the property at the time of sale, would certainly be a strong circumstance 
(unexplained) to subject the Sheriff to damages, for a dishonest or unsound exercise 
of his discretion, and would go far to satisfy a jury that the purchaser participated 
in the fraud. Yet it might well be, that a person would honestly buy and run the 
risk of getting the article. Such sales take place every day between individuals. 

The Circuit Court, therefore, erred in giving the instructions it did to the jury, and 
its judgment must be reversed, with costs, and the cause remanded, to be proceeded 
in conformably to this opinion. 


M?Giex, C. J. 


I concur in the foregoing opinion, except the last point; and with regard to that 
matter, I am of opinion, that the property ought to be present when sold, unless in 
some cases, where, from the nature of the thing, it could not be so present. 


(a.) See Fox v. Carlisle & Mason, 3 Mo. R., p. 197; Bracken v. March, 4 Mo, 
R., p. 74; Waddingham v. Gamble, 4 Mo. R., p. 465. 





Decisions of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, NOVEMBER TERM, 1827. 


MonTacvueE v. Papin. 


An action of trespass may be sustained, for cutting trees, &c., although the statute 
authorizes damages in an actionof debt. (Note a.) 


Wash, J., delivered the opinion of the Court. 


This was an action of trespass, instituted before a Justice of the Peace, by Papin, 
against Montague, in which Papin had judgment; from which, Montague appealed 
to the Circuit Court, where, upon motion, the appeal was dismissed, on the ground, 
that the plaintiff had misconceived the form of his action; to reverse which judg- 
ment of the Circuit Court, dismissing the appeal, the plaintiff before the Justice, and 
appellee in the Circuit Court, now prosecutés his writ of error in this Court. At the 
time suit was. brought, the law required a statement of the cause of action to be filed 
with the Justice, &c.; which was made out and filed accordingly, and is, in due form 
and substance, a declaration in trespass, for cutting down, injuring, and destroying 
the trees, belonging to the plaintiff, &c., to the damage of said plaintiff, fifty dollars. 
The summons issued in the form prescribed by the statute, with the addition thereto 
of the words, “ under the statute,” requiring the defendant to appear and answer the 
plaintiff, in an action of trespass, “ under the statute.” The Rev. Code, p. 373, sec. 
(758) 1, provides, that actions of trespass, including trespass on lands or other real 
estate, wherein the damages demanded shall not exceed fifty dollars, shall be cogni- 
zable before a Justice of the Peace. Under the head of trespass, Rev. Code, p. 781, 
it is provided, that for trespass in cutting trees, &c., the party committing the same, 
shall be liable for treble damages, to be recovered in an action of debt. It is pretty 
clear, that the plaintiff, Papin, intended to avail himself of this statute, and in that 
he misconceived his action, which should have been debt. But the remedies provi- 
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ded by the two statutes, are not inconsistent, or repugnant, and must be considered as 
cumulative merely. The party injured may seek redress in trespass, for the actual 
damage sustained, or may sue in debt for the penalty. The words, “ under the statute,” 
as appended to the summons, may have been intended, and most probably were in- 
tended, to refer to the act last cited, but in strictness may refer to either. They add 
nothing, however, to the description of the cause of action, as given in the plaintiff’s 
statement. They were wholly unnecessary, under either statute, and should be re- 
garded as mere surplusage. The Circuit Court erred, therefore, in dismissing the ap- 
peal, on the ground that the plaintiff should have sued in debt. 

The judgment is reversed, and the cause remanded, to be proceeded in conforma- 
bly to this opinion. 


(a.) See Papin v, Ruelle, 2 Mo, R., p. 28. 





MULLANPHY v. PETERSON. 


Where adeed for a house and lot was executed by A. to B., as bishop and his suc- 
cessors in the bishopric, and to C. D. E. and F, and their successors, for the purpo- 
ses of charity—held, that on the See becoming vacant, and on the death of C, and 
D., the grantor can recover three fifths of the property, in an action of ejectment. 


ON WRIT OF ERROR from St. Louis Cireuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of ejectment, brought by Mullanphy against Peterson, in the 
(759) Circuit Court, for a house and lot in the city of St. Louis. The Court, setting 
as a jury, found the facts in the cause, and gave judgment for Peterson; to reverse 
which judgment Mullanphy now prosecutes his writ of error in this Court. The 
material facts as they appear upon the record are, that on the thirtieth of May, 1820, 
the plaintiff being then seized and possessed of the premises in dispute, executed a 
deed of conveyance therefor to William Louis Dubourg, Bishop of Louisiana, and 
Auguste Chouteau, David V. Walker, William Clark, and Alexander McNair, for 
the purpose of contributing to the relief of such poor and indigent persons, without 
regard to their religion or natural character, as may find themselves in a state of 
sickness and want, &c. ; to have and hold the premises, with the appurtenances, to 
the said William Dubourg, Bishop of Louisiana, and his successors in the See of said 
Bishopric, and the said Auguste Chouteau, David V. Walker, William Clark, and 
Alexander McNair, and their successors, . _™ deed proceeds to direct the man« 
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ner of appuinting successors and managing the charity. The provisions above 
recited are the only ones that touch the question, upon which the cause must be de- 
termined. It was also proven that Bishop Dubourg had left the country, and that no 
successor had been appointed, and that two of the other grantees named in the deed 
had died before the institution of this suit in the Court below, which was prosecuted 
for the recovery of three-fifths of the premises conveyed by said deed, upon the 
ground that the title had reverted to the grantor, so soon as the See of the Bishopric 
bacame vacant, and upon the death of the original grantees respectively. The gran- 
tees had transferred the premises to.the corporation of the city of St. Louis, under 
whom the defendant held possession. 

For the defendant it was insisted: First. That the conveyance to the grantees 
and their successors forever, to be appointed from time to time by a majority of the 
survivors, &c.,in the manner prescribed in said conveyance, were terms of perpetuity 
so comprehensive as to pass the fee; and second, that, at most, the plaintiff was but 
(760) tenant in common of three-fifths, and could not bring ejectment against his co- 
tenants, or one, in under them, without an actual ouster, &c. 

For the plaintiff it was. argued, first, that the deed was entirely void, not having 
been recorded within the period prescribed by law ; and second, that, at most, the 
deed conveyed to the grantees a life estate only, except to Bishop Dubourg, and to 
him a life estate, determinable on his ceasing to be Bishop, &c. On this point we 
are well satisfied the law is with the plaintiff. The authorities cited are clear law, 
and the plaintiff was therefore entitled to recover three undivided fifths of the prem- 
ises. It was not necessary to prove an ouster to maintain the action: see Rev. Code, 
title Ejectment. The other question is left open for argument. 

The judgment of the Circuit Court is, therefore, reversed ; and this Court, pro- 
ceeding to give such judgment as the Court below ought to have given, do find, from 
the whole matter, that the defendant is guilty of the trespass and ejectment com- 
plained of, in, &c., as to the three undivided fifths of the premises in dispute, and 
with the consent of the plaintiff assess his damages to one cent. 

It is, therefore, adjudged, that said plaintiff recover possession of three undivided 
fifths of the premises in dispute, and have execution therefor, together with his dam- 
ages aforesaid aaccoaced 
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(761) Cunton v. Dueatr. 


In cases originating before Justices of the Peace, appeals cannot be taken to the Su~ 
preme Court, but a writ of error well lies. 


ON AN APPEAL from St. Louis Circuit Court. 
Wash, J., delivered the opinion of the Court. 


These suits were instituted before Justices of the Peace ; the two first for trespasses,. 
and the last on account for work and labor, (for sums within the proper jurisdiction 
of Justices,) were taken to the Circuit Court, and from thence brought into this 
Court by appeal. The only question submitted for the consideration of this Court 
is, whether an appeal will lie from the Circuit Court to this Court in causes origin- 
ating before Justices of the Peace? 

By the second section of the fifth article of the Constitution, it is provided “that 
the Supreme Court, except in cases otherwise directed by this Constitution, shall 
have appellate jurisdiction only, which shall be coextensive with the State, under the 
restrictions and limitations in this Constitution provided. Section third provides that 
the Supreme Court shall have a general superintending control over all inferior Courts 
of Law. The manner in which the appellate power or superintending control of 
this Court is to be exercised, has been left for the Legislature to prescribe. By the 
forty-third section of the act to regulate proceedings at law, Rev. Code, p. 632, it is 
enacted, that if any person shall deem him ar herself aggrieved by any final decision 
or judgment of any Circuit Court, in any cause originating in said Court, and such 
person, or his agent, shall, &c., (prescribing the manner of taking his appeal,) he 
shall be allowed his appeal to this Court. For the appellees it is urged, that this 
Court has no jurisdiction by appeal in these cases, forasmuch as they did not originate 
in the Circuit Court. For the appellants it is insisted that we have jurisdiction; for 
that the act of the Legislature, limiting appeals from the Circuit Court to causes 
originating therein, is unconstitutional, and if not unconstitutional, yet that a liberal 
(762) construction of the act, in furtherance of the spirit of the Constitution in 
giving a general appellate jurisdiction and superintending control to.this Court, should 
induce this Court to consider a cause tried de novo on its merits, (as every appeal from 
a Justice of the Peace to the Circuit Court is tried,) as originating in the Circuit 
Court. If it were the only mode by which the appellate power of this Court could 
be exerted, the argument on either ground might, perhaps, be deemed satisfactory. 
But by the forty-fifth section of the act referred to, Rev. Code, p. 633, suitors in the 
Circuit Court have a right in all cases.to writs of error from the final decision of that 
Court. The Legislature in restricting the right to appeal, therefore, have not 
abridged the appellate power of this Court, which the suitors may still claim to have 
exercised in all cases upon. writs of error; and the Legislature might well think it 
unwise in small matters to suffer the delay incident to.appeals.. Leaving the party 
to his writ of error and supersedeas, if, in the opinion of a Judge, there was reason 
to believe that injustice had been done him in the Circuit Court. Upon the whole, 
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we think the appeals in these cases should be dismissed, having been taken in causes 
not originating in the Circuit Court. 





Bank or Missouri v. McKnicut 


Where an issue of fact is submitted to a Court, and the Court finds for the defendant 
on the ground that the evidence was not suffictent—held, that the judgment is not, for 
that cause, erroneous. 


IN ERROR. 
Tompkins, J., delivered the opinion of the Court. 


The Bank sued McKnight on a note made by him to John Brady, and by Brady 
endorsed to the plaintiffs. Plea, non-assumpsit, and judgment for defendant; to re- 
verse this judgment the plaintiffs prosecute their writ of error. By the bill of ex- 
ceptions it appears that the plaintiff’s witness stated that he believed the signature ' 
to the note declared on, was that of McKnight, and that it was the impression of his 
(763) mind that he had seen John Brady write some six or seven years since, having 
done business for said John Brady as attorney ; that he, said witness, had had wri- 
tings of said Brady in his possession formerly, and were he to see the signature, as 
endorsed on said note, under circumstances not calculated to excite suspicions of its 
genuineness, he should not doubt the signature on said note to be John Brady’s, but 
he, said witness, could not say positively he had seen John Brady write, although it 
was his impression he had; and further, that from seeing the said signature, “ John 
Brady,” endorsed on the note of Thomas McKnight, and knowing their former rela- 
tions in business, he should not doubt the signature endorsed on the note to be John 
Brady’s. This was all the evidence introduced. The Court, as a jury, on this evi- 
dence found that the defendant did not undertake or promise, in manner and form, 
&c., saying that the said several matters, as produced and given in evidence, were not 
sufficient, and ought not to be admitted or allowed to entitle the plaintiff to a verdict. 
The plaintiffs’ counsel contends that the testimony was rejected as incompetent. 
From the language ascribed to the Court in the bill of exceptions, it appears very 
plain that the testimony was decided to be insufficient, only the words are, that the 
evidence was not sufficient, and ought not to be admitted or allowed to entitle the 
plaintiffs to a verdict. Had a jury been empannelled, the Court would, on refusing 
to let the note go in evidence to the jury, have said that the matters, as produced and 
given in evidence, were inadmissible or incompetent, and the note ought not to go to 
the jury. 

The judgment of the Circuit Court is affirmed. 
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(764) Scorr v. WHITEHILL AND FIncu. 


A judgment against an administrator is no lien on the lands of the intestate, although 
the judgment be de bonis testaloris. 


ERROR to St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Scott sued Whitehill and Finch in ejectment. The jury found specially that the lot 
in question was owned in fee by Thoinas Brady, at the time of his death, viz: on the 
Ist of October, 1821; that on the 13th of October, 1823, the Bank of Missouri ob- 
tained a judgment against the administrator of said Brady, in the St. Louis Circuit 
Court ; that on the 2d of September, 1825, execution issued on that judgment, and 
on the 24th of the same month the lot in juestion was sold by the Sheriff, on said 
execution, to John O’Fallon, who received the Sheriff’s deed for it, and sold it to 
Scott, the plaintiff in this action. It was also found in the special verdict, that a 
judgment was rendered against the administrator of Brady, in the same Court, for 
the sum of $2768 53, on the 7th of October, 1824, in favor of one Hill; that on the 
17th of December, 1824, execution was issued on such judgment, under which the 
Sheriff levied, and on the 31st of March, 1825, sold said lot to said Hill, who leased 
said lot to said defendants. Judgment in the Circuit Court for the defendants. 

It is contended by the plaintiff that the elder judgment, under which he claims, is 
a lien on the lands of Brady, the intestate; and sixty-first section of the act to regu- 
late proceedings at law is cited. This act provides that judgments rendered in the 
Circuit Court shall be a lien on the lands of the person against whom the same are 
rendered, situated in the county for which the Court is held, from the day of the 
rendition of such judgment. Here, it will be observed, the judgment is rendered 
against the administrator, and it is contended that the general policy of the statute 
law requires this judgment to be a lien; first, because the lands of an intes- 
tate may be sold on execution. Geyer’s Digest, 264, section 64. Second. 
(765) Because the statute makes the Sheriff’s deed pass all the estate and 
interest which the debtor had at the time of rendering judgment. And lastly, be- 
cause, at common law, the very bringing of a suit against an heir, would impose a 
lien on the lands, which could not be divested by execution in a suit commenced at 
a later date. To this it may be answered, that the Legislature has undertaken to say 
how far a judgment shall be a lien; it shall be a lien on the lands of the person 
against whom it is obtained. So soon asa man dies intestate, his lands on the fail- 
ure of personal assets, become liable to be sold by the administrator to pay the debts, 
according to a classification made by the law regulating the distribution of the in- 
testate’s property ; a law which, though frequently changed by successive Legisla- 
tures, has, in all its shapes, been such, that it could not be satisfied, where the estate 
is insolvent, if a judgment obtained against the administrator were a lien on the 
lands of the intestate. It is true the law says, in general terms, when the land is 
sold on execution, that the Sheriff’s deed shall be effectual for passing to the pur- 
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chaser all the estate and interest which the debtor had or might lawfully part with 
in the lands, at the time the judgment was obtained. But this must be understood to 
mean, provided the land had not been aliened between the time of obtaining the 
judgment and that of the sale on execution; for if the judgment were obtained in 
St. Louis Circuit Court, and the land lay in New Madrid county, the judgment evi- 
dently is no lien; or if the administrator sell the land before the Sheriff take it in 
execution, it evidently cannot be passed to the purchaser by the Sheriff’s deed. In 
short, the statute having said that the judgment shall be a lien on the lands of the 
person against whom it is rendered, and having made provision for the payment of 
the debts of an intestate by the administrator, we conceive that its policy forbids the 
Court to give constructive liens to judgments against the administrator on lands of 
their intestate. It was also contended, that the sale on Hill’s execution ought to 
have been made at the Court House door, on some day during the term of the Court 
of Cominon Pleas, where the land lies. See pp. 267-8, Geyer’s Digest, sec- 
(766) tions 66, 67, and 70. The law, authorizing the sale of lands at the door of 
the Circuit Court, Geyer’s Digest, p. 268, sec. 68, being repealed by an act passed 
11th of January, 1822. The Court of Common Pleas then no longer existed ; but it 
was the duty of the Sheriff still to sell, and if he sold without fraud, the law is 
satisfied. 
The judgment of the Circuit Court is affirmed. 


Wasi, J. 


Of the remaining questions in this cause, the first, in the order they are stated, 
need not now to be decided. The second and sixth may be considered together, 
(i. e.) whether the Bank judgment, under which the plaintiff claims title, was a lien 
upon the real property of Brady’s estate, situate in the county of St. Louis, from the 
date of its rendition, and being prior in date, should be preferred to that under which 
the defendants claim? And whether prior sales under junior judgments will defeat 
the liens of elder judgmenits ? 

The law in force, when both judgments under consideration were rendered, pro- 
vides, in express terms, “ that judgments obtained in the Supreme Court shall be a 
lien on the real estate of the person against whom the same are rendered, situated in 
any part of the judicial district for which the Court is held, and judgments rendered 
by Circuit Courts shall be a lien on the real estate of the person against whom they 
are rendered, situated in the county for which the Court is held; and all liens shall 
commence on the day of the rendition of the judgment, and shall continue for three 
years thereafter.” What is to be understood by the term lien, thus used and created ? 
By the old common law, lands were not subject to executions at the suit of a com- 
mon person, and nothing is said as to the lien of the judgment. The 13th of Ed. I. 
ch. 18, was the first assault upon the feudal muniments of real property. By that, 
one half of the debtor’s lands were subject to be extended under the fieri facias, and 
delivered into the possession of the’creditor. Upon this statute is founded the writ 
of elegit. Nota word, however, is said about the lien of a judgment, and the ope- 
(767) ration of the fieri facias in binding goods and chattels, from its test only te- 
mained unaltered ; yet we find the Courts deciding immediately after the statute of 
Edward, and ever since, in order to give effect to their decisions, that a judgment 
was a lien upon the lands of the debtor from the day of its rendition, and that they 
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might be seized and sold, or extended, though they had been bona fide aliened by the 
debtor before execution awarded; and by force of mere construction, the lien was 
made to reach back to the first day of the term at which judgment was rendered up- 
on the legal fiction, that the whole term is but a day. Why this great difference, 
from the very beginning, in the binding effect of a judgment upon lands and tene- 
ments, and upon goods and chattels? At any time before the fieri facias, the debtor 
had full power, notwithstanding the entry of judgment, to sell, mortgage, or other- 
wise dispose of the latter; whilst the former, though aliened, bona fide, even before 
the judgment, but after the commencement of the term, were subjected to the lien of 
the after judgment. The object Courts sought to attain was, to render their judg- 
ments effectual, and that would have been p-omoted, doubtless, by extending the 
constructive lien to goods and chattels, as well as lands and tenements. But there 
were other rights than those of creditors to be considered. Tae daily transactions 
in society, between neighbor and neighbor, in selling and exchanging to and with 
one another, the produce of their stock, land, and labor, as well as the nature of per- 
sonal property, made it proper for the Courts to look to the possession rather than 
the means by which it was acquired, and to protect the title of purchasers rather 
than the rights and interests of creditors. Hence the difference in the constructive 
lien with reference to real and personal property. Looking thus to the origin and 
object of the lien on real estate, it seems to follow as a direct and necessary conclu- 
sion, that it must be exclusive in its effect and operation. The object in liening, or 
binding the property with the jadzment was, to secure to the creditor a satisfaction 
of his debt; and to permit him to be deprived of that security by the act of the de- 
fendant, or of any third person, would at once.defeat the eni for which the lien was 
(768) created. The right to be satisfied, is ascertained and settled by the judgment. 
The first judgment gives the first right; which is entitled to a preference so long as 


4 


the judgment lives, unless it be lost by the wilful or fraudulent act of the defendant, 


or such nezligence as is deemed equivalent to fraud, and inconsistent with public 
justice. Such was the operation of the constructive lien, under the statute 13th 
Ed. 1., ch. 18, which introduced the writ of elegit. Our statutes provide, in express 
terms, what the Courts have uniformly decided to be the spirit and import of that 
statute. The writ of elegit did not create the lien, but was framed and intended to 
give effect to the judgment under which it arose. The fizri fucias, as it was intro- 
duced into the colonies by the sta. 5 Geo. IL, ch. 7, sec. 4, and has been since un- 
derstood and used in the several States, is in place of the writ of elegit, and neither 
“public convenience, nor the prevention of fraud and vexatious delays,” (as con- 
tended by Lord Ellenborough, in 4 East. 528,) nor a regard for the rights of others, 
(as asserted by the Court in Peake’s report of the case of Porter’s lessee v. Cocke,) 
can require, that it should have any greater or less force in passing the title to the 
fee, than the elegit had in passing the right of possession ; or that it should not, like 
the elegit, overreach intermediate sales made by the Sheriff under younger liens or 
judgments, as well as those made by the defendant himself; for it is conceded, that 
the defendant himself has no power to sell or mortgage lands after judgment, so as to 
discharge them of the lien of such judgment. The doctrine contended for by the 
defendant’s counsel involves (as it seems to me) these absurdities: first, that the 
Sheriff is held competent to pass a better title than the defendant himself could pos- 
sibly convey, although the language of the law is, that the Sheriff’s deed, executed 
in the manner preseribed, Gey. Dig. 267, “ shall be effectual for passing to the pur- 
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chaser all the estate and interest which the debtor had, or might lawfully part with, 
in the lands at the time judgment was obtained ; and that of the deed itself, that he 
doth grant, bargain, and sell all the right, title, claim, and interest of the debtor, &c.; 
(769) and secondly, that where a mortgage comes between two judgments, it shall be 
postponed to the lien of the prior judgment, being the act of the debtor himself, and 
preferred to that of the after judgment, whilst it is yet contended, that a sale under 
the latter will defeat the lien of the first judgment. To vary the position, that the 
young judgment is weaker than the mortgage, which is weaker than the old judg- 
ment, and yet that the purchaser under the young judgment, whilst he would be 
subject to the mortgage, would nevertheless hold the premises discharged of the lien 
of the first judgment. So complete a solecism in logic can never be law. Under 
this view of the subject, it becomes unnecessary to decide the third qnestion raised, 
since the view I have taken of this cause, that point would not be varied, if it were 
clear that the sale, under the judgment of Hill and Keese, was to be controlled by 
the provisions of the act relating to judgments and decrees, passed on the 16th of 
February, 1825, which provides, that the sale of lands under a junior judgment, 
shall pass the title of the defendant, subject to the lien of all prior judgments then 
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It still remains to be considered, whether the Bank judgment was a prior lien then 
in force? Or whether a Judgment against an administrator creates a lien upon the 
real estate of the intestate ? 

The first law, subjecting real estate to sale on execution, Gey. Dig. 266, provides, 
that all lands, tenements, and hereditaments whatsoever, within this territory, where 
no sufficient personal estate can be found, shall be liable to be seized and sold upon 


judgment and executions; and by the same act it is provided, (ib. 269,) that the Sher- 
iff’s sale aud deed, executed in the manner prescribed, *‘ shall be effectual for pass- 
ing to the purchaser all the estate and interest which the debtor had, or might law- 
fully part with, in the lands, at the time judgment was obtained.” By this act, too, 
judginents were made liens upon the real estate of the persons against whom the 


same were rendered, situated in any part of the judicial district for which the Court 
is held,” for five years, &c. By the act of January 11th, 1822, sec. 61, the term 
(770) for which the judgment is to be a lien, is reduced from five to three years. By an 
act, passed in 1817, it is provided, Gey. Dig. 267, that all lands, tenements, and he- 
reditaments, shall be liable to be seized and sold, upon judgment and execution ob- 
tained against the defendant, or defendants, in full life, or against his or her heirs, ex- 
ecutors or adininistia'ors, after the decease of the testator or intestate, provided no 
such lands, tenements, or hereditaments, shall be seized or sold until after the expi- 
ration of eighteen months, from the death of such ancestor, or the date of the letters 
testamentary, or of administration, and execution may issue against such lands, tene- 
ments, or hereditaments, after the death of such ancestor, testator, or intestate, as if 
such person were living. These provisions were all in force at the rendition of the 
judgments under consideration, and have undergone no material alteration by the 
various enactments in the late revised code. They are in pari materia, and to arrive 
at a correct construction, must be taken and considered together. From a connected 
view of them, it is clear that it was the intention of the Legislature to subject lands 
to sale, on judgment and execution, in all cases ; that although judgments against 
administrators as such, are not, strictly speaking, rendered against their persons, they 
are intended to have the same force and effect, and to give the same lien upon the 
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property of the intestate that ordinary judgments against persons in full life would 
have or give ;—and that the terms, “ defendant,” “debtor,” “heir,” “executor,” 
and “administrator,” are used indifferently to express the person against whom judg- 
ment is rendered. Executors and administrators are distinctly within the equity of 
the statute. The lien is an incident to all judgments ; it is given, and may be taken 
away, or suspended, by the law; and where heirs, executors, or administrators are 
parties, its operation has been suspended for eighteen months, within which period 
it may be entirely lost or defeated by the due administration of the estate, and the 
alienation of the land, in the manner provided in the law. 

in the case of Scott v. Schatell and Rankin, decided at the last term of the Su- 
(771) preme Court of the United States, upon a writ of error from the judgment of the 
District Court for the Missouri district, a construction has been given to our statute, 
making the judgment a lien, in which the Supreme Court put statutory liens upon 
the same footing with mortgages. This has settled the general law of lien in the 
manner for which I contend. 





THE GovERNOR, TO THE USE oF HILL AND KEESE, v. CHOUTEAU. 


APPEAL from St. Louis Circuit Court. 





[A new trial having been granted in this case, the judgment of the Circuit Court 
is affirmed, for the same reasons mentioned in the opinion of this Court, delivered at 
the last term. ] 


Wasu, J. 





I dissent from the opinion given in this cause on one point, that the receipt given 
by the principal in the administration bond, on which the defendant is sued as secu- 
rity, in words following, viz :—St. Louis, October 23d, 1823. Received of John K. 
Walker, Sheriff of the county of St. Louis, four thousand two hundred dollars, the 
amount of the surplus made by the sale of a lot of ground, in the city of St. Louis, 
as the property of the estate of Thomas Brady, deceased, on execution in favor of 8. 
Bond and Pierre Menard, against John Rice Jones, administrator of said deceased, 
(signed) John Rice Jones, administrator of Thomas Brady, deceased ”—is no evi- 
dence of assets within the condition of said administration bond, and for which a | 
administrator’s security can be held responsible. 
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(772) SrroTHER v. THE Srare. 
OPINION of the Court. 


M’Grrx, C. J., delivered the opinion of the Court. 


This was a case, where the Circuit Court imposed a fine on Strother for a con- 
tempt. Errors have been assigned, and there was no joinder in error, and the errors 
were taken to be confessed under the rule of the Court. 

We will simply observe, that the judgment would have been reversed at all events ; 
because it does not appear by the record, that the plaintiff in error was present, or 
that he was notified to be present, when the fine was imposed ; in short, that he was 
not in Court. 

The matter is remanded to the Circuit Court. 


LABEAUME v. HEMPSTEAD. 


A creditor of an estate has not five years, within which to establish a simple contract 
debt, after the death of the intestate or testator, if the claim was previously due. 


M’Grrx, C. J., delivered the opinion of the Court. 


This is a proceeding before the Probate Court, by Hempstead, against the executor 
of Louis Labeaume, deceased, in which Court, the Court allowed Hempstead’s ac- 
count. The cause was taken to the Circuit Court, and there, also, Hempstead ob- 
tained judgment. In the Circuit Court, the defendant pleaded non-assumpsit of the 
testator, within five years next before the bringing this suit. Replication that the 
suit was commenced within five years after the death of the testator; demurrer and 
judgment fot Hempstead. The replication shows, that the debt accrued in June, 
1818; that Labeaume died in January, 1822, at which time the demand was not barr- 
(773) ed; that after the death of Labeaume, Hempstead commenced his suit, within 
five years after said death. ‘The question arising out of the record is, whether, by 
law, the demand was barred, after five years from the time it accrued, or not being 
then barred, had five years more barred it, after the death of Labeaume. The statute 
of limitations says, actions of this sort shall be brought within five years after the 
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cause of action accrued, and not after. This was the law at the time of Labeaume’s 
death. At the same time, there existed a statute, which says, that where a person 
dies, all demands, which shall not be exhibited (to the executor or administrator) 
within five years after administration granted, shall be forever barred. It is contended 
by the defendant in error, that this last statute enlarged the time of suing on his de- 
mand, to five years after the death or administration granted; this isa mistake. This 
law was not intended to be understood in that way. It does not say, that all demands 
which were owing, at the time of the administration granted, shall have five years to 
be presented in, and if so persented, shall be paid; but on the contrary, says, if they 
are not presented, they shall be forever barred; leaving the question, whether they 
may not be barred, before entirely untouched. The statute fixes an ultimate time for 
all claims ; without this statute, all simple contract debts would have been barred, all 
at the end of five years, and some before, and with it, all specialty debts and judg- 
ments. This I believe to be the construction of these two laws, taken together ; 
hence it follows, that the death of a man does not enlarge the statute of limitations, 
but, with respect to many demands, narrows it. 
The judgment of the Circuit Court is reversed. 





(774) PENROSE v. GREEN. 


In an action of replevin, where a party pleads property in a stranger, and itis found 
for him—held, that such finding is conclusive between the same parties in another 
suit, for the same property, and a title acquired from the stranger, after the first 
finding, precludes the party pleading such a plea, from showing a prior title in 
himself. 


ERROR from St. Louis Circuit Court. 
M’Girkx, C. J., delivered the opinion of the Court. 


This was an action of detinue for a negro woman, a slave ; verdict and judgment 
for the defendant in error, who was also defendant below; pleas, non detinet. The 
facts of the cause, with the instruction refused and given, appear by a bill of excep- 
tions. Many facts and propositions appear by this record, which are not of 
importance to be noticed. I will, therefore, proceed to the point on which I believe 
this cause must be decided. It appears that one Edwards recovered judgment in the 
Circuit Court of St. Charles county, against one Clement B. Penrose, and on that 
judgment sued out execution and levied the same on the slave in question, which the 
Sheriff sold under that execution to Edwards, and that Edwards accordingly took 
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possession. The plaintiff, Mary B. Penrose, immediately commenced an action in 
the Circuit Cowt, (which was removed to the District Court of the United States,) 
against Edwards for this slave; to which action Edwards pleaded several pleas, 
among which were property in himself; and secondly, property in Clement B. Pen- 
rose, both of which were traversed. Upon the trial, the jury found that the slave 
was not the property of said Edwards, and that she was the property of Clement B. 
Penrose 3 upon which a return was awarded. 

Clement B. Penrose soon afterwards executed a bill of sale of the slave to the 
plaintiff, and the slave then being in his possession, made a delivery to the plaintiff. 
The Marshal soon after, hy a writ de retorno issued, delivered the slave to Duff Green 
as the agent of Edwards, by which agency, and by no other claim, Green held the 
(775) slave when this action was brought against him by the present plaintiff. Up- 
on this state of facts, the plaintiff’s counsel on the trial prayed the Court to instruct 
the jury that the transcript of the record, in the suit between the plaintiff and Ed- 
wards, as given in evidence, is conclusive that the property in the slave was not in 
Edwards. Second. That said record is conclusive evidence that the property in the 
slave was, at the commencement of the suit therein mentioned, in Clement B. Pen- 
rose. Third. That the defendant is estopped from showing title to the slave to be in 
Edwards, at any time prior to the commencement of the suit between Mary B. Pen- 
rose and Edwards. Fourth. That the deed from C. B. Penrose to Mary B. Penrose 
is conclusive evidence against the defendant in this case. Which instruction the 
Court refused, but instructed the jury that if they believed the deed from C. B. Pen- 
rose to Mary B. Penrose was fraudulent, they ought to find for the defendant. 

The errors relied on are-two: first, that the Court refused to give the instruction. 
required: and secondly, that the Court erred in giving the instruction it did. 

Whether the Court erred on the last point, depends mainly on the question, did the: 
Court err on the first point ? 

The first point is, in substance, what is the effect of a plea of property in a stran- 
ger, in an action of replevin, when it is found for the party pleading it? Edwards 
plead property in himself; that was found against him 3 and also property in a stran- 
ger, which was found for him. This finding must have some-effect. It had the 
effect to entitle him to areturn. The law is, that property in a stranger is a good 
plea, either in bar or abatement: 1 Chit. Pleading, 435. It is contended by the 
defendant’s counsel, that this plea amounts to nothing more than an averment that 
the property is not in the plaintiff. Chitty says, property ina stranger isa good plea 
in bar. It cannot be, then, that it is a mere denial of the plaintiff’s property. Be- 
lieving this to be the lass, I will proceed to the next object of inquiry. It is con- 
tended by the plaintiff’s counsel that this plea, and the finding on it, is conclusive 
that at the time of the commencement of that action, the property was in Clement 
(776) B. Penrose, and that unless it were shown that Edwards acquired property 
from C. B. Penrose, afterwards, i. e., after the commencement of that suit, Green 
could not recover. Iam clearly of this opinion. It is laid down in Peake’s Evi- 
dence, p. 345, that it is an established rule of law, that a fact which has once been 
directly decided shall not again be disputed between the same parties; and therefore 
a judgment of the same Court, or one of concurrent jurisdiction, whether upon ver~ 
dict, demurrer, or by default, if directly upon the point, may be pleaded in bar, or 
given in evidence, as the case may require, and is conclusive between the same par- 
ties upon the same matter, coming either directly or accidentally in question. It 
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appears to me that nothing can be more clear than this law, and that exactly fits this 
case. Here the suits were, in the first place, between Mary B. Penrose and Ed- 
wards. The points decided between them in that, were, that property was not in 
Edwards, but that it was in C. B. Penrose. Here the suit is between M. B. Penrose 
and Edwards, or Green, claiming under Edwards, and the point to be decided is, 
whether the property, at the time of bringing this action, was in the plaintiff; and 
the evidence offered is the very fact above found against Edwards, on the former trial, 
that at the time the property, as he then alledged, was in C. B. Penrose, under whom 
the plaintiff claims. I am at a loss to reason on this point, and will conclude by 
observing that it seems to me to be the plainest case | ever saw, and that the finding 
of the jury is conclusive between these parties. 

The judgment of the Circuit Court is reversed ; the cause is sent back to the Cir- 
cuit Court for a new trial, As to the point of fraud I shall say nothing, because it 
will not again arise unless a different case -s presented than that now shown. 


Tompkins, J. 


I differ from the Court in opinion. The law is, in the general, as stated, but I do 
not agree as to the correctness of its application to this case. Mary B. Penrose can 
have, as the donor of C. B. Penrose, no right, which C. B. Penrose had not in him- 
(777) self, at the time of executing the deed, under which she claims, in this suit ; 
certainly, C. B. Penrose could not have set up the verdict of the jury, in this cause, 
had he been the plaintiff in this action; and the verdict is the only evidence of his 


right. With what justice, then, can Mary B., his donee, be allowed to make use of 
that verdict? When Ealwards was sued by M. B, Penrose, he was bound to pro- 
duce no more of his claim to the negro, than what sufficed to prove property out of 
the plaintiff. She sustained no injury by his holding back a part of his evidence, as 
it was no way material to her whether the property were in C. B. Penrose or N. Ed- 
wards, and, in fact it may be said to be a matter altogether immaterial to her claim, 





SUPREME COURT OF MISSOURI. 


GrEorGE v. Murpuy. 


1. A certified copy of a confirmation made under the act of Congress of 2d August, 
1813, by the recorder of land titles, but which was not complete until confirmed by 
act of Congress, is admissible evidence. (Note a.) 

2. Circuit Courts have no power to reject a report made by Commissioners, making 
partition of lands, and then proceed to make such partition themselves. 


M’GrrK, C. J., delivered the opinion of the Court. 


This was an action of ejectment, brought by D. Murphy against George. The 
plaintiff in the Court below had a verdict and judgment. The questions presented 
for the consideration of this Court, are shown by a bill of exceptions. On the trial 
of the cause, the plaintiff offered in evidence, a certified copy of a confirmation, made 
by the recorder of land titles, which was objected to, but admitted by the Court. 
The plaintiff also offered in evidence, a copy of a record of partition of certain lands 
between the heirs of Sarah Murphy, in which the premises in question were assigned 
to the plaintiff, which was objected to, the objection overruled, and the paper went 
(778) in evidence. Out of these two papers, arise the only points fit to be noticed 
in this case. The objection made to the admissibility of the copy of the confirma- 
_ tion, is, that the confirmation is not a confirmation by the recorder of land titles, but 
is a confirmation by the act of Congress. The act of the General Assembly says, 
that certified copies of confirmations, had before the Board of Commissioners, or be- 
fore the recorder of land titles, shall be evidenee. 

It is contended by the appellant’s counsel, that this copy is no evidence, because 
it does not appear to be a confirmation by the recorder. It is true, that the acts of 
Congress, under which the recorder acted, did not authorize him to make an absolute 
confirmation. The act of Congress, of 2d August, 1813, under which the recorder 
acted, says, the recorder shall make a report to the commissioner of the general land 
office of claims, with his opinion, as to whether the claim ought to be confirmed, and 
the report shall be subject to the determination of Congress. We are satisfied from 
the record, that this claim was embraced in that report 5 and it appears, also, that the 
recorder gave his opinion, that this claim ought to be confirmed; for, he says, it is 
confirmed. This report was also confirmed by a subsequent act of Congress ; so that 
there is no question, but that the claim is confirmed. We think it also a confirma- 
tion by the recorder, within the meaning of the act of the General Assembly. This 
act of the Legislature was passed in 1824. At that time, it must have been known 
to the Legislature, that there was, strictly, no such thing as a confirmation by the re- 
corder. They have said, that copies of confirmation, made by the Board of Com- 
missioners, and made by the recorder, shall be evidence. Those reported on by the 
recorder, and confirmed by the act of Congress, form a respectable and numerous 
class ; and the object of the act was, to provide testimony for the land owners of the 
State, to secure and protect their rights. We can see no reason why those confirma- 
tions, made by the commissioners, should be objects of regard, more than those by 
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the recorder, and confirmed by the act of Congres. This omission is, at most, a mere 
verbal mistake. The copy objected to, is, beyond all doubt, within the equity of the 
(779) act of Assembly. This point, we think, is with the defendant in error. 
The next point is, did the Court err in receiving the copy of the partition? Many 
objections are made on this evidence, only one of which is of any importance. It 
appears that this was a proceediag under the statute for a partition of lands; com- 
missioners were appointed to make partition; they did so, and made a return of their 
proceedings to Court. Objections were made to the report, and the report was set 
aside by the Court ; and the Court proceeded to make partition. This the Court had 
no power to do. It has been decided already by this Court, that this partition is er- 
roneous ; but that fact is not now in question; but the question is, whether this 
partition is irregular, and wholly void? If the proceeding is wholly void, it could 
not be testimony in the cause; if only erroneous, it would be good tili reversed. 
The greatest and clearest distinction between error and irregularity is this: that error 
takes place where the Court have a right by law to do the thing, but do it wrong. 
This is error. But where the Court by law have no right to do the thing, yet pro- 
ceed to do it, this is irregularity; and the thing done, and that which naturally 
depends on it as a foundation, is void. Ifthe party, however, will lie by and permit the 
other party to proceed, the law holds he has waived his advantage ; and in this way 
some things holden to be void are helped and cured; but, whether there has been a 
waiver in this case or not, is not a question. From these premises I conclude that 
the partition was wholly void, and ought to have been rejected by the Court. The 
statute says that the commissioners appointed by the Court shall proceed to make 
partition, &c., and that they shall make return of the partition to the Court, which 
return, if approved of by the Court, shall be a partition between the parties. But it 
does not say what shall be done if the partition is disapproved of. There can be no 
doubt that the Court has power to refer the matter again to the commissioners ; for 
it is clear that none but commissioners can make the partition, unless the parties do 
(780) it, which we know they always can do; but the act no where gives the Court 
the power to make the partition. Inasmuch, therefore, as the Court did make the 
partition, I think it wholly void. 
The judgment is reversed, and remanded to the Circuit Court for a new trial. 


(a.) See Ashley v. Cramer, 7 Mo. R., p. 103. 
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SUPREME COURT OF MISSOUBL 


TIFFIN AND MENARD vt. MERRY. 


M’GrrK, C. J., delivered the opinion of the Court. 


The judgment of the Circuit Court is affirmed, on the authority of this Court, in 
the opinion delivered May term, 1827, by this Court in this cause. 


ENGLIsH v. MULLANPHY. 


1. A writ of error lies on a judgment of non-suit, where the Court refuses to se 
aside the non-suit. (Note a.) 

2. The issuing of an attachment against a witness, is nota ground for a continuance, 
unless it is made to appear that the witness cannot be procured until the next term. 


ON A WRIT OF ERROR from St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court, 


This was an action of covenant, instituted by English in the Court below. When 
the cause was called for trial,.a witness who had been regularly subpeenaed by the 
plaintiff not appearing, an attachment was applied for and obtained, returnable 
to the next term. of said Court; and a motion was, therefore, immediately 
made for a continuance of said cause, to await the return of the attachment, 
on an affidavit by plaintiff's attorney, that the witness was material for the 
plaintiff ;. that no other, to the best of the knowledge and. belief of the de- 
(781) ponent could prove the same facts ; that a subpena had been duly served 
upon said witness before the commencement of the term; and that, in the belief of 
the deponent, the testimony and attendance of said witness might be had:at the en-. 
suing term of said Court, &c. The Circuit Court refused to continue the cause, and 
the plaintiff thereupon suffered’ a non-suit, and then moved to have said non-suit set 
aside, and the cause continued to the-next term of said Court, on the affidavit of the. 
said English, stating the facts deposed to by his attorney, in his affidavit for a continu~ 
ance ; and further, that said witness was not absent with his consent or connivance, 
and that he had a meritorious cause of action against said defendant, who was indebt- 
ed to him a considerable sum of money, &c. The Circuit Court refused also the 
motion to set aside the non-suit and continue the cause ; to reverse which judgment 
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of non-suit, and the decision of said Circuit Court, on the motion to set aside the 
non-suit, the plaintiff now prosecutes this writ of error. 

Two questions have been submitted for the consideration of this Court. 

First. Will a writ of error lie on a judgment of non-suit ? 

Second. If so, was the discretion of the Circuit Court, in granting and refusing’ 
continuances, exercised soundly in refusing the continuances in this cause ? 

The 3d section of the 5th article of the Constitution provides, that the Supreme 
Court shall have a general superintending control over all inferior Courts of law, and 
that it shall have power to issue writs of habeas corpus, mandamus, quo warranto, cer- 
tiorari, and other original remedial writs. ‘The 45th section of “An Act to regulate 
proceedings at law,” Rev. Cade, p. 633, provides, that writs of error, on the final de- 
cision or judgment of the Circuit Court, shall issue on demand, &c. It is believed, 
that the Legislature neither have, in terms, nor ever intended, by the provision of the 
act above recited, to abridge the appellate power of this Court. If no mode in any 
case had been prescribed, this Court would have been bound to exert its power, un- 
der the Constitution, of controlling the proceedings of inferior Courts, in such mode 
or by such writs, as would have been most convenient and proper; and it doth seem 
(782) to this Court, that the writ of error is the most convenient process that could 
be used. In deciding the second question, we should look to the state of facts, as 
they are presented in the first affidavit only. Why sue out an attachment returnable 
to the ensuing term? For aught appears to this Court, it might have been served, 
and the witness brought forthwith into Court: to entitle a suitor to a continuance, an 
affidavit of the party, or his agent, must set forth the facts upon which the applica- 
tion is made ; and from the facts so disclosed, the Court must see that he has good 
cause to claim the indulgence asked for. The Circuit Court has a large discretion 
to exercise, and it must appear to this Court, from the facts presented, that it has ex- 
ercised that discretion unsoundly. It should have been shown, that the plaintiff ap- 
plied as soon as he could, under the law, for the aid of the Court in obtaining his 
testimony, and that the witness lived at such a distance, or was absent under such 
circumstances, as to forbid the reasonable belief that he could have been brought in 
on an attachment forthwith ; if the facts were otherwise, (and this Court is not pre- 
cluded from concluding that they were,) the Circuit Court did right to refuse the 
continuance. An attachment in itself is no ground for a continuance. Where it is 
taken in due season, returnable forthwith, under circumstances that justify the belief 
that the witness may be brought in during the term, the Circuit Court will, doubtless, 
either continue the cause, or have it postponed to await the return of the attachment. 
This must be the meaning of that rule on the subject which provides, that no cause 
shall await the return of an attachment, &c. Attachments goin all cases, where wit- 
nesses have been summoned and fail to appear, when they are shown to be material 
upon the application of the party for whom they have been subpeenaed ; but no con- 
tinuance shall be granted to either party, unless for good cause shown, by an affida- 
vit setting forth the facts, &c. 

The facts in this cause were insufficient to entitie the plaintiff to a continuance, 
and the Circuit Court did right in refusing the motion. Its judgment is affirmed, 
with costs. 


(a.) See Howell v. Pitman, 5 Mo. R., p. 246. 
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TIFFIN AND MENARD v. MERRY. 


M’GrrK, C. J., delivered the opinion of the Court. 


The judgment of the Circuit Court is affirmed, on the authority of this Court, in 
the opinion delivered May term, 1827, by this Court in this cause. 


ENGLIsH v. MULLANPHY. 


1. A writ of error lies on a judgment of non-suit, where the Court refuses to se% 
aside the non-suit. (Note a.) 

2. The issuing of an attachment against a witness, is nota ground for a continuance, 
unless it is made to appear that the witness cannot be procured until the next term. 


ON A WRIT OF ERROR from St. Louis Circuit Court. 
Wasi, J., delivered the opinion of the Court, 


This was an action of covenant, instituted by English in the Court below. When 
the cause was ealled for trial,.a witness who had been regularly subpenaed by the 
plaintiff not appearing, an attachment was applied for and obtained, returnable 
to the next term. of said Court; and’ a motion was, therefore, immediately 
made for a continuance of said cause, to await the return of the attachment, 
on an affidavit by plaintiff’s attorney, that the witness was material for the 
plaintiff ;; that no other, to the best of the knowledge and, belief of the de- 
(781) ponent could prove the same facts ; that a subpena had been duly served 
upon said witness before the commencement of the term; and that, in. the belief of 
the deponent, the testimony and attendance of said witness might be had at the en-. 
suing term of said Court, &c. The Circuit Court refused to continue the cause, and 
the plaintiff thereupon suffered’ a non-suit, and then moved to have said non-suit set 
aside, and the cause-continued to the-next term of said Court, on the affidavit of the- 
said English, stating the facts deposed to by his attorney, in his affidavit for a continu~ 
ance ; and further, that said witness was not absent with his consent or connivance, 
and that he had a meritorious cause of action against said defendant, who was indebt~ 
ed to him a considerable sum of money, &c. The Circuit Court refused: also. the 
motion to set aside the non-suit and continue the cause ; to reverse which judgment 
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of non-suit, and the decision of said Circuit Court, on the motion to set aside the 
non-suit, the plaintiff now prosecutes this writ of error. 

Two questions have been submitted for the consideration of this Court. 

First. Will a writ of error lie on a judgment of non-suit ? 

Second. If so, was the discretion of the Circuit Court, in granting and refusing’ 
continuances, exercised soundly in refusing the continuances in this cause ? 

The 3d section of the 5th article of the Constitution provides, that the Supreme 
Court shall have a general superintending control over all inferior Courts of law, and 
that it shall have power to issue writs of habeas corpus, mandamus, quo warranto, cer- 
tiorart, and other original remedial writs. The 45th section of “An Act to regulate 
proceedings at law,” Rev. Code, p. 633, provides, that writs of error, on the final de- 
cision or judgment of the Circuit Court, shall issue on demand, &c. It is believed, 
that the Legislature neither have, in terms, nor ever intended, by the provision of the 
act above recited, to abridge the appellate power of this Court. If no mode in any 
case had been prescribed, this Court would have been bound to exert its power, un- 
der the Constitution, of controlling the proceedings of inferior Courts, in such mode 
or by such writs, as would have been most convenient and proper; and it doth seem 
(782) to this Court, that the writ of error is the most convenient process that could 
be used. In deciding the second question, we should look to the state of facts, as 
they are presented in the first affidavit only. Why sue out an attachment returnable 
to the ensuing term? For aught appears to this Court, it might have been served, 
and the witness brought forthwith into Court: to-entitle a suitor to a continuance, an 
affidavit of the party, or his agent, must set forth the facts upon which the applica~ 
tion is made ; and from the facts so disclosed, the Court must see that he has good 
cause to claim the indulgence asked for. The Circuit Court has a large discretion 
to exercise, and it must appear to this Court, from the facts presented, that it has ex- 
ercised that discretion unsoundly. It should have been shown, that the plaintiff ap- 
plied as soon as he could, under the law, for the aid of the Court in obtaining his 
testimony, and that the witness lived at such a distance, or was absent under such 
circumstances, as to forbid the reasonable belief that he could have been brought in 
on an attachment forthwith ; if the facts were otherwise, (and this Court is not pre- 
cluded from concluding that they were,) the Circuit Court did right to refuse the 
continuance. An attachment in itself is no ground for a continuance. Where it is 
taken in due season, returnable forthwith, under circumstances that justify the belief 
that the witness may be brought in during the term, the Circuit Court will, doubtless, 
either continue the cause, or have it postponed to await the return of the attachment. 
This must be the meaning of that rule on the subject which provides, that no cause 
shall await the return of an attachment, &c. Attachments goin all cases, where wit- 
nesses have been summoned and fail to appear, when they are shown to be material 
upon the application of the party for whom they have been subpeenaed ; but no con- 
tinuance shall be granted to either party, unless for good cause shown, by an affida- 
vit setting forth the facts, &c. 

The facts in this‘cause were insufficient to entitle the plaintiff to a continuance, 
and the Circuit Court did right in refusing the motion. Its judgment is affirmed, 
with costs. 


(a.) See Howell v. Pitman, 5 Mo. R., p. 246. 





